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CASE 


S 


ARGUED AND DETERMINED 

in TMK 

Court of KING’S BENCH, 


iZlOm 


1 S 

Hilary Term, 

in the Fifileth Yt^r of the Reign of George III. 


T 


Leeds againjl Burrows. 

HIIS was an acllon on the cafe on promlfes. The 
firft count of the declaration w^as framed upon a 
fpecial agreement, and Hated tliat the plaintiff, being 
poflefTed of a certain farm, as tenant to T. C., on 
which farm he had 70 tons of hay and a fpike roll, on 
the nth of Off, l8o8> in confideration of the premifes, 
.und that the plaintiff, at the defendant’s requeft, would 
relinquifh to him the hay and fpike-roll, and leave the 


TFriinefda) , 
yan Z4tli. 

WhcTf an agree- 
mcnt between 
an outgoing and 
an incoming 
tt-nanr was that 
the latter Aiould 
buy the hay, &c. 
of the former 
upon the farm, 
and that the 
toi mer ihould 
allow to the 
latt-r iht ex- 
pence ol re- 
paying the gate# 

and fences of the farm j and tliat the \alje of the hay, &c. and of the repurs, /hould be 
fettled by third perfonsj held that th^ balance fettled to be due to the outgoing tenant lor 
h\s hay, &c, after dcdu^king the value oi the rt pairs, migivt be iccovercd by him in a count 
upon a general rndlbicatua airumpfit for goods fold and delivered ; having failed upon hie 
count on the fpecial agieemcnt, for want of tociuding m it that part ol the agreement which 
I elated to thf valuation of the repaiis. And’ notbiiig being referred to tlie appraifers ex- 
cept the ipcse value of the goods aqi^ ok the rtpaus, an appraifcment (lamp upon the 
written valuation is fufficicm under the Aat. 46 G. 3 e. 43 , and an award (tamp 
not nt ceflary. 

Voi. XII. B fAme 


B 


i&io. 


Ltvot 

BvrMLaWS* 


CASES IN HILARY TERM 

fame on the farm for liis ufe, the defendant promifed 
to pay the plaintiff fo much money as certain re- 
ferees llrould appraife and value the goods at. And 
then the plaintiff averred that he did relinquifli the liay 
and fjitke-roll to the defendant and left them on the faim 
for his ufe \ and that tlie referee^ valued and appraifed 
the goods, and determined that the defendant fliould 
therefore pay to ♦he plaintiff for the fame, and for and 
ill confidcratlon of the premlfes, i 84/. 4/. Tlic fecond 
count vi’as upon a general imiebitatus afTumjjfit for a 
tertain fum for hay and fanning utcnfils fold and deli- 
vered by the plaintiff to the defendant. The ihini ( ount 
was upon a quantum valebant; and there was alio one 
upon an account Hated, togctlicr with other common 
money counts. 

It appeared at the trial before Lord C. J. Mnu^fieUl in 
Ncrfolky that tlie plaintitf was tlie outgoing and the de- 
fendant the incoming tenant of a farm, and that it had 
been agreed between them that the referees lliuuhl v.diic 

O 

the hay and the fpikc-roll, for whleli tlie defendant v as to 
pav, and fbould al fo eflimate the value of rcp.iirs for 
gates and fences on the farm, 'W’liich the plaintitf was to 
make good. That by a nicinoranduin in writing, on an 
appraifcmciit flamp, that the ])Iainriff was i])e outgoing 
and the defendant the incoming teirint, ..mi that ilio 
plaintiff at the time of his quilting had a ftaek of iiay 
and a fpikc-roll on the farm, wliich he fj/d and 
leave to the defendant, and die defendant tlid pinrhafe 
afjd agree to take .it filch fiiin of money as they (die re- 
ferees) fhould value and apprarfe the fame ; Hated that 
they (the referees) having met and examiued die hav and 
fpike-roll, and eonfulered their value, did appraife and 
Value the fanic at 184/. 4/. This was figned by the le- 
8 ferees. 
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/ 

fprees, and dated 7th March iBop; and on the other 
fide^f the fame paper, was written 7th March 1809. 

The hay and roll valued at - 4 ® , 

To dcdu£l: therefrom for repairs of 

gates and fences • - 6*16 o 

Due to Mr. I^ecc/s - 177 8 o 

and tliis was alfo fignecl by the referees. It was there- 
upon objccl:ed that it was part of the agreement that the 
appraifers (hould value the repairs of the gates and fences, 
and iliat there was a variance between the agreement laid 
and that proved. This objeftlon was admitted by the 
Cliief Juft ice *, and though the plaintiff’s counfel infifteJ 
that he was entitled to recover either on the fpecial or the 
general count, the plaintiff was nonfiiited. 

S, 7 /cn Serjt., (with Fn^re Serjt.) moved in the laft term 
to fet afide t^e nonfuit, ift, upon the ground that the 
plaintilT was not obliged to fet out more of the agreement 
in the fpecial count than was nccelfary to entitle him to 
recover the value of the goods fold by him to the defend- 
ant, as afeertained by the appraifers. [But on this ground 
T/ji’ Court were of opinion that the plaintiff had failed ia 
proving the fpecial count. They faid it might have been 
part of the confideration which moved the defendant to 
.igrce to take the hay and fp ike-roll at the valuation of 
the referees, that they fliould allow him fo much for the 
•repairs of the gates and fences, to be paid by the 
plaintiff; and therefore the plaintiff had ftated die con- 
fuloration for the agreement on the part of the defendant 
too fliortly,] He then contended that as the contraft 
was executed, and the defendant had gotten the hay and 
Iplkc-roll, the plaintiff was entitV'd to recover on the ge- 

B 2 ncr;Ji 


x8io« 


Lccdi 

Bv«jiowt» 



tt-to. 

LixDr' 
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V 

ueral count for goods fpld 2uid delivered. And on this 
ground the Court granted a rule nifi. • 

Pechivell Serjt. now {Iiewed caufe, and urged a preli-^ 
minary objetlion, which he had taken at the trial to the 
evidence given of the valuation of the plaintiff’s gooda 
by the inftrument in writing, which had a lox. appraife- 
ment (lamp («) inftead of an award ftamp, which is of a 
higher denomination, as he contended it ought to have 
had ; the reference including a right of aftion for da- 
mages done to the eftate. '[Le Blanc J. obferved that it 
w'as only left to the perfons, to w'hom the matter wai 
referred, to put a value upon the articles which the parties 
had already agreed Ihould be paid for : and therefore it 
feemed more properly to be a valuation or appraifement 
than an 'award, within the meaning of the ftamp afls. 
But waving this point, wliich was not referred to in the 
Chief Juftice’s report, the defendant’s counfel was alked 
what objection he had to urge againft the plaintiff’s right 
to recover the value of cliofe goods on the count on the ge- 
neral indebitatus affumpfit?] To this he anfwered that, 
if refort could, be had to it in this cafe, it would equally 
avail in every cafe, however fpecial the contraft as to the 
mode of payment, after the time arrived when the pay- 
ment was agreed to be made. But he contended there 
was a diftinftion in cafes of this defeription, where the 
paymeril was to be made not altogether in money, but 
partly in doing or receiving other things \ xs here the 


{a) The 46 C. j. c. 43. layg an ad valorem ftamp on every piece ' 
of paper, &c. “ upon which any valuation or appraifittit nt, or the amottiit 
of any valuation or appraifement of any eftate, property, or effcAt 
real or p.rfonal, or of any intereft in pofTtftlon, &c. or contin^ncy in 
** any eftate, &c« (hall be written or fet down in fi^urct*^' 

gdods 
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jgoods weF€ part to be paid for by the allowance to be 
aiTei&d for the repair of the gates and fences^ As it 
is faid in HarcPs cafe (a), that a general; indebitatus af- 
fiimpiit will not lie upon a mutual the 

fame principle was admitted in Barh v. where 

fevcral other cafes are cited to the fame effed^. 

■ 

Grose J. (r) faid, that he faw no reafon why the 
plaintiff might not recover on the general count the value 
of his goods, which had been fold to the defendant and 
taken poUeiTion of by him, deducing the value of the re- 
pairs which were to be allowed. 

tiE Blanc J. The fallacy conCfts in not confiderlng the 
plaintiff’s claim as ariflng for goods fold and delivered to 
the defendant, as the fa£l really is, but in afiuming that the 
claim of the one party was in confideration of what was to 
be done on the part of the other. Tlie plaintiff's claim is 
founded upon the falc and delivery of hay and a fpike-roll to 
the defendant J ai>d the agreement between diem in effe£l 
is no more than this, that as the plaintiff was indebted 
to the defendant for fomething elfe, as foon as the amount 
of the defendant’s claim was afcertained, it fhould be taken 
Jn part payment of what was to be paid to the plaintiff for 
the hay and fpike-roU. If it had not been fo agreed 
to be dedu£):ed, it would have been a fubjeft of fet-off; 
but being agreed to be taken as part payment, it ftill 
leaves a fom due to the plaintiff for goods fold and de« 
livered. 

Datlfy j. The \yhole of the plaintiff’s demand was 
for goods fold and delivered ; though he is not entit}e4 

{a) t 23. (A) Iff. Bloc, *«7. 

(c) Lord El/tr.hcrwgb C. J. wm abfeiif. 

B3 


i 

l8io« 

LttA« 


to 
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l8lo. to recover the full value of his goods, becaufe that would 
he contrary to his agreement to allow for the value of the 
payment: the balance, therefore, is the 
only debt; but that is altogether for goods fold and 
delivered. 

. Rule abfolutc (j). 

(d) The plalntifT having recovered a verdjd for (lie balance on the fe- 
cond trial before GroJeJ,^ Ttcktotll Serjt. moved in EaftcrX^im following 
to enter anonfuit, upon the fame ohjeOion as to tlic (lamp, taken at the 
trial; that the agreement included avcftrenceof aright of adlion fur 
damages done to the efiate ; which, he urged, was not within any of the 
wordi of tlie appraifement ftamp ad) deferiptive of the property to be 
valued. But Lord Ellenhcrcugh C. J. faid that it was only appointing per- 
Tons Co fettle an account of what was due between the p:>rties for tiie 
valjie of the different arciples, T()c parties had no contemplation of Tub- 
mitting any differences Co thg award of arbitrators, and no fuch terms 
ought to be impofed upon them againfl their own meaning and the 
fseaning of the ftamp a&s. Tire Court therefore refufed a rule* 


Jan, a4th. 


Powell againji Edmunds. 


Printed eondi- '^HE Plaintiff 4 cclared, that on the 14th of Jbrii 1806 
tions of fale of X ^ ^ 

timber growing he was entitled tQ fell timber trees growing in a 
in a certain * i r ® i ^ ^ 

ciofc, not flat- certain ciofe, &c. and authorised JF'., his auflioneer in 

^^thcniiantilyi behalf, to fell by au£lion the faid timber, fubje£l: to 


£it ch**auc-** certain conditions of fale, by wluch it was provided (inter 
tiJ!!?rfWe*Iirar- timber fliould be put up in two lots, and 

ranted a ceitain (hat the purchafer fliould pay down to the auAioncer 10/" 

^tiantUy, ia not r t • • , 

admiCbic, as pet Cent, in part 01 his purchafe money, and fign an 

wrUttn ^ agreement for the payment of the remainder by the 25th 

*^*'^ftinepa. of -Wore* 1807, He then averred that the defendant 

per containing 

twdifiremconlnaii^the purchafe of different lot? by different perfons, one ftamp 
affixed on ttot pm of the paper which contained the contraft of fale with the defendant. 

and to which tte ftamp officer’s receipt for one penalty refened, ia fuffieient to leratize tlie 
evidence 01 ittd) Miura^ * iwwiL w jcgati»c uw 


became 



IN THE Fiftieth Yeah of GEORGE III. 

became the purchafer at the fale of lot i for 700/., and in 1810. 
part* performance of tlie conditions of fale depofited 70A* ' ’ 

and figned an agreement to fulfil the conditions of fale ; • 

. 1 1 ZumvMPi, 

and in further performance of the conditions paid to the • 
plaintiff, in part of the faid purchafe, 529/.: but though, 
after the fale and after his undertaking, viz. on ill Septl 
1807, the defendant, with the plaintiff's pern^iffion, en- 
tered on the faid clofe, and cut down, converted, and 
carried away the faid timber trees ; yet he did not, on or 
before, or fince, the 25th of March 1807, pay to the 
plaintifi' loiL the rcficluc of the "goL 

At the trial, before Thomfon B. at Hercfrrdy the auct 
tlonecr piovetl that he was employed by the plaintiff to 
fell the timber for him : that the fale, which had beerf 
previoufly aclvcrtifed, took place on the 14th of April 
1806 : that written conditions of fale w’crc then publicly 
read 5 which conditions were produced by him, together 
with the advertifrment to wliicl> they referred, and which 
merely deferibed tl;e lime and place of fale, and the num- 
ber and kind of timber trees in each lot, faying nothing 
as to the weight of the timber. The defendant was the 
highell bidder for lot i, at 700/., and figned tlie agree- 
ment for that lot upon the back of the conditions of fale, 
as follows i April 1806 — I agree to become the pur- 
<< chafer of lot the firft, at 700/., and agree to fulfil the 
conditions of fale. A, Edmunds.** ' A i6s. ftamp wa^ 

* imprclTed on that part of the paper on which the above 
agreement was written : but a little below that was ano- 
ther agreement with another purchafer of lot a ; viz. 

April 1806. I agree to become the purchafer of lot 2, 
at 335/. and agree to fulfil the conditions of fale. 

G. Munchlcy"* 'l.'his laft agreement had pencil marks 
fi 4 drawn 
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draivn atrofs it, as if for the purpofe of ftriking it out t 
and below both thefe agreements the following re&ipt 
was written. Stamp Office, July ift, 1809. Received 
of Mr. Pewtrifs (a) the fum of ten pounds for marking 
the above agreement with a i6j. ftamp. Received 
« at the fame time j6s. for the ftamp. Pilking- 
toriy The defendant’s counfel objefted to the 

reading of the agreement figned by the defendant, on the 
ground that there was upon the fame paper two diftinft 
agreements by two different purchafers, for different lots, 
and only one penalty paid and one {lamp affixed to the 
paper : but the learned Judge over-ruled the obje£lion, 
confidering that the ftamp muft be taken to belong to that 
agreement upon which it was impreffed; which was that 
figned by the defendant. .The defendant’s counfel then 
alked the auftioneer, on crofs-^examination, whether when 
the bidding amounted to 550/. any converfation took 
place from him to the company as to what quantity of 
timber was contained in the lot ? and this queftion having 
been objefted to on the part of the plaintiff, the defend- 
ant’s counfel ftated that they propofed to fhew that there 
was a warranty by the auftioneer, that the quantity of 
timber contained in lot i would amount to 80 tons. The 
plaintiff’s counfel ftill objefted to fuch evidence, there 
being no fuch warranty contained in the written condi- 
tions of fale j but ftated that, if it were neceffary, they 
were prepared to fhew that the defendant had carried 
away the whole timber. The learned Judge, however, 
was of opinion, that parol evidence of the warranty as to 
quantity was inadmiffible ; and the plaintiff had a verdift 
for 10 1/., which was the whole balance remaining unpaid. 


(#} The plalrttifT's agent. 


Jervis 
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Jervij.moved iu tte bift tqnn, aiiAke,;u»il wes^ «8ia 

Eow •hjes^rd ,in fuppprt of jn »ule,rtp fet afide tfee verdift, — 

And either to e^tera nonA;Lit upon the firft obje^^fi> if » 
the evidcince <rf the contrail had been imptopeiSy received 
for want of a ftamp ; or* to have a new trial> if the paiol 
evidence of the waitantyi made by the aufHoneer.at the 
time of the fele had been improperly rejefted.^. On the 
firft point they contended that the ftatnped paper, having 
two diftinfl agreements written upon it, ought to have 
had two ftampa 3 it being uncertain to which of ^e two 
agreements -the fingle ft amp now upon the paper related ; 
and that it might dins be made to ferve the purpofe of 
either : . that the part of the paper on which the ftamp 
was impreiTedj and on which the agreement in qneftion 
was written, could not make atiy difference. And they 
cited Rex v. Reeh where in a trial at bar on an in- 
formation in nature of qup wairantOj.to prove the admif- 
fion of the defendant into the office p£ burgefs, a papeor 
was produced containing the admiffions of him and four 
^tliei: bprgplTes, having only one ftamp ; and flmugh four 
other pieces of paper, each duly ftamped, containing the 
admiffions of thofe four other burgefles, were produced, 
yet the Court rejected the evidence, on the ground that 
they, could, npt apply , the Angle .ftamp pn thp firft paper 
to the defepdan^more. than tp eijdier .of the other perfons 
named in the faipe paper. defendant’s name wa^ 

^not indeed the firft of the five on the papery, but the 
Court do not appear to have decided the cafe on that 
diftihdlion ; and indeed it foems to have been done away 
by ffiewing the admiffions of the others on feparate pa^ 
pers properly ftamped. And in Gilfy v. Lociyer ( 3 ), it 
was lield that two or more defendants in different aSions 


could 
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could nqt be held to bail on one affidaviti as being a fraud 
on the (lamp laws. In fupport of the fecond objetHon, 
they obferved that the parol evidence offered did not go 
to contradifi the written conditions of falc, which were 
filent as to the quatUity of timber contained in each lot : 
it went merely to fupply that defeft \ and was therefore 
dlflingulfhable from Giwms v. Erhart («), which was 
was relied on by the plaintiff's counfel as in point againft 
the reception of the evidence at the trial, [Lord Ellenho^ 
rough C. J* faid it was the fame thing in effed, if the parol 
evidence went to introduce a new term into the written 
agreement : and he referred to Meres v. Avfell {It\ where 
the fame diftinftion was qrged and over-ruled.] The 
parol evidence there offered went to extend the written 
agreement to another fubjeft matter, to include the fate 
of grafs of another meadow befides die one mentioned in 
the agreement, [Lord Ellenhorough* Does it not mate- 
rially vary the contraff, if it make that a contraft for the 
fate of a definite quantity of timber, which before was 
indefinite .?] It is not inconfiftent with the conditions of 
fale. 


Dau/krey and Abbott y in anfwcr to the fir 11 objeftibn, re-* 
ferred the Court to the inf^eftion of the ftamped paper, 
which (hewed that the ftamp was affixed on the agreement 
in queftion, and to which the receipt of the proper officer 
for the penalty in terms referred. In anfwer to the fecondi 
they relied on Gunnis v, Erhart y and Jcnkiiifon v. Pepys (r), 
in the Exchequer j In which letter, parol evidence of 

<fl) I 289. { b ) 3 mj . 275. 

(f) Cited ill the Marquis Townfind v. Stangroonty 9 VeJ Jan, 330^ In 
courts of equity the evidence is admiflible in oppofition to a bill {qf a 
fpecific perfomianc^, or on the grounds of miAake, furprize, or frapd. 

what 



IN TH£ Fiftieth Year of GEOROE III. 


what the*au£Iioneer faid at the time of the fale of an 
eftat'ej in order to explain an article as to the wood$| 
which was thought to be ambiguous, was rejefted. 

Lord Ellenbqrough C. J. There is no doubt that the 
parol evidence was properly rejefted in this af^ion. The 
purchafer ought to have had it reduced into writing at 
the time, if the reprefentation then made as to the quan- 
tity fwayed him to bid for the lot. If the parol evidence 
were admiiTible in this cafe, I know of no inftance where 
a party may not by parol teftimony fuperadd any term to 
a written agreement y which would be fetting afide all 
written contra£ls and rendering them of no elFedi. There 
is no doubt that the warranty as to the quantity of timber 
would vary the agreement contained in the written con- 
ditions of fale. The only queftion which could be made 
ivS, whether if by a collateral reprefentation a party be in« 
duced to enter into a written agreement different from fuch 
reprefentation, he may no^ h^C an adion on the cafe for 
the fraud pra£lifed to lay afleep his prudence. It is not 
neceflary, however, to difeufs that at prefent, 

The other Judges agreed with his Lordfhip on this 
point : and all the Court concurred alfo in over-r^ruling the 
odicr objeftion, with refpedt to the ftamp. 

•Rule difeharged* («) 

{a) Vide Uigginfin y.C/noet, 15 VeJ^jun, 516. 
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Browne, D. D,, againji Renouard, Clerk. 

^HE plaintiff fued out a Mnrit-of t^4e- 

> fendant to anfwer him in a plea 'Whkshtf 

writ was tefted on the 6 th of 
on Wednefday next after the morrow 
Ac 15 A of iViw., and wasferved oii*AC‘'^I^A^oif the -feme 
month. Whereupon certain affiid;tv4t J Otue hy 

Ae defendant! which was fWorh- ‘CWi 
Hating Ac fervice of Ae procefsf orf‘1tiftr ';’‘^Aai IW 

which the unN . ^ t ;i . ^ 

verfity court has jurifdiJfthsn, was allowed upon fhc claim (ft the vice chnhcellor'dn'bfch.^Yf of 
the chancellor, mafters, andfcholars of the uni\erAcy, enterej^fiy^h^l^ Rollins 

out their jurifdidlion under charters confirmed by ad of parliament, and averring the caufe 
of aCHon to have arjfen withip fuch jurifdieUonf Tlioughiti^noa objodiCi^ i r 

]fi» That the claim of conufance was fiared on the roil to be made by the attorney of 
|he V. C., when rive ‘powrert Which conftituted the perfon attorney was executed by the 
V. C., as V. C. and deputy of tiic chancellor, mafieri., and fcholars of the U.; and there- 
fore that the claim ought to have been wade by the attorney in their names Out it fuffi- 
ciently appeared that he was attorney for the V. C. claiming ex ofiicio. 

adly, That the claim was preferred too tfafly, upon the mete iflTumg of the writ of latitat 
againU the privileged member to anfwer in a plea of trefiiafs, hefore declaration ^ by 
which it could not appear Where the caufe of adion arote, and confcquently that it arofe 
witlsin the town and Jul^uris ^Cambridge to winch the jurifdidiun at the univerfity couft 
In perfonal adions is confined ; and that it w'as not fufiiciciit to fupply that fad by affidavit. 
But held that it was the ufual courfe to rupport.claijris of ennufance by affidavits verifying 
the nccefifary fads, which it was competent to the plaintiff to deny in the fame mode ; and 
that the difficulty was not greater before than after declaution ; and the fooner the cUim, 

* if well founded, was preferred, the better for the plaintiff. 

gdly, That if the' claim Wight be preferred upon^ the latitat before declaration, then it 
ought to be preferred in thefitji mjlance the return of the latitat, namely, upon the day 
of appearance given by the rule of^Court, r. e. Iri eight days. But held that the firfi infiance 
mft€r the return-day of the writ, which is thefirft ftep of the plaintiff entered on the record, 
continued till the declaration filed, wlilch is' the next ftep taken by the plaintiff on the le- 
cord; within which time the claim wss made. 

4thly, That it appeiired' by rtie roll cyn which the power of attorney to claim the conu- 
fance, and the claim itfelf, v^erw entered, that the claim was made on the return-day of the 
writ, I. e. the 15th of AW., before the power of attorney to claim it was executed, which 
bore date on the ayth. But the Court took notice that the claim was in fadt made on the 
ftlSth in the letter miffive and fignificatory of the V. C. to them ; although in making up the 
roll it was entered by their officer as on the leturn-day of the writ by relation, no fubfequent 
flay in court being then given on the record. 

gthly. That taking the letter miffive and fignificatory of the V. C. to he the original and 
proper claim of conufance, it^v/as defective in not alleging that the caufe of aflion arofe 
Within the juiifclidtion ; and that this could not be fupplied by the formal entry of the 
claim on the roll made by the officer of the court, in which that averment is made from the 
affidavit, lint held that fuch averment made in the formal entry of the chitiKon the roll, 
Verified by affidavit^ of which the Court would take notice, was fufficient. 


jCtio. 


nar^, 
Jan- »5tll. , 


Conufance of a 
plea of trefpafs 
fued againft a 
refident mem- 
ber of the Uni- 
verfity of Cam* 
hridge for a 
caufe of a^ion 
verified by affi- 
davit to have 
arifen within 
the town and 
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been for three years paft and now is a conftant refident’ iSiOi 
member in the univerfity of Cambridge^ a mafter of arts, 
and fellow of Sidney Sujfex college. That the courts of 
the chancellor of the univerfity are regularly holden 
tlierein, for the trial of all caufes within its juri£did;ion ; 
that he was liable to anfwer the plaintiff there \ and that 
the caufe of a£f ion, if any, arofe within the liberty of the 
univerfity, viz., within the town and fuburbs of the 
town of Cambridge^ There were other affidavits by Mr, 

Pemberton^ regiftrar of the univerfity, verifying the matri-^ 
culation of the plaintiff in 1782, now mailer of ChrifPs 
college, and of the defendant in 1798 ; and certificates of 
Inch matriculations under the hand and feal of Dr. MiU 
nery vice-chancellor of the univerfity, were alfo verified by 
affidavit ; the feal being verified to be the feal of office 
belonging to him as V. C. And Mr. Pemberton alfo at- 
tcfled that Dr. Milner the V; C. affixed the feal of 
office of the chancellor of the univerfity to the deed-poll, 
thereto annexed, dated the 28th of Nov. 1809, and, ad* 
dreffed to the Rt, Hon. Ed^ivard Lord Ellenborbughy Ld. 

C. J. &c. and the reft of the juftiecs of this court, 
purporting to be a claim of conufance of the above 
caufe ; viz. 

The {a) Rev. Jfaac Milner^ D. D. vice-chancellor, &c. 
to the Right Hon. Edward Lord EllenboroUghy &c. greet- 
ing — ^Whereas by the fpccial grace and favor of the an- 
ceitors and predeceffors of our fovereign lord jdie now 
king, it is granted to the faid univerfity,* an4 latlfb by ^£l 
of parliament confirmed and enafled, that the ifh^iwcUor, 
mafters and fcholars, and their deputies, (hould have co- 
nufance before themfelves of all perfonal pleas j as well of 

(4) The lull fubn^nce only of this document, which was not the 
lormal cLiim of conufance entered on the roll, i-, dated. 

7 debts. 
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debts, accotihb, and all other ccintrafts whatfoever an J 
injuries, as of trefpafles againft the peace, and of alj) tnif- 
prisons •within the town of Cambridge and its fuburbSf 
mayhem and felony only excepted, where any mailer and 
fcholar or fervitor, or common minillcr of the faid uni- 
verfity, fhould be one of the parties \ and that all and 
fingular fuch like pleas and trefpafles aforefaid, the chan-^ 
cellor and fcholars and their deputies and their fuccclTors 
ihould hear, hold, and finally determine wherefoever 
within the town and fuburbs of the fame town, as they 
fhould think fit, and execution thereof Ihould make ac- 
cording to their laws and cufloms aforetime ufed, &c. 
And that the jullices, &c. (the courts at Wejlminjler^ &c.) 
fhould allow conufance of all the aforefaid kinds of pleas, 
and that no juflice. Sec* fliould intermeddle concerning 
the faid pleas, nor put the party to anfwer before them, 
but that that party before the faid chancellor and his fuc- 
ceflbrs or their deputies there fhould only be acquitted 
or ppnifhed in form aforefaid, and not elfewhere or other- 
wife ; and that all and fingular writs in fuch like pleas 
and trefpafles made contrary to the queen’s [FJizabcth*^) 
grant fhould be by law null. And whereas an a£lion 
hath lately, as is alleged, been commenced iu his mujefty’s 
faid court of K. B. againfl the Rev. G. C. R. (tlie de- 
fendant) fellow of 5. S* college, &c. M. A. &c. at tlie 
fuit of T. B. (the plaintiff) D. D., and the faid G. C. R, 
hath be^n ferved with a writ of latitat ilTiied out of the 
faid court at the fuit of the faid 2\ B. and therein return- 
able, &c. againfl the form of the privilege aforefaid ; 
we certify and fignify to you, that the faid G. C. R. be- 
fore and at the time of fuing, fummOning, and impleading 
aforefaid, was fellow pf 5. S. college aforefaid, and refi- 
dent within the fame, and regiftered in the book of ma- 
lic ulatlon 
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ticulation qF the faid univerfity, and ftill is a refident i8io. 

member of the univerfity. Therefore we pray you, that — — — 

by virtue of the privileges to us in this behalf granted, agamp 
confirmed, and enafted, as foon as you (hall have infpeefed 
tliefe our letters fignificatory and claim, you will be 
pleafed to fufpend all further procefs and execution there- 
of againft the faid G. C. -R., and him from your court 
freely to difmifs without any expence ; and that you will 
be pleafed to remit the conufance and final decifion of 
the faid aft ion, &c. to us, according to the form and 
effeft of the privileges aforefaid ; by virtue of which faid 
privileges him the faid G. C. R4 for a perfon privileged 
and of the jurifdiftion of the univerfity aforefaid, and the 
conufance and final determination of the aft ion afare- 
faitl, we challenge and claim by thefe prefents. Dated 
under the feal of the office of the chancellor of the uni- 
verfity of Cambridge the a 8th of Ngv.j 50 G. 3. (Signed 
I/aac Milner^ vicc-chanccllor. (L.S.) 

The affidavit alfo verified the figning and fealing on the 
^“ith j/’Nov. 1809, of a power of attorney, (which was 
entered on the roll^ from Dr. Milner^ as V. C. locum 
tenons and deputy of the chancellor, maflers, and fcholars 
of the univerfity, appointing W. W. Athwfon and C. Pan- 
bertoriy and cither of them, their attornics and attorney, t.i 
claim and defend the liberties and privileges of tlic uni- 
verfity in the faid aft ion. 

^ The roll on which this proceeding was entered was 
among the pleas of Mich. 50 G. 3. and firft fet out the 
faid letter of attorney, dated the ayth of 'Nqv. \ and next 
the latitat, returnable on the X5th of Nov. \ and then it 
proceeds— On which day, i. e. on the 15th of Nov. in this 
fame term, before out lord the king at Jf^. comes t!ic faid 
T. B. by E. a. his attorney, and offers himfcif againfl tlie 

faid 
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igio. iaid Gi C.'R. in the plfe» ^ordfdd; Attd the'faid <?.€'. R. 
1—— alfo comes by W. Jt- hSs attohiey; And theienpon 
alfo cometh into court the Rev. Milner^ D.D: vice- 
RmoBAiiB. chancellor Of the tmlverfity Of Citmitidpy alid’ locum 
teiicns or deputy of the Moft Noble A. H. Filzrby l)uke 
of* Graftoriy the now chancellor of the faTd liniverfity, atid 
the mailers and fcholars of the faid uniVerfity, hy 
W, A, his attorney above-named, to afk arid claim, pro-* 
fccutc and defend all and fingulaf th^ liberties and privi- 
leges of him the faid V. C. and locurii teriens or deputy ; 
and thereupon the faid V. C. and lociim tenens or deputy 
prays his liberty, i. e, to have cbriufance of the plea afore- 
faid before the faid chancellor, mailers, arid fcholarSs, or 
their locum tenens for the time being, to be hdld at Caftt* 
bndgCy bccaufe he fays, &c. And fo proceeds to fet 
out the letters patent of the 3d of Queen EtizahMy ai? 
ilatcd in fublUince in thejetter fignificatory of the V, C* 
confirmed by the ftat. 1 3 E!iz. c, 29. and further fkating, 
as before, the matriculation and refidence of the defend- 
ant in the unlverfity before and at the time of the’ writ 
fued out againll him, aiid that the caufes of aBlotiy if anyy 
aroft ‘wi/hin the JiherUes of the unweifityy i, e, •within the 
t.'ini and fihurhs c/'Cambridge ; concluding with claiming 
i i)!iiifaiice of the caufe as in the faid letter j and prolTering 
to the Court thi* letters patent of Queen Elizahethy anrf 
the exemplification of the adl of jconfirmatron. ’ • 
TheVule, calling upon the plaintiff A fhew c^ufe '^v^hy 
this claim of conufance fhould not be allowed, was drawn, 
up on reading the faid claim of conufajice and the feveral 
affidavits and documents above-mentioned^ together with 
the letters patent ^of Queen Elizabeth^ and tl^e exemplifi^ 
cation of the a£l confirming them^ 


Marryat 
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Marryat and AUstt now oppofcd the ruie, and obje^led 
that tMs ckim of conufance was neither made in due form 
nor in due time (e), i ft. The power of attorney to claim 
the conufance, which is neccdarily entered on the record^ 
is executed by the V, C- as deputy, and in Ae name of 
the dhancellor, mafters, and fcholars of the univerfity ia 
thetr corporate chara£^er ; but the claim of conufttnce is 
made by the attorney of the vice-chancellor only; for it is 
faid, — and thereupon alfo comcth into court the Re^» 
** h M- ^c. V I C. 55*r. by W. W* A. his attorney,” &c- 
it might have been different if the V. C* had come into 
court in perfon, for then he might have been faid to come 
in his reprefentative chara£fer as deputy of the chancel-* 
lor, mafters, and fcholars^ The claim of conufance 
therefore, and the authority on whicli it is made, are not 
Confiftent with each other. 

As to this objection, it was ftated e contrk, that this 
was tlie common form in which the claim of conufance 
had always been made« That the feal affixed to the in- 
ftruments was that ufed by the V. C., and not the univer- 
fity feal. And the Court were fatisfied that tlic V. G- 
muft be confidered as acting throughout ex officio on the 
part of the univerfity whofe officer he is. 

idly, It was obje£fcd, that the claim of conufance was 
entered on the record on the return-day of the writ, 
which was the 15 th of whereas the power of at- 

torney, by virtue of which it was made, was not executed 
till I a days afterwards, namely, on the 27th of the fame 
month* [Lord Ellenhoraugh C. J. The claim is in fail 
made on the 28th of as appears by the letter ad- 
drefled to us by the V. C. bearing that date- Then be- 
caule in making up the roll it is entered by our officer 


n 

Brqwns 

Rkmovaib* 


(«) Vide LcftJ^nghy v. Smith, a 4®^* 
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iSia tinder the date of die 15th, byTelathm to the laft rctunt 

— — — day of the writ; can we take advantage of that, to 

reject the claim ?] Then fuppofing it not entered till 
Kewouaid. would come too late ; for all claims of conu- 

fance, being analogous to pleas to the jurifdiflion of the 
court, the party muft come on the firft day given by the 
court i and fuppofing the claim was properly made in 
this cafe, before the caufe of a£lion appears by the de- 
claration, (which raifes another obje£l.on to the claim) 
the claim ought to have been made on the 8th day after 
the return of the writ, which is the day of appearance for 
the defendant. [Lord Elleiiborough C. J. What inter- 
mediate ftep has been taken in the caufe between the 
return day of the writ, and the day when the claim was 
in faft made ? Is there any continuance entered on the 
record ?] No ftep appears by the record to have been 
taken in the mean* time, becaufe the day of appearance is 
not entered on the record ; but the Court will take notice 
of its own rules of praQice, by which the defendant muft 
appear within eight days after the return of the writ in 
this cafe. The rule laid down in Rex v. Agar (a) is, 
that conufance muft be claimed in the firft inftance: 
what ftiall be confidered as the firft inftance muft be 
regulated by the nature of the cafe. [Lord EHenbortmgh 
C. J. Is not the declaration the next ftep which the 
plaintiff takes by his own aft after the return of the writ? 
Here then the univevfity, having come before the declara- 
tion filed, may be faid to have come in the firft inftance.] 
Lord Mansfield in that cafe faid, « the return of the 
original writ in trefpafs, where place is named, or on a 
prsecipe quod teddat where land is demanded, may be the 
firjl inftance; becaufe in thofe cafes the writ tells where 
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tlie caufe of aftion arifes ; but in debt or detinue it is 
othorwife } for it is not known where the contrail or 
obligation was made i and therefore tUl the plaintiff has 
counted^ the claims need not to be made.” But if a 
replevin were fued againft the lord of the franchife him- 
feif, there the lord's claim would come too late ajter the 
count j becaufe he mu ft know where the taking was made; 
and by not demanding his privilege on the writ, he gives 
the court feilin of the caufe ; for the lord muft ufe no 
delay.” Now here the univerfity of Cambridge^ not 
having conufance, as the univerfity of Oxford has, of all 
perfonal ail ions throughout England in which any of its 
members are fued j but their jurifdiilion being confined 
to perfonal ail ions arifing ivithin tJ^e tonim of Cambridge 
and iis fuhurhs ; until the plaintiff in the aiVion has de- 
clared it cannot be toUl whether or not the caufe of afiioii 
has arlfen within the jurifdiilion of the univerfity. The 
objeilloii therefore is two-fold-, either the univerfity might 
have come in and claimed conufance upon the w-rit, in 
which cafe tlicy were too late ; or tl>cy ought (which ap- 
pears to be the weightier objeilion) to have waited till the 
plaintiff declared, before which time it cannot be afeer- 
tained that they are entitled to claim eonufance at all. 
As with refpeil to pleas in abatement, it is laid down in 
1 Com. Dig^ Abatement, H. 24. In a real or perfonal 
writ, where no certainty is contained, it is no plea, tliat 
^ there is another a£lion for the fame caufe, until a plaint or 
declaration made upon record, which reduces the genera- 
lity of the writ to a certainty, from whence it may appear 
to the Court to be the fame caufe,” &c. All the cafes but 
one have been where the claim of conufance was made 
after declaration or indidlment; and Woodcock v. By^he[a\ 
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1 8 10. where the claim was made tipon the writ, was a claim by 
uTiiw^ the univerfity of Oxford, And in Wild v. ViUeh{b)f 
o^ainjt f where an aftion had been brought in the court of the 
Bifhop of Elyy and after declaration there, the caufe waH 
removed into B, R , ; on which there was an immediate 
claim of conufance •, Lord Holt faid, that before fuch 
claim could be made there mufl be a new declara- 

t 

tion in this court. [Lord Ellenhorough C. J. It would 
ftill come to be afeertained upon affidavit even after the 
declaration filed *, and therefore the plaintiff ought to be 
prepared to deny that now by affidavit which the V. C. 
avers in his claim of conufance, and which the defendant 
verifies by affidavit, that the caufe of ac^lion arofe within 
the jurifdi 61 ion. Bayley J, It is more advantageous to 
the parties to have the cluim made as early as poffible^ 
becaufe, if well founded, it favcfi cxpence to have it fo.J 
The claim of conufnncc attually made is contained in the 
letter addreffed by the V. C. to the Judges of this court t 
who afterwards dired their olficer to record that claim 
and tlic warrant of attorney of the perfon making it. It 
is the fame as if the V. C. himfelf had pleaded the claim 
in the nature of a pica to the jurifdiftion upon the re- 
cord. If therefore the claim itfelf be informal, it cannot 
be fiipplicd by affidavit that the caufe of adion arofe 
witliin tlie tov/n and fuburbs of Cambridge, And though 
the claim, as entered on the roll by the officer of the 
court/ ftates, in conformity with the fad fwom in the 
affidavits, that the caufe of adion arofe within the juriC- 
didion, yet that made no part of the claim itfelf; and if 
that had been entered as made, the plaintiff might have 
demurred to it. 

{«} CMd. 319. 
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Tie Attorney General, Lens Serjt- P^trJip^Kr, witfc Tf- 
fpe£t Ip ih® latter pbje^ion (the only one w^hich 
in the firft inftance tp preft upon the Court), o|>^farvcd 
that this was brought forward, claims of conufanoe 
ufually are, upon affidavit, as well as by the ftatement oq 
the record, and therefore it was competent to the Plaintiff 
to have denied any of the fa£ls ftated in thofe affidavits 
which were neceffary to fubftantiate the claim. The 
letter fignificatory, addrelTed by the V. C. to the Judges, 
is not the formal claim of conufaiice fet out on the record> 
but, as in actions the original writ flates the nature of that 
claim generally which is afterwards detailed in the decla- 
ration, fo the letter fignificatory is merely introduftory of 
the claim of conufaiice which is afterwards ftated on the 
record more formally and in detail from that document, 
together with the affidavits verifying the material fafts 
of the cafe in judgment. The record here ftates the 
coming into court of tlie V. C* as deputy of the chancel- 
lor, mafters, and fcholars of die univerfity, by his attor- 
ney, to claim and defend the privileges, &c., and then it 
reflates the fubltance of the letter fignificatory, together 
with the proper fa£ls neceffiary to found the claim of co- 
nufance ; and amongft others, that the cawfe of aflion, 
if any, arofe within the liberties of tlie univerfity. 

The Court expreCed thcmfelves entirely fatis^ed upon 
^ihis as well as upon tl\e other points, to which azffwerA 
had alreaily been given by the Lord Chief Juftipe^ 
his I^prdfhip further ohferved, wi|h refpe^ Jo the p^jec- 
rion, that the claim was not preferred in th€ firft inftance; 
that the return of the writ is the firft ftep upon the 
record, and the interval frpm that ti^^ tiU fo|z^ Other 
ftep be taken on the record may all be deemed a conti- 
C 3 nuttH 
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nuJng firft inftancc : fo that the claim of conufance, hav- 
ing been ih fa£t made before any other ftep after the re- 
turn day of the writ was taken upon the record, may be 
faid to have been preferred in the firft inftance upon the 
return of the writ : therefore let the claim be allowed. 


The Kino againjl Ashwfll. 

was an information in nature of quo warranto, 
calling on the defendant to (hew by what authority 
he ufed and exercifed the office of one of the aldermen 
of the town of Nottingham. To this be pleaded, that 
the town of Nottingham was from time immemorial an 
ancient town, and that the burgefles thereof, at the time 


Thurf/tayf 
yan, 25th. 

A charter giv* 

Ing the right 
of electing an 
alHcrman to 
the mayor and 
burgt/Tes at 
large from 
themfclves, a 
by-law, ftated 
to be made in 

1577 by the - • 1 i 

then mayor and OT granting the charter of Hen, 6 * after mentioned, were 

immemorially a body corporate, and that during all that 

w^rX^’he indefinite number 

wag reftrai^d ^ burgefles of the town. That Hen. 6., by his charter of 

to « the mayor the 27th year of his reign, confirmed to the burgefles to 

and certain of . ^ 

the burgefles of be z Corporation, by name of the mayor and burgelTes of 

the Recorder^ ^he town of Nottingham y and that the then hurgejfes of 

ronerT/ com ' fucccflbrs fhould for ever after have, 

jncn/and"fuch bailiffs of the town, two llierifFs, to 

of the burgefles be chofen from themfehesy in the form therein mentioned, 
of the laid town 

as had ferved He further granted to the faid burgefles and their fuccef- 
or did ferve the 1 1 r 

office of Cham- fors, that the fame burgcjfes and their heirs might from 
riVof the faid to time eleft from themfehes feven aldermen, for life, 

^ “ayor : and that on the death, depar- 

e/etJbirg hurgejfes 

for the time being, or f many of them as Jhau^d he duly ajfemhle^ together tor that purpofc, 
whereof the: mayor to be one, of the major part of them,** w^s held to a rtafonabli and 
valid by-Jaw. But eveiy by-law may be repeakd by the faint body wluu!: made it. And 
the office of ctamherlain tj the as Rated in fucli by-law, was taken to he a corporate 
office as well as the otjier offices, Che fepring of whjch was made Ufc qualfficatipn uf the 
ckding burgtflfea. 
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Cure) or amotion of anjr alderman» the may^ and hurgejjei 
foV the time being Should ele£i: one other burgefs^ri»»i 
then^elves into the office of alderman $ and that the aider- 
men ftiottld be juftices of the peace within the fame 
town, &o. It then ftated the acceptance of that charter, 
and that after fuch acceptance, viz. on the ill of May 
*S77> the then mayor and burgefles duly made a certain 
reafonable by-law y not now extant in writingy *for the 
avoiding popular confufion and tumult in the eleftion of 
aldermen, whereby it was ordained, that upon the death, 
departure, or amotion of any of the aldermenj “ the 
mayor and certain of the burgefles of the faid town, viz. 
the recorder, aldermen, coroners, common councilmen, 
and fuch of the burgefles of the faid town as had ferved 
or did fervc the office of cliamberlain or fheriff of tlie faid 
town, and called the livery or cloathmg hurgejfes for the 
time being, or fo many of them as Ihould be duly aflenv- 
bled together for that purpofe, whereof the mayor for the 
time being to be one, or th^ major part of them, by 
themfelves, and without the concurrence and aflillance of 
the reft of the burgelTes, Ihould for ever thereafter cleft 
one other burgefs from the other burgefles of die faid 
town to be one of the aldermen, in the place of the aider- 
man fo dying, &c- as to them from time to time feemed fit 
and convenient to which faid by-law tlie mayor and 
burgefles for the time being, from the time of the making 
^thereof hitherto, have confented and 'conformed them- 
felves, and the fame is now in full force and unrepealed. 
That fmce the making of the faid by-law, the mayor, 
tecorder, aldermen, the coroner, common councilmen, 
and fuch other ef the burgefles as had ferved or did ferve 
die office of chamberlain or Iheriff of the faid town, and 
called the livery or cloathing hurgejfes for the time being, 
nr fo many of them as were duly aflembled together for 
C 4 that 
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tliat purpofei whereof the mayor to be one, or the nu^or 
part of them, have been nfed and accaftomed toock^, 
and ftill of right ought to ele£t an alderman, in the ftead 
of any who hatli died, &c. ; witkmt the eoncurrtna or ca»^ 
fent of the of the hurgejfes* The plea then dated, that 

after the making of that by-law, viz. on the itSth of 
1802, the then mayor, certain of the then aldermen, com» 
mon councilmen, and certain other then burgeffea of the 
town who had fenred or did then ferve the office of (heriff or 
chamberlain of the faid town, and called the livery or cloadi^ 
ing burgeiles of the faid town of AT. were in due manner 
affembled together at the common hall to nominate and 
ele£t an alderman of the faid town, in the place of T. C. 
an alderman deceafed ; and fo the plea proceeded to date 
an eleftion of the defendant, being one of the burgefles, 
by the major part of the perfons fo affcmbled, to fill the 
vacant place of alderman. 

The replication took feveral ilTues; i.That the mayor and 
burgeffes of the town did not make fuch by-law. 2. That 
the mayor and the other perfons named in the defendant’t 
plea were not in due manner afifembled in order to eleft an 
alderman in manner and form as in the plea alleged* 
3. That the major part of the faid mayor, &c. did not eJed 
rile defendant. And a fuggeftion having been entered oi| 
the roll, that an impartial trial could not be had by a jury 
of the town and county, or of the county of Nottingham^ 
the i^nire was awarded into the county of Lelcfier^ at 
next adjoining to the county of Ngttingham t and a ver» 
dift haying been found for the defendam on thefe ifliiet, 
before Le J. at Leicefier^ a rule was obtained, calling 
on the defendant to fliew caufe why judgment pf oufter 
fiiould not be entered againft him, notwithftandii^ fudi 
verdia ; founded upon an objection that the by-la^ 
fiated in the •‘defendants plea was an unreafonabk .and 

therefort 
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thmF<^e«n invalid by4aw, a$ tildng the tight 9f 
tion of^aldermen from the hruTge0ea at tai|p> and cpn^ 
fining it to a lele£t body, whkh did not aveu xe^uir^ the 
attendance of the majoiity of the integral parts of ihr 
corporation to conftitute the derive afiemhly. 

Z^ns Serjt,, Balguyy Reader^ Hdroyd^ Scarlett^ and Bal» 
jun. oppofed the rule, and maintained the valWity of 
the by-law. The ele£^ion of an alderman was given by 
the charter to the mayor and burgeffes generally, which 
is their name of incorporation, without pointing out any 
fjpecific mode of elefltion ; in which cafe it was long ago 
Settled, in the cafe cf corporations (a), followed by other 
cafes (^), that the body at large might make a by-law* 
rcftraining the number of ele£iors, though not of the 
eligible j fuch a by-law being calculated to avoid popular 
diforder and confufion. The general principle was recog- 
jiizcd in The King v. Spencer (c) ; though there the reftrain- 
. by-law was held bad, as not^ having been made by the 
body at large, but by a felej£J body, which thereby attempt* 
«d to reftrain the rights of the body at large. This by-law, 
however, is argued to be unreafonable, and therefore bad* 
becaufe by pofiibility, k is faid, an election of an alderman 
may be made by the mayor and one burgefs ; but that con^ 
fequence might alfo happen if the right of election wesn 
in the body at large *, therefore the objeSipn proves top 
much. And fuch an ejctreme cafe of mconvenienoeb 
mitring the greater probability of it, in ptcqstortion 41$ the 
number of electors is reduced, would be felt lefs riian if 
a large definite number were required to attend, when 
fome by ftaying away might defeat the ele^ioz), at Icaft 

(«) 4 Hep. 77. 

(l) Viilc Cent. ^73. JP<r^ v.^T 0 mfyft^ temp. Hardvf. J16. and 
Other Cdfcs ciud in the margin of ^Bftrr. 1833, Retry, spencer, 
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for a time* Iii all cales, how^er» it muft be prefumed, 
that the eledors will do their duty by giving theii^attend-^ 
ance ; and in cafe of default they may be compelled to dO 
fo by mandamus. The fame thing in efFeA takes place in 
moft large bodies^ by their own regulations. In the 
Houfe of Lords 3, and in the Houfe of Commons 40^ 
members are fufhcicnt to conftitute a Houfe for the high 
funftion of legiflation. It is the fame in moft other 
bodies. And the pradiical convenience of the thing is' 
found to outweigh any theoretical difadvantage. There 
cannot therefore be any thing intrinfically unreafonable 
in a by-law made by the body at large, to whom the 
power of eleftion was originally given, reftraining that 
power to a certain defcription of themfelves 5 when the 
fame thing may in cffeft be done in each inftance by the 
voluntary abfence of members. In Rex v. Hoyte^ which 
was the cafe of a prcfcriptive corporation, evidence of 
an ancient ufage for the election of a capital burgefs by 
the major part exifting of a definite body, though lefs than 
the majority of the whole number when complete, was held 
to be evidence of a charter empowering fuch an eleftion; 
which could not have been prefumed, if fuch a provifion 
were iii itfelf unreafonable. But if a charter require an 
ele<£iiqn to be made by a definite body, then according to 
Jt. V. Bellringer (a), R. v. Miller {h) and /?. v. Morris (r), 
a majority of the entire number muft meet, in order to 
coftftitutc an cle€kive affembly : and it is upon a mifap* 
plication of the principle of thofe cafes, that the objec. 
tion to the by-law in queftion is founded, which only 
narrows the right of elefHon given originally to an inde* 
finite popular body. ^ 

(«] 4 Ttm Kepm 810. (#) 6 Term Rep. tSS* («) 4 Eajt, 17. 
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The Attpmey^Generai^ Clarhe^ Dayrell^ Dampter, ancl 
Copley^ ct)iitra. It does not follow that a by-law reftrain- 
ing the right of ele&ors, as given to them by one charter^ 
may not be unreafonable and therefore void, becaufe the 
fame provifion may be found in other charters, or may be 
prefumed to have been originally granted by evidence of 
ancient ufage in the cafe of a preferiptive corpomlon \ 
becaufe the grantees rnuft accept or rcje£l the grant in 
the terms in which the crown choofes to make it. Here 
the body at large, by the terms of the charter, had the 
power of dealing their own magiilrates, and they exer- 
cifed it : then a by-law, which may have been palTed by 
a fmall majority of the exifting body, abrogating the 
rights of the reft, and of their fucccflbrs, and transferring 
the power of elcftion to a fele 61 number, is in the very 
nature of it unreafonable, as being deftruftive of the ge- 
neral right granted by the charter. And though the moft 
popular rights of election may come to be cxercifed in 
• fiuft by comparatively fmall numbers ; yet thero is a wide 
difference, whether that happen by the choice of the in- 
dividuals not attending, or by involuntary exclufion. The 
unrcafonablencfs of the by-law, therefore, confifts in the 
disfranchifement, as it may be deemed, of all thofe who 
are thus excluded, againft or without their individual 
confent, from the exercife of that eledive franchife 
which the charter gives them : and this is not compen- 
fat^^d by transferring the privilege from the body at large 
to a feleft body, however reafonable fuch a confined pri- 
vilege might have been deemed in tlie charter itfelf. 
Then if this reftri£rion were not legal in its comm^^nce- 
meat, no antiquity can give it ftiengtii. InG//;rtvr’scafe(ii), 
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1 8 1 «. Lenl Kenyon referved giving any opinion as to th^ legality 
" ' “ of a by-Jaw to reibain the number of ele£l<«8} and 

TlveKiwa ^ 

thercs as well as in Spencer"^ cafep all the Court agreed 
AftHwifcLe ^ corporation could not n>ake a by-law contrary to 

their conftitution. 

They alfo obje£ted that, as in Spencer's cafe (^y), it was 
lield that a by-law could not impofe another qualihca. 
tion, fuch as that of having ferved parifh offices, upon the 
charafter of corporator, as given generally by the charter, 
for the purpofe of exercifing the eleilive franchife \ fo 
here the by-law was bad by requiring, as one of the 
qualifications for the feleft body, the having ferved or 
ferving the office of chamberlain ; when it did not appear 
that that was a corporate office, nor did it appear what 
was meant by cloaihing burgeflcs,” or how they were 
appointed. 

Lord Ellenborough C. J, We are called upon to 
pronounce this by-law to be void, as unreafonable, be-, 
caufe it rcftrains the right of eled:iiig aldermen to a fe- 
led body, which before was pofl'eflcd and exercifed by 
the body at large ; and therefore it is argued, that it af- 
fords a greater chance than before of the entire nonat- 
tendance of the eleftors, or at lead that there needs only 
the attendaitce of the mayor and one other, or perhaps 
two other burgeffes, in order to conftitute a good elec- 
tion under it, and iffiat the chance of fo fmall an attend- 
ance is greater under the rc drifted power of eleftion 
given by the by-law, than under the extended right con- 
ferred by the charter. But in order to avoid a by-law 
upon the ground of lls being unreafonable becaufe of 
fome inconvenience that may refult from it, it fliould ap-» 

« 

[ a ) 3 Burr . 


pear 



IN THft FlFtlBTM YeaB OF GEORGE III. 

pear to be aprrfaiiie'mconvenience : for one can hardly 
predicate of any law, that fome pojfthle inconvenience may 
not refult from it : but is it likely to happen ? Now this 
by-law has exifted for above 230 years ^ and during all this 
time, if any inconvenience had refulted from it, it was 
competent to the corporation, by the fame authority 
which enadfed, to have repealed it. But the long conti- 
nuance of a by-law, though it would not legalize it if 
it were in itfelf illegal, is fair evidence to fhcw that there 
is no intrinfic inconvenience in it : at leaft the acquief- 
cence of the corporation in it for above two centuries is 
a fair anfwer to any theoretical argument of inconveni- 
ence ; efpecially when it is confidered that they might 
lynre relieved themfelves from the inconvenience if it ex- 
at all, at any hour of that long period, by repealing 
the by-law. Then conlider what the by-law is : It is 
a delegation of the right of eleftion by the indefinite 
body of the corporation at large to a feleft part of them- 
•felves, confining of fuch of the burgelFes as had served or 
were ferving certain offices, and were called the livery or 
cloathing burgelTes. Such a by-law has the convenience, 
according to the opinion of the Judges in the cafe of cor- 
porations, of preventing popular tumults, and therefore it 
was approved of by them. It is not open to the objeftion 
which prevailed in The Kingy. Spencer ^ that of impofing 
on the corporate charaftcr of the clocffors another quali- 
fication foreign to it ; for though it be faid that the office 
of chaifiberlain (one of thofc named in the by-law) does 
not appear to be a corporate office yet being deferibed 
to be an office of the iauun^ the burgefies of which were 
incorporated, and clafled with the office of ffierifF, as an 
office in the appointment of the corporation, and the 
chamberlain being one of thofe called the livery or 
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clo2thing hurgejfesi* it mult be underftood to be a corpo^ 
rate oifice. I therefore fee no ground for impeaching 
this by-law, either as unreafonable on account of any 
probable inconvenience likely to refult from it, or as ini- 
poGng any foreign qualification on the corporate character.. 
At the fame time I do not fay that any thing which may 
be done by charter may be done by a by-law : but w*uh 
refpe£l to eleilive funftions to be performed by th'^ body 
at large, they may in this manner delegate them to a 
ieft part of themfelves ; and I cannot fay that it is an uii- 
reafonable by-law becaufe an inconvenience may by bare 
pofTibility refult from it. 


Grose J. This is in effe^f a motion in arreft of judg- 
. ment, founded upon the fuppofed illegality of the by-lrw 
under which the defendant claims title to his olficc. It 
is plain that the profecutor did not in the firft inftance 
confider the by-law to be illegal, ocherwife he would 
.have demurred to it: but now he infills that it is un- 
reafonable on account of the greater chance that only tw^o 
or three of the ele£lors may attend an election. But if 
any inconvenience were likely to arife from this, it is 
ftrange that the by-law fhould have exifted fo long with- 
out obje£lion ; and I can fee nothing more unreafonable 
in this by-law than would exill in every other cafe where 
the number of electors is narrowed : but it has been fet- 
tled fince the tafe of corporations that a by-law made 
for that purpofe is valid 5 the reafon alligned for which is 
in order to prevent popular confufion and tumults in elec- 
tions, and an excellent reafon it is. Finding therefore 
nothing unreafonable in this by-law, I agree that the 
rule ought to be difeharged. 


Le Blanc 
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Le Blasc /. This rule for entering judgment of ouAer 
agaijift^e defendant, notwithftanding the verdi£l found 
for him on the iHues taken on his plea, was moved for 
on an alleged defe£l of his title as fct forth in the plea ; 
and two objections have been taken to it ; firft, that he 
ought to have Ihewn the manner in which certain offi- 
cers, and particularly the chamberlain mentioned in the 
by-law, were appointed, that they might all appear to 
be corporate officers j and fecondly, that the by-law it- 
felf is elfentially unreafoiiablc and therefore illegal. As 
to tlxe firft objection, it appears that all the officers named 
in the by-law were known officers of the corporation at 
the time ; they are mentioned as officers of the town who 
were called thtr livery or cloathing hurgejfes;^ which fuf- 
ficiently ffiews them to be burgejj'esy who are incorporated 
by the charter. Then as to the fecond objediion, as to 
the unreafonablenefs of fuch a by-law ; it has been fettled 
fince the cafe of corporations, confirmed by other cafes, 
that it is competent for the body ‘at large, to whom the 
power of making by-laws is given, to narrow the number 
of the body who arc to elect, and to delegate the power 
of election to a certain number of tlie corporation ; as 
here, to a certain defeription of known officers of the 
corporation and fuch other burgeffes as#^have filled the 
fame offices. But it is faiJ to be unreafonable, for inaf- 
much as a majority of the perfons fo defignated are not 
required to attend in order to make an elective affembiy, 
it* may happen, it is faid, that one or two burgefles, with 
the mayor, may eleft an alderman. But in order to be 
duly aflembled, as the by-law requires them to be, the 
perfons who are to make die eleflion muft have notice of 
the meeting *, and if, after notice, they do not chufe to 
attend, it is only the fame inconvenience wliich might 

happen 


1810. 


The iCjNii 
agaittfi 
AaHWiLU 



s» 
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ia cikfe «(i etedion to be made bf the body 
^ large. And their eholing to abTent tiiemfehes tfcr 
mm fliews die byJaw to be unreafonablc, than if, at-» 
tending at the platfc of ele£lion, they did not cfmfe tO 
vote. It is not neceflary to maintain diat the fame pro^* 
vifion muft be reafonaWe and valid in a by-law wldcft 
would be good by charter or prefcription ; but it is fuffi* 
cient to fay that it is no more unreafonable to provide 
that a particular number of the whole body fhould on 
being duly aflcmbled for the ptirpofe make the ele^lioifjk 
than that the whole number ihould elcft^ Therefore I 
coniider this to be a reafonable and valid by-law. 


Bayi.ey J. The crown by its charter may impo(b 
what terms it pleafes, and if the parties accept the char- 
ter, no obje£lion can be made on the ground that thofo 
terms are unreafonable ; but where the queftion is upon 
a by-law, it is open to objeft to whatever is unreafonable 
in it. But I fee nothing unreafonable in this by-laW: 
it does not give the right of eleftion to thofe who had no 
right before : it does not difpenfe with the attendance of 
any perfons whom the charter exprefsly requires to at- 
tend : but merely to avoid popular confuGotl the corpo- 
ration made a by- 4 aw that the eleftion of aldermen fliould 
be made by a certain defeription of their own body. And 
this by-law only operates upon the body at large fo long 
as they think fi(f to continue it : it is liable to be re-con- 
fukred by them at all times : it only binds their fucteffoif 
fo long as the focceflbrs chufe to be bound by it ; for the 
fame body that made the by-law may repeal it. Then, 
the circumftance that for nearly 240 years no inconveni- 
ence has been found to refult from it is a ftrong argu- 
ment to fliew that no inconvenience is likely to refute 
7 iroite 
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Tvomit; and therefore to (hew that it knot unreafonible. 
Next, a& to the obje&ion that the chamberlain is not ihewn 
tojje a corporate oiRcer; die whole town being •incorpo- 
rated, how can there be fuch an officer of the town, unlefs 
he be a corporate officer ? It does not appear therefore 
that any perfon is named in the by-law who is not a 
■corporate officer. 

Rule difcharged. 


Roberts againjl Williams, Clerk, and Another. 

IF. WUliamsy clerk, vicar of the parifli chxirch of Pc;;- 
do\loH in the comity of GJatnorgarty and liis leflce of 
the tithe, libelled R, Robert fy an occupier in that parilh, 
in the coafiftory court of the diocefe of Landaffy for fub- 
tradtion or non-payment of vicarial tithes; arnongft others, 
the tithe of 40 turkies bred and reared on Rchn-ts^s farm 
in 1808, which fold at the rate of yj. 6 d. a couple, the 
tithe whereof amounted in value to 15J. To vvliichPo/w/j 
pleaded, that by au ancient cuftom or modus decimandi, 
ufed from time immemorial wltliin the parifli of Pendoy- 
hriy the vicar was never eti titled to the tithe of turkies in 
kind from any of the inhabitants, but /o id. for every 
turkey lay ing eggSy or to every tetith egg laid by fuch Utrheyy at 
the option (f the vicar in lieu there f TJiis pica, with the 
proof offered in fupport of it, having been reje<ft«d by the 
fpiritual court, an application was made in the laft term 
on behalf of RoberiSy and a rule obtained, calling on Mr. 
Williams and his Icflee to fliew caufe why a wTit of pro- 
hibition ffiould not iff'ue to prohibit the confilcory court of 
Landaff from holding further plea o£ the matters there 
depending between thefe parties. 

VoL. XII. “ U 


3 » 

1610. 

The Kxva 
A0HWMLU 


FrUay, 

Jan. 26th. 

Prohibition df- 
pjed to tlu* fpl. 

ritual toiiit 
iip.ni I'i rtjic- 
t*on of a p.hjdus 
ftrt up ihrre of 
la.for every 
turkc’y laying 
0* of every 
tenLh See. 
in litu of titiiC 
of lurkeys, 
at the option 
of the vicar ; 
fucli modu& not 
afcci taming 
any certain time 
when the mo- 
ney payment 
in lieu of the 
eggs was to be 
madv, in cafe 
the option were 
made to take it 
in money. 


Sevan 
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itio* Mt^an fiiewed cauA^ agsliftft the pmlubitim, and made 
HoVtRTi objeaions to the modus j ift, that attending^to the 

relatire value of money in the time of Rich, ift, at which 

‘WllLlAlIt* . , , ^ ^ 

time the modus mult have exifted, if at all, id, for cv^y 
turkey laying eggs was a rank modus. [But The Cauri 
faid they could not now go into that cd>je£iion («).} adly, 
That there could be no modus of the titlie of turkies^ per 
fe, becaufe turkies were only introduced into this country 
fince the time of legal memory. [Lord Ellenhorough C. J. 
How are we to know that ?] The Court has taken no- 
tice that hops were introduced within time of memory } 
as it was faid, about the time of Queen Elizmhath (^)- 
Turkies were firft noticed in this illand in 1555 (r); and the 
iirft mention of them in our books is in Hugton v, Prince [d) 
in the 37 & 38 of Eliz.y where they are faid not to be tithe- 
able in themfelves or their eggs, becaufe they were ferx 
naturae. And in Brinkhw v. Edmunds (^), where a modus 
of three eggs for every cock and drake, and for every hen 
and duck refpeftively, payable on JVednefday htioxe Eajlery 
in lieu of tithe of eggs and of chickens and ducks hatched 
in the parifh, was eftabliflied, the reporter, who was a per- 
fon of great experience on thofe fubjedls, adds in a mar- 
ginal note—** not to extend to turkies, becaufe brought 


(4) By Lord EtJon C. in O'Conner v. Cack, 6 jun 671. “ the nia§« 
nitude of the payment it- but evidence of the improbability thtt it wat 
immemorially paid.^* It is therefore propeily a queftlon of fmA, involv. 
>ng the relative v;4hie tf money and of the particular fpecies of propeftjjr 
to which the modua it applied, as they might by poffibility Uve caiAad 
before time of memory. But where the ranknefs, as it is cal.id, is h 
grofs and palpable as ro exceed all moral poBibility, couit^ of equity have 
in many inftances decreed againft them, without fending the queftion to s 
jury, yide inftancca of rank modofet coUcaed in Toller on Tithes, aoy. 
{k) OreiKib V. Rifehn,^ I f^entr, i Sid. 443. and a ICeh. 61a. 

i<) >35- W 599* (0 3o8i Mm i7}i« 

iata 
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i|it9 England S'** Carhion v. Bri^njaeU{fi)i 

the Mafter of the^ Rolb faid he could not fee bat that 
Uurkies urere as tame as other poultry, and muft therefore 
pay tithes : but that if tithes were once paid of the eggs, 
there could be no fecond demand for the chickens hatched. 
3 dly, The modus is bad, inafnvuch as there is no time 
certain mentioned when it is to be paid. Goddard v. 
Keehle (^), Phillips v. Symes (r ), and Blacket v. Finnty {d)^ 
are in point : and the Court will not fend a cafe to trial 
in vain. In Hill v. Vaux (^), where the modus fet up 
was bad on the face of it, the Court rcfufed a prohibit 
tion. 






RuiTiilti 


Pcake^ in fupport of the prohibition, as to the fecond 
objection, faid that it was founded on an afTumption of 
faft, which the Court would require proof of, before they 
decided againft the validity of the modus. [Lord Ellen^ 
borough C. J. faid that there might be a good modus, to 
include turkies, though the bird might have been intro- 
duced into this country within time of legal memory ; as^ 
if there were a modus for all domeftic fowls : but here, 
he obferved, the modus was diftinftly and eo nomine for 
turkies.] If tliere were a general modus for all domeftic 
fowls, including turkies, the party might infift on it as a 
modus for turkies nominatirn : but even as a particular 
modus, tlie Court would grant the prohibition, in order to 
tiy the fa£b on which the modus is objefled to. For it 
is ftrange tliat the Court fhould have taken notice, as it 
is fuppofed, that hops were firft introduced in the time 
of Queen Elizabethy when there w^as a petition to parlia- 

{a) % P. PTmt. 462 arna 1728 . 

( 5 ) Bunb^ 105* and vide other cafes cited in the note tq the ad edit. 

(c) Xh 171. (d) Ib. 198* (/) \Ld,Ray 358. and S56. 

D a meat 
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menf in the 6 H* 6. againft the ufe of them. It is iif* 
puted between naturalifts whether the turkey firfr came 
from or Anurica^ but that does not decide the time 
of its introduft ion into but being found here 

in a domeflic ftate, it may be prefumed, in the abfence 
of all proof to the contrary, that it was here before 
time of memory : and the opinion of Sir Jof. Jekyll in 
Carlctoh v. Brightwdl is an anfwer to the cafe in Moor, 
and the note in Bunbury, As to the 3 d obje£lion (which 
came upon him by furprife), he fuggefted that the cafes 
in Bunbury requiring a‘ certain time for the payment of a 
modus had been over-ruled in feme later cafe : but at 
any rate he contended, that the time of payment of this 
modus was certain enough, namely, as foon as the tenth 
egg was laid 5 and then the parfon had his option either 
to take that, if he had not thought proper to take the \d* 
before for every turkey laying eggs. And IVatf, Clerg, 
L^ 562 *(^) f^ays, that of the tithe of fowls (including 
turkies) either the tenth egg or the tenth young is to be 
paid, but not both ; and cuftom regulates which ; and the 
only difference in this modus is, that it gives the option 
to the parfon either of the egg or of money. 

Lord Ellenborough C. J. This modus, it is faid, 
gives the vicar an option either to take the tithe in the 
egg or in money in lieu thereof^ but though, if the tithe 
be taken in the egg it would belong to the vicar at the 
time the tenth egg was laid, yet no certain time is given 
if the option be made to take it in money j and therefore 
if there were a change of vicars in the year, it would be 
uncertain to which of them it would belong : it is mod: 
material therefore for the vicar to have the time afeer* 


(ii) 3d edit. 


tained 
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Sained when the money payment is due, if the option be 
made* to take it in money : and the defe£l in not afcer- 
Jtaining that time feems to be the vice of this modus. 

The reft of the Court agreed with his Lordfliip on this 
ground to difeharge the rule for the prohibition. 

• 

On the fame day Pcake^ having looked into the cafes 
on the laft point, referred to JRicbardr v. Evans [a\ where 
Lord Hard^ivtch C. faid, that as to the general queftion, 
whether it were neceflary to lay and prove a particular 
day of payment, the cafe in the Exchequer (i) was cer- 
tainly fo determined •, but he remembered that it gaye 
general diftatisfacftlon in Wejimtn^er^hall and abroad, an 
too nice to require the proof of a particular day : that it 
had been (ince adjudged to the contrary, that im or about 
was fuiliiient : fo that they had left off taking that 
iception in the Exchequer. 3ut ^ 

Lord Ellenbcuough C. J. obferved, that Lord 
^cie himfelf affumed in that cafe that it was neceffary 
there fliould be fome fixed time of payment, though in 
pleading it was not neceflary to lay the precife day ; but 
that laying it to be o^i or about fucb a day was fufficient* 
But that without fome fixed time, it could not be knowiil 
to which of two vicars, in cafe of a change, the money 
payment would belong. 

Per Curiam^ Rule difcharged, 

(«) » 39^ 

(S) T^iii before cited in tbobook ai a eafe in TV. 5 Cn. t. and 

Wlut wiifiud by Lord UaritokU lo tbe ftma tSftCt in Cart v. Bsl , \ f^ef, 
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^an, %6th« 

The drawer of 
a bill of ex> 
cluinge, know, 
ing that time 
had been given 
by the holder to 
the acceptor, 
but apprehend « 
ing that he waa 
Aill liable upon 
the bill in de^ 
fault of the ac- 
ceptor, three 
months after 
it was due, faid 
that he Jknnv he 
was hal V, and^ 
if the acceptor Hid 
not pay it, be 
would; Held 
that he was 
bound by Aich 
promife. 


Stevens agmjt Lynch« 

•THIS was an aftion \>y the indpxfer qf a bill of ,ex- 
^ change againft the drawer. The defendant drew 
the bill upon Jones in favour of Cleveland^ who indorfed 
it to the plaintiff. Jones accepted the bill. Th$ defence 
fet up at the trial before Lord Ellenhorough C. J. in London^ 
was that the plaintiff had twice given time to the acceptor, 
after his difhonour of the bill, by which the drawer was 
difeharged. The anfwer given to this was, that three 
‘months after the bill was due, and after the indulgence, 
wluch was in fafl; known to the defendant (he having 
before told Jones that he was glad time had been given 
to him), the defendant promifed to pay the bill; laying 
to the plaintiff, 1 know I am liable, and if Jones does 
not pay it, I will.” On this fubfequent promife, his 
Lordlhip held that the plaintiff was entitled to recover ; 
and accordingly he took a verdivEl for the amount of the 

bin. 


The Attorney-General moved for a new trial, on the 
ground that the defendant had made the promife under a 
miftaken belief that he was ftill liable, and therefore 
ought not to be bound by it. He referted to Chof^^d v. 
Paxton (a), in which cafe he had contended on the part 
of the 4efendant| that the money having been paid with 
a general knowledge of the fa£ls, the party paying it un- 

39 Yfdf sit Biib of Eoxbdt^e, lOc. and 

the lu^i^ referred V, Bswsey paid 

by one with full knowledge, or the means of fuch knowledge in his power 
at the time, of al! the circumnances, cannot be lecovered back, on ac- 
count of fuch payment hiving beep madp under an ignoraUce of the law. 

der 
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<l€r a falCe impreiSon of the law could not avail himfelf ijilo* 

of that ignorance to avoid his payment and recover back stiti?# 

the money : the plaintiff, however, recovered and main-r sgtwti 
Caiued his verdift in that cafe. And he alfo referred to 
Bizs V. Dicki^M and Amther (i), where the Plaintiff re^ 
covered back money which he liad paid to the defendants, 
the afiignees of a bankrupt, under a miftake, without de- 
duding money which he was entitled to fet oit againll 
the debt due Id the bankrupt’s effate. 

The Court, however, confidered thofe cafes to have 
proceeded on the miff ake of the perfon paying the mo^ 
ney, under an ignorance or mifconception of the fads of 
the cafe ; but here the defendant had made the promife, 
with a full knowledge of the circumftances, three months 
after the bill had been diflionoured, and could not now 
defend himfelf upon the ground of his ignorance of the law 
when he made the promife. 

Rule refufed. 


(#) X Tft m *85, 7. 


JRoe, on the Demife of Raper, (t^ainji Lonsdale. ^”^4 


zSch. 


^HIS ejedment was brought, on the Tingle demife of 
the heir at common law, to recover a copyhold eftate 
in the county of Tori but, it appearing at the trial be^ 
fore Qhawbre J., that the cuftom was for the to 

defeend, on the death of the tenant laft fisifed, to all the 
fens and daughter# equaily« t»f vhofli there were feveral 
in the prefeiit inftance, the plaintiff* was nonfuited for 
wadt f a joint demife. 

I >4 


Copyhold (fe» 
feending by 
cuHom to all 
the children 
equally of the 
tenant laft 
ffired, one of 
the joint tenantf 
may tiMintain 
ejcAmcnt oip 
hi8 fingle d^ 
mife for hii 
own /hare* 


Hul/ock 
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lEYd. HuUoch (with whom was Walton) moved in the laft term 

to fet afide the nonfuit, and for a new trial ; contending 
on th«| Demise of that the lefTor's dcmife was a feverance of the joint te^ 
nancy; and that he might recover his part ; as one of 
I,oNiDAL£. parceners might recover her part in cjeflment, 

without the others joining. And he cited Doe d. G'tH 
‘and his Wife v. Pearfon (^), where that was recognized.- 


Toppings for the defendant, now admitte?! that he could 
not fuflain the objedlion ; the learned judge who tried 
the caufe being himfelf fatisfied that the leflbr of the 
plaintiff was entitled to recover his cuftomary fhare. 
And the rule was accordingly made abfolute (h). 

[ a ) 6 Eaff , 173. 

(4) Vide Dcnne v. Judge^ ii Eap^ aS8. Doe v. Ready poft. 


The Vii'iiG~again/i The Churchwardens and Over- 
^ ^ feers of the Poor of the Parifli of Sculcoates, 

in the Eaft Riding of the County of York. 


Commiffioners 
under the Ke^ 
Hferhy and Barm* 
pen drainage 
aft, who pur- 
cliafed land and 
ert'd^rd i^uiid 
ings in t'ic pa- 
ri/h of Scuicoates 
for the outlet of 
the drainagw% 
but who re- 
ceived nobenc- 
fit from fuch 
property in 
Beijroate^, but 
the tyholc be* 


'^HE parifh officers of Sculcoatesy in the rate made for 
the relief of their poor, charged the commiffioners of 
the Beverley and Barmjlcn drainage in a certain fum in 
refpeft of certain lands and buildings in that parilh, pur- 
chafed by them and converted into a drain, under the a£l 
of parliament after mentioned, which land was cut for 
the purpofe of the drainage, and is now covered with 
water, containing 6 acres. The commiffioners appeakd 
to the feffions againft the rate, on the grounds, ill. That 


neAt de* 

rived to the' owners of landsr in ether parifhes, drained by means of fuch outlet, are not 
rateable in ^culcoauiisix lucb benefiu 


% 


they 
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they were not the proprietors of any rateable property 
within the parifli of Sculcoates \ and adly. That they de-^ 
rived no beneficial intereftf from the lands for which they 
were rated : and the SeiTions quaflied the rate, fubjefl: to 
the opinion of this Court upon the following cafe. 

By an aft of the 38 G. 3. r. 63. intituled “ An aft for 
draining, preferving, and improving, the low pounds 
and carrs, lying in the feveral pariflies, lordfhips, town- 
{hips, hamlets, precinfts, and territories, of Beverley 
“ Saint John of Beverley ^ Grevehill^ Sandholme^ See. 

(naming nearly 40 other diftrifts, amongfl: which 5 r/y/- 
« eoates is not one), all in the Eafl: Riding of the county of 
“ Toriy' certain commiffioners are appointed for putting 
the aft into execution. Thefc commifTioners, for the 
purpofes of the aft, purchafed the lands and buildings then 
rated in Sculcoatesy which lands and buildings have been 
converted by virtue of the aft into part of a drain extend- 
ing from Beverley through part of Sculcoatesy a diftanpe of 
I o miles ; hut no part of the lafids adjoining thereto are bene-- 
fted thereby ; the drain having been made for the paflage 
of waters coming from certain low grounds intended by 
the aft to be drained into an outfall dough into the 
river Hull. The lands and buildings fo purchafed by the 
commiffioners to be applied as aforefaid were, previous 
to fuch purchafe, afleffed to the relief of the poor and 
other parochial rates and afieflinents in Common with 
other lands in the parifli of Sculcoatesy but fince the making 
of the drain the lands fo cut or excavated have not been 
rated. The drainage is in every refpeft completed, and 
the proprietors of the low grounds fituate within the fe- 
veral parifhes mentioned in the aft have received the be- 
nefit thereof. 


x8io. 
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wardcn^iind 

Overteers/lBC. 

of 

ScVLCOATIt* 



XBASES IN HliJlRT TERM 


4 Z 


yBi«* 

ThtKtvM 

The^th^ 
wardens and 
Ovcr/ecrtf isc, 
of 

ScUlCOATEt. 


Pt$rk contended tliat commifficmen* Hmag a mm 
naked trails without any beneficial «itereft>*were not 
nteabk in refpe^l of this property: and for this he reUcd 
cm the cafe of the Salters* Load Sluice Navigation («)» 
which was diftingutlhed from all the prior cafes where 
tolls levied for the benefit of the proprietors had been 
held to be rateable. He then referred to feveral claufes 
of the* a£t in quellion. By / 2. the lands to be drained 
are to be taken out of the jurifdiAion of the general 
commifTioners of fewers and placed under thefe commit 
fioners* By / 4. perfons are to be chofen commiffiozHSti 
who have no interejl in the lands to be drained ; and by 
yi S. they are to receive two guineas a day for their trou-- 
bkj journies, and expenccs in the execution of the aft \ 
and they have no other benefit whatever from the drain- 
age 5 but all the money raifed by them is by / 5 ir to he 
applied to the purpofes of the aft : and by J. 60. they are 
to raife a rate on the owners of the lands benefited by 
the drainage for the fupport of the fame. 


Topping and Holroyd^ contra, infifted that the commif- 
fioners were rateable. They are in the aQual occupation 
of the property. By/. 38. the eftates are to be conveyed 
to them and their heirs; and /. 39. fays that they and their 
heirs ihall be deemed in law to be in the aflual fieifin 
and poflelTion thereof to all intents and purpofes whatfo- 
ever,” &c. 5.«44. dire&s every leflee or tenant, in pof^ 

felfion of lands purchafed by them for the purpofes of 
the afl, to deliver up the poiTellion thereof to the com* 
miffioners ; and by / 98. they are to bring aflions of tref- 
pafs and ejeAment. There is nothing in the a£l to ex- 
empt the property, which was before rated, from being 

(f) 4 Trr?! 73p. 

ilill 
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Rill ntted in their hands. The property itfelf is benefi- 
cial to th# owners of the lands which are drained, and 
they would certainly be rateable, like proprietors of canals 
and other beneficial undertakings of the like defcription, 
if they occupied it by themfelvcs or their fervants ; and 
an occupation by their truftees is the fame in effect. The 
Commiifioners of the Salters* Load Sluice navigation 
were held not to be rateable, becaufe they were truftees 
merely for public purpofes. [Lord E/lenborcugh C. J. I 
have been looking, without fuccefs, into the a£): to fee 
if thefe commiftioners are either in the receipt of any fund 
for their own benefit, or are truftees of any divifible fund 
in their hands in this parifti for the benefit of others* 
They certainly are not fo for their own benefit. Then 
can you point out any benefit to be received by any per- 
fons, except by the owners of the lands benefitted by the 
drainage in other parilhes, and who are liable to be rated 
in their refpeftive pariihes for the improved value of their 
lands there ? Bayfey J. Is there any beneficial intereft 
derived in this parifti from thefe works ? for this is a p»- 
rUb rate.] It is not material from whence the benefit 
or profit is derived, whether in or out of the parilh, if k 
be received in the parifti : and here the benefit to the 
land owners in the pariihes above is derived to them 
from the property and works fituated in Sculcoai^s parifti : 
the commiftiQneTS, therefore, who reprefent thofe land* 
owners ought to be rated there for the benefit which they 
derive from the appropriation of the property in Sculcoates 
lotHcar ufe; and no injuftice will be done to those 
owners \ for this will form an item of charge againft the 
increafed annual profits of the lands, which they will be 
^ided to deduQ from thofe ingreafed profits in the re^ 

fpeflive 
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fpedive parochial rates. In Re»: v. Gardner («), a colle- 
giate bodjr was held liable to be rated for prdfefty occti* 
pied by them for their own benefit. Lord Mansfield 
there faid that all real property was rateable to the poor, 
and mull have (except in certain cafes there mentioned, 
u e. of lands held in truft for the poor, or for public pur- 
pofes,) occupiers and inhabitants in coiifi deration of tax. 
So the corporation of Aberavon (b), who were feifed in fee 
of uninclofed land (locked with the cattle of the refident 
burgeffes and others j and the dock company of Hull{c)^ 
who purchafed land and eroded docks, under an aft of 
parliament for the improvement of the port, yielding pro- 
fit to the individuals whofe capital was fubferibed ; were 
held liable to be rated for tlie real property fo applied. 


Lord Ellenbobouch C. J. In all thefe cafes the 
property rated yielded pecuniary benefit, or that which 
was capable of being eftimated and converted into pecu- 
niary benefit within the parifh to the parties interefted : 
but here the benefit refults to the lands drained which 
lie in other parifhes, where the owners are liable to be 
rated in proportion to their improved value: and the 
property would be liable to a double rate if it were alfo 
rateable in the hands of the commiflioners. Or fuppofing 
that the objeftion of double taxation were obviated by 
the argument that the amount of the rate on thefe com- 
miffioners (houldhe dedufted, pro tanto, from the fevertl 
parochial affeflments on the increafed value of the lands 
in the hands of the owners, ftill the difficulty remains' of 
(hewing that there is any benefit received by thefe com« 

W 79* W {cyi^ifnRtf 

miffioneif 
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miffioneK for themfelves or others within this parifh, 
which is ^pable of being rated.. The benefit is ^ all 
rived in other parifties. The dock-company of Hull were 
in the receipt of tolls for the benefit of the Ihare-holdcrs 
in refpe£l; of the ufe of the docks within the parifli in 
which they were rated ; but thefe commiffioners gather 
no profits either for themfelves ox otiiers in this parifh, 
but are the- mere inftruments of benefit to land-owners 
elfe where. I know of no inftance where a canal com- 
pany has been held rateable for the mere fpace occiipicfl 
by the canal in a particular parifh, if no tolls were re- 
ceived or become due there ; and I cannot diftinguifh 
between land converted into a drainage and into a canal. 
However, that our dccifi on may not clalh with other 
cafes, we will look into tliem before we deliver our final 
opinion. 

The cafe of the proprietors of the ^taJfordflAre aiiJ 
WorceJierJljire canal navigation (rf) was referred to by 
Park, as having decided that the company were only ratt- 
able for their tolls in the feveral parifhes where they be- 
came due, and not in thofe through which the canal 
merely palTed ; the canal not being produclive property 
in the latter. And after the difcuflion and decifion of 
the Tynemouth cafe, which flood next in the paper, on 
this day, 

*Lord Ellenborough C. J. faid, that the Court having 
no doubt in this cafe, they would difpofe of it at once, 
by Hating that they were clearly of opinion, that the 
commiilioners, having no beneficial occupation of tlie 
property in this parifh, either for themfelves or others. 
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in refprdl of 
fuch occupation 
dt the toh’houfe. 


were not liable to be raled ibr it. That if they were t» 
hold otherwifet it would be opening a qoeftiompf benefit 
cial occupation in every cafe where a canal or a turnpike 
road pailes through a pariib, though the tolls were not 
due there ^ which had never been confidered as liable to 
be rated in fuch pariChes, but only where the benefit ac-* 
crued. In conformity^ therefore^ with all the decifions 
on the‘fubje£t^ the commiffioners, having no beneficial 
occupation within the parifh> were not liable to be rated 
there* 

Order of Seflions, qualhing tlie 
Rate> confirmed. 


The Kino again/i The Inhabitants of Tynemouth* 

'I^PON an appeal of Wm. Fonvhe Efq. to the Quaiter- 
Seffions of the county of Northumberland againft a 
certain rate for the relief of the poor of the townfliip of 
Tynemouth in that county, the Seffions ordered the rate to 
be amended by ftriking out Mr. Fowke's name, and that 
of R. IVifcncroft (his fervant) ; fubjeft to the opinion of 
this Court upon the queflions j ift. Whether R. Wtfen^ 
creft be rateable for two rooms in Tynemouth lighthoufe ; 
and ad. Whether Mr. Fowke be rateable for the tolls in 
refpeft of the lighthoufe ? The fafls were thefe. Mr. 
Fowhe is entitled to Tynemouth lighthoufe, and to certain 
tolls payable in refpedl thereof, by virtue of letters patent 
under the great feal in the 1 7 Car. 2. viz. i2d. for every 
fhip belonging to any of the king’s fubjefts paffingby th^ 
Figlithoufe, and belonging or trading to the ports of Nevt^ 
cq/lle and Sunderland^ or either of them, or die creeks ot 
members of the fame 5 and 3/. for every fliip belonging 
to any foreigner or ftranger coming or pa^ng by the 

light- 
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lighthoufe. 'HLx^Frwke U alfo entitled to additional light 
duties an aft of tlie 42 Ges. 3. intitiedi « an ad: 
for imprasing the Tynemouth^cc^le lighthoufe^ and for 
autboriaing additional light duties in refped of fuch im- 
provement.” The alterations in the lighthoufe have been 
made in conformity to the aft. The lighthoufe is in the 
townihip of Tynemouth; and the tolls and duties arifing to 
Mr. Fowke are payable upon fhips failing in the German 
ocean and receiving the benefit thereof : and the Ihips 


itSxo. 


The Kino 

Ttw S^b^tanu 
of 

Ttkomovto. 


from which the tolls or duties arife never come within 


the tov/nfiiip of Ty?icmouth^ but proceed direftty from the 
main fea into the river Tyney the whole of which as far as 
Newcajlle is in the port of Neivcaftle-upofi^Tyney and the 
parilh of St, Nicholas within the town and county of the 
town of Ne*wc^^ie-*upon^Tyue : and neither Mr. Fo^vhey nor 
any of the receivers of the tolls or duties refide in the 
townlhip of Tynemouth, The tolls or duties paid in rc- 
fpeft of (hips arriving at and failing from the port of 
Newajlle^upon-Tyne are colleftcd at the cuftom-houfe in 
the parifh of All Saints In the town and county of Ne*U)^ 
caJlle^upon-Tyney by Mr. Thomas fiechy a perfon appointed 
by Mr. Fowke for that purpofe : and the tolls or duties 
paid in refpeft of fhips failing from other coafting ports 
are collefted at the ports from whence they fail, if they 
clear at the cuftom-houfe there to a port beyond Tym* 
fneuth^caftle light \ if to a port fliort of Tynemouthy no toD 
or duty is payable by them in the firft inftance : but if 
they afterwards extend their voyage or paflage to 
coftle or beyond the lighthoufe, then the toll or duty is 
paid at the port of their arrival. Some of the tolls col- 
lefted at the coafting ports are remitted to Mr. Beck at 
VenucaJHiy and others accounted for in the firft inftance 
to Mr. Fewke. The townfhip of Tynemouth is within the 
5 parifh 
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patifli of Tynemouihi and maintains its own poor. WtfiH* 
croft is a fervant of Mr. Fowke^ at an annual fsdacy^ and* 
refides in two rooms within the walls of the lighthpufe, 
to take care of the light : and he is rated for thofe two 
rooms, as occupier, at 6L ; and Mr. Fowke is rated for 
the tolls, in refpeft of the lighthoufe, at 750/. The 
property-tax in refpe< 9 : of the tolls has been paid to the 
collccSfirs of that tax in the townfliip of Tynemouth* 

Topping and Hullocl^ on the part of Mr. Fowke and his 
fervant, maintained that at any rate the fervant could not 
be rated •, his occupation being in law the occupation of 
his mailer : and they referred to a late cafe of the Whiter 
haven bank, argued in the Exchequer-chamber, before all 
the judges. They alfo refilled the liability of Mr. Fowke 
himfelf to be rated for this property within the townfliip 
of Tynemouth^ inafmuch as the fliips from which the tolls 
were colle^led never came within the townfliip, nor were 
the tolls received there : for which they cited The King 
V. Rebowe (5), as direftly in point. 

Holroyd and BiggCy contra, admitted that the cafe was 
not diflinguiCiable from The King v* Rebowe ; but they 
faid that that cafe was decided before the rateability of 
tolls in general had been fettled. In the argument of 
Atkins V. Davis (b), it is faid to have been fo decided, up- 
on the principle^that the profits were uncertain, and de- 
pended upon the expenditures : but that queflion having 
been fince put at refl, the authority of that cafe is much 
impeached. Confidering the cafe then upon principle, the 
lighthoufe in refpcdl of which the tolls arife is in the 
townfliip : it confers a great benefit to the fliips navi- 

(^) MiaC. 3. 100/1^.115. 3d edit. (^) CtfW. 351. 

gating 



IX THE Fiftieth Year of GEORGE III. 


-49 


jratiiig along that coaft, and the tolls are payable for that 
benefit*; the tolls therefore are properly due there where 
the benefit arifes, though for convenience fake they may 
be collefled in the different ports where the fhips arrive. 
Suppofing a towing poll were neceflary to be placed at 
the mouth of a river to warp in the ftiips ; though the 
body of the river v/here the fhips lay were in another 
parifli, yet the tolls would be payable in the parifh where 
the pod was fixed. \Bayley J. obfer\'^ed that the rate in 
fuch a cafe would be upon tlie poll.] 


iBlo. 


The King 
The Inhabitant! 

of . 

Tykemoutij* 


Lord Ellexborough C. J. It is no quedion now 
wlictlier this property could be rated in fome other way ; 
as if the lighthoufe, whofc light is die meritorious caufe 
of earning the tolls, were in coufequehee let at a larger 
rent : but this is a rate fpccially upon the toUs, and there- 
fore the rafe is not didinguifliable from The King v. Re» 
howy which is fo immediately in fpecie and in all its cir- 
cumdances the fame, and has been fo long confidercd 
and a£lcd upon as law, that it concludes the quedlon. 
What local property is there within the townlhip on 
which tins rate on the tolls can be levied ? The tolls are 
not received there ; nor do the lliips from which they 
:irc colledlcd come within the townlhip ; the fubjedt 
matter of the rate has no locality within this towndiip. 
As to-tliC other point, it is equally clear that it is the oc- 
cupation cf the mader by his fervant, and not the occu- 
pation of the fervant himfclf : and therefore the rate oii 
the fervant is bad on that ground. 

Per Curiam^ Order of SefEons, amending the 
Rate, confirmed [a\ 

(a) Vide fafty Rex v, Syr:, 


VoE. XII. 
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The King againfi Knill. 

defendant appealed to the fellions in the county of 
Hereford againft an order of filiation of a baftard 
child, ;ind gave due notice of fuch his appeal to the parillh 
officers of Holm Lacey^ on whofe application the order 
had been obtained. The Seflions confirmed the order, 
fubjcfl; to the opinion of this Court upon a cafe, which 
liated, tliat when the appeal came bn to be tried, the ap~ 
pellant was called upon to begin, and to allege and prove 
what he could againll the order ; which he refufed to 
4I0 ; infilling that by the rules of law' the refpondents were 
bound in the firft place to begin and fupport the order. 
The refpondents refufed to do foj infilling that according 
to the pra£lice of that fellioiis it was incumbent upon the 
appellant to begin, by alleging and proving a fullklent'' 
cafe for qualhing the order, lire Seflions found this* 
latter to be their pra£lice in the like cafes ; and therefore 
required the appellant to begin by lliewing caufe agaiiill 
the order complained of, and proving what he could to 
invalidate it. And no caufe being fliewm, nor ^anything 
alleged or proved on either fide, as to the merits^ for or 
againfl the original order of filiation, the Scinons con- 
firmed the fame. And nov/ the original order and order 
of confirmation being removed into this Court by oer- 
tiorari, and a rule obtained calling on the profecutors to 
Ihew caufe why they fliould not be qualhed for infuf- 
ficienevi 

Gafeleey who was to have fliewn caufe, admitted that 
he could not fupport them j the cafe of King v. Nevj- 

hury, 
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bury {a)y having fettled the point; and it being the general l8 lo. 
practice of Seffions throughout the kingdom for the re- 
fpoiidents to begin by fupporting their order. 

Kn:!!.. 

And The Courts being of this opinion, remitted the 
caufc to the Scfllons to proceed upon and hear the ap- 
peal in the regular and general courfe. 

Cofifl and Fuller Vv^cre for the appellant. 

{a) 4 Te m Rep 475 . 


The King againjl The Inhabitants of HAnnuoitN ’ 

'Jut„ z ; 151* 
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J^,^^fRGARET Li^igr.rdy a pauper, was removed by 
an order of two juftices fioin the towniidp of AW*- 
ion with Seales to the townfliip of Hs^rdheru with Nowtou, 
in the county JLancrJler. Upon appeal to the Selhons 
againft this order, the qiieftion was, Whether a fcttlement 
had been gained by hiring and fcivice in Mardhorn with 
Newton. The pauper w'as hired by R. Gratrix ixiHardhorny 
for a year ; three weeks after the beginning of ihe yv"*ar 
Gratrixy the pauper's mafter, died, and the farm w'as 
continued on by his widow and two fons, George and 
VFilUam. About three weeks before the end of the year 
the pauper fell out with George^ one of the fons, about 


\V!’'r- 'he maf- 
ILI .• (.'1 Utt-Us 
..licr liir.ri!; 
I)-:uptr fci .1 
\frit, the bteer, 
xbuling in the 
fej vice With thu 
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to the end of 
lilt year, j^uins 

a fctiUnif-nt in 
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wi.ue flic 
I'tiv.d. And 
ici iioi^lsau 
abidtin-” in tlic 
It 1 vice fer a 
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on the h jvo- 
I 0 V.S rice 
that the fervent 


her work, becaufe Hie threw more fand upon the floor t' r 

, ^ d on the floor 

than he deemed neccflary, and was by him turned out of than he dtemed 
'doors, though flie was willing to ftay. The next day flie tui'fxd her out 

' of doo^^ 3 

wttk.s hefore 

the end of the vear ; fhe beinjj willing and oflfcrioe to ftay to the end pf the jc^ir, but car- 
rying aw.jy Ijyr iloatiis the ntxt day, f»nd tok ng wlut ihc fon mfiftt'd was htt /all wafts 
tor the year accoi ding to tliv a^i’cciiient, ii.oojh Ihe demanded a larger funi as her lull 
wages. 


£ 2 


came 



Casks in iiilaky term 


came again for her cloatlis, when Gcor-t> paid her 4". 10..' 
us for her full wages. There was a difputc about tin? 
Thcfl b' of her wages; George infifting that the paupc:* 

•ol was hired for 4/. 10s., and flic deinaiuline; 5/. KJ". The 

H A R UHOR N , 

witii NawTow. nowe-yer, accepted 4/. roj., and nevef got any 

thing more, thoujjh iiic employed an attorney for that 
purpofe* Tlie pauper, when (lie c;ime the next day for 
her clothes, offered to ftay to the end of the year, but 
George w^ould not let her. 'I'lie Scffions, being of opinion 
that a fettlemcnt was gained uruW the hiring and ihni'.e 
above fhued, con filmed t!ie ortlcr. 




1810. 


'the King 

aiairtfi* 


ScarJettj in fupport of ordeh* f.iid that he did iM't 
know whether the death ul' ihe imnUn vvitiiin three week'^ 
after the hiring were nieatn to b<^ urged as a dilTulution 
of the coniraCl, noiwiihdAndmg ihv (untiiuiance of the 
fervlcc under the orighial idung with the widow and for.o 
«n the farm. Le JJLnu J. f.dd there could be 110^ 

queftion made as to that : atid the counfel for the appel- 
lants faid that ho did not mean to r.iile any objcclion 
on that ground, but uptm the i'ubfcquent diffolutlon f f 
the conlracl by tiiC ad-> of tlie parties.] Sear^lett then oh- 
ferved that tlie cafes wMc!i turned, on the quellion of dif- 
penfation of the fervice, cr of din'ulution of the contradl^, 
ran very Hear to each Other ; but thu which cairx' nearelt 
to the prefeiit, Rex P,^i,,p m Birr.unghain duf- 

fed this with* the cafes of difpcnfatlon. The pauper w*is 
tinjuftly difeharged before the end of the year; and tlioueh 
fhe took her wages, yet diey wore the wages for the 
whole year, and ihe cj^rred to Itiy and ferve out her lime. 
And that offer diflinguinied the cafe from Rex v. C 4 :./'v- 
don {h), where it was OT.ly Rated that the fervant w^ffe'd 

(A) 4 Tet*n R(l, !<:o, 

w 


^a) t Tgrm Rep, 614 . 
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tp ilay out the year ; fuch wifh not having been commu- 
nicate^ to the mafter. [Lord Ellcnhorough C. J. having 
obfervccl that the qucRion here really was, whether kicking 
the pauper out of doors v'js a diffolution of the contract, 
rj.ic refpondents’ counfcl faid it v/as unncccffary to argue 
the cafe any further.] 


i8io, 

Tht King 

againfi 

Th» Inhabitants 
ot 

H A • n N 
With Ni^wioN. 


,7. IVUUamSy cpntia, admitted that the contract could 
v nly be d ilTolved by the confeiit of both parties ; but con- 
toiidcd that the acc',ptaiicc of the wages by the pauper 
b.TvTo the end of the year fiiowed i'uch confent on her 
part, though flie would have preferred flaying out the 
\’ho]e year. The acl of parliament {/?) requires “ a con- 
ihiuing and abiding in the forvlee during the fpace of 
<r.ie whoL* year,” in order to confer a fettlcmer.t, and 
every cafe of difpenfation is againfl the plain fenfe and 
Ltlcr of the ael : the Court therefore will not be inclined 
to go an iota farther than the exprr fs adjudications com- 
pel them to go; and where there ard con fl id ing authori- 
ties will rather abi.de by the letter of ihe fl atutc. He then 
referred to Rex v. Grafilhnm [b)y R^x v. T^ijlleton (r), Rex 
Kings P)'Ofi{(l)y R ’x V Zudbro'>he (r), Rex v. Rnjhall {f)y 
.md Rex Leigh (ij-), as cafes of dliTelution which mate- 
lially trenched upon |.he other decifioris, and fljuwed that 
though the mafter urged the duTolution of the contrad, 
wdthout or againft the dcfire of the fervant yet if the 
l.itter acquiefeed by acc(*pting the w'ages arid departing 
from the fervice before the end of the term, that put an 
end to the contvad. Now^ here the pauper did I r 
accept that w^hich the mafter infifted to be her full v 

(tf) 8 ec IV. ^ c -o./ 4. (A) % Term 754. 

(c) 185. {^) 4 /*</_/?, <J53* 

iJ) 7 47 '* ^ 39 * 

E 3 ^*0 d 
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and which would conclude her from any further demand; 
which made an end of the contra cl on her part, as the 
turning her out of doors by the maflcr concluded him on 
the other hand from any further claim to her fcrvice ; 
and there was no longer any mutual remedy upon the 
contract. 

Lord Ellenborougii C. J. If indeed there were a ^ 
conflict of cafes upon this point, that would* bring us 
back to the words of the aft, the true import of which 
we (hould have to confider : but there is no material 
confli£t of the cafes, nor any thing in the con{lru6tion 
contended for by the refpondent's counfel which will clafh 
with the words of the act. There inuft be an abiding in 
the fervice for a whole year in order to confer a fettle- 
ment : and as far as lay in the power of tlie pauper, there 
was an abiding in it for a year ; but flie was wrongfully 
and forcibly turned out of doors by her mafter againft her 
will ; and v/hen flie returned the next day for her deaths 
he gave her 4/. 10/., which he faid was the whole of her 
wages ; but (lie did not aflent to that, and demanded more> 
though fhe took what he was willing to give her in part, 
and offered to flay to the end of the year, maintaining 
her right to her full wages. She therefore did all fhe 
eould to abide in the fervice according to her contrad, 
and did fo, except fo far as flie was prevented by an aft 
of force. 1 he cafe of The King v. Granthamy which Js 
principally relied on to fhew the diffolution of the con- 
fraft, is very diftinguifliable. The fervant there having 
been improperly turned out of doors by his rtiafter in the 
firfl: inftanoe, took him at his word, and refufed to return 
to the fervice, though invited by his mafter fo to do : and 
when the mafter at laft agreed to pay him Ml ftill wagjes, 

he 
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he left the fervice contrary to the exprefs requeft of the 
mafter.to ftay. 

Grose J. In the cafe of Tke King v. Grantham there 
wqts an agreement by botli parties to diflblve the contrail 
before the end of the year : and the fame anfwer may be 
given to all the other cafes which have been held to be 
diflblutions of the contrail. . But here there is liothing 
like confe|^t on the part of the fervant. The mafter 
turned her out of doors againll her content, and ftie wiflied 
to come back and perform her fervice to tire end of the 
year *, but he would not permit her. Therefore though 
the fervice was not performed, yet Ihc tendered hcrfelf to 
perform it, which is equivalent to the performance of it 
in law : and the contr|£t could not be diiiblved by die 


i8io. 

The Kimg 

Thejk,nh4biunu 

of 

Hardhqsm 
with NiWTOtf. 


wrongful acl of the mafter in turning her away. 


Le Blanc J. The firft point which was fuggefted has 
been very properly abandoned now ; Tor there is no doubt 
that the death of the mafter after the pauper was hired 
for a year ; flie continuing to fcrve the widow and fon ou 
the farm *, was a continuation of tire fame fervice. Tiiea 
with refpe<fl to the other point, it is now too late to recur 
back to the ftricSl words of the a£l of parliament, upoa 
queftions of difponfation or diftblution of the contrail ; 
a Ion? current of cafes has eftabHftied the dift;m6lioii ; 

O • 

and where the diffolution of the contrail has not been 
aflented to by both parties, the Court has inquired iu^ 
the caufe pf tire mailer’s difmifTal of his fervant. Now 
here was a frivolous caufe afligned by the mafter, which 
would not warrant him in turning the fervant out of doors 
againll her confent 5 and fhe offered to ftay, but he re^ 
fufed to permit her, It was neceflary however that Ihe 

£ 4 (hould 
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againfi 

Thelaiiabitants 

of 

'HapphpiTm 

Nkwton. 


Ihould have her deaths and fomething to maintain her ; 
therefore her taking her cloaths and what money he was 
willing to pay her does not fliew her confent to abandon 
the contrad, which (he exprefsly offered to fulfil to the 
end of the year. Then after her departure, (lie did not 
hire herfelf into another fcrvice before the end of the 
year, as occurred in one («) of the cafes, which was held 
to be a diffolution of the contraft. Here tlien the pauper 
did every thing (he could to continue in the feuyice, from 
which (he was wrongfully difeharged : the ScfTions have 
decided that it was not a diffolution of the contraft ; and 
I cannot fay that they have decided wrongly. 

Bayley J. It would be much better if the Seffions 
would decide the faCi (^), whether of the diffolution of 
the contraft, or of the difpenfation of the fervicc, and 
abide by their decifion, without fending up a cafe with 
the evidence on which they formed their conclufion. In 
T^e King v. Grantham there was the confent of both par- 
ties at one time to put an end to the contradl, and the 
mailer wifhing the next day to retra£l his confent could 
not alter the cafe. But the quctlion here is, whether a 
wrongful aft of die mafter can diffolve the contraft with- 
out the confent of the fervant. It would operate very 
unjuftly if it could \ for then maflers would often be in- 
duced to difeharge their fervants on frivolous pretexts 
towards the end of tht year to prevent them from ‘acquir- 
ing fettlements. 

Order of Selfions confirmed. 


(«) Rrir V. tvgh, 7 

{b) In Rex V. Af. Feier)^ Mancrofty in Koriv\(hy S 7 V»‘»* t^ep. 477. tbe 
Court recommendtd to the SelTions to find the whcihtr the con- 
tr;:^ were riilfolyed by mutual confent, or the performance of t!:c fciviifc 
difpenfed with by the 
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Doe, on the feveral Demlfes of Marsack and 
Others, againjl Read. 

^ I^HIS was an ejectment for mefluages and lands In Tht pialntilf in 
the parlfh of Hindenwell in the county of Tork^ which 
was brought on the four feveral demifes of, i . C. Mar^ ma^*/rtter 
facky 2, R. Daviforiy J. C. Parkhurjl and wife, and 
4. oiWnBoyd; all of which were laid on the 8th of ftflionofpre- 

• I 1 r >-.1 f T ^ t 't mifes lield by 

April 1809. At the trial before Vkambre h at Tork the the defendiot 

following notice to quit was proved to have been ferved yenr to^yea^ 

on the defendant on the ill of 0 ^ 7 . 1808. ‘‘ I hereby 

give you notice to quit and deliver up to me or my fuc- 

ceflbr on the 6th of April next the poflcflion of all thofc received ^ent 

from the tenant 

feveral clofes, &c. (defcnbing the premifes m quellion,) which was 
of which I am the receiver duly appointed by the Court rcceiptTto be 
of Chancery, or at fuch time or times as your current 
year of occupancy may expire.” Dated ift of Ocloher 
1808, and figned R. DavifonJ* iThe appointment of . 

Davifon by the Court of Chancery in the fuit after men- ‘or a feveral 

demife It/cis 

tioned to the olHce of receiver for the eftates, of which a jo.nt tenan- 

the premifes were part, v^xxhzpoiverto let the eftates, was po(nig^1il**con- 

alfo proved to have been made on the 9th of April 1806. u na^irto'havc 

Alfo copies of a bill and anfwcr in Chancery. The * ^ 

plaintiffs in the bill, which was filed in June 1804, WTre at-count to 
* ^ ^ Uk' pla niift *» 

feveral creditors of the faid J* G. Parhhurjl and his wife : rtvovery in tt>it 

. ^ cafe, a » he had 

the defendants were the iaul C. Marjachy as a truftec of the whole utie 

oftates which had been allotted in Chancery to Mrs. ii*fccms that 
Pnrhhurjly as the widow of Sir G. Boyntony on behalf of *o 7 nTJd bVii^e 
the creditors of Mr. and Mrs. Parkhurjly himfeif beipe court of chan- 

^ ctry, vvjtli a gc- 

oue of thofc creditors; /. B, Smithy (fincedead, on whofe r>er.!i authority 

. . to he iht land* 

Dr.vijln w'as appointed receiver,) as receiver of the to unanu fiom 

year ro year, 

has aifo nuihoiity to dcteimlnc fuch tcnaircics hy •* regular notjjt to quit. 

rents 
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1 810. rents of the eftates appointed by the faid Marfach, ani 

' feveral other defendants. One obieib of the bill was to 

Leffcc of have an account of the rents and profits from Smith as 

1^1 A R S H 

and Others, well as from Marfack : and Smith having received the 

STn. rents of the premifes in queftion from the defendant, his 

atifwer, wherein he charged himfelf with the receipt of 
thofe rents, was produced to ftiew that the defendant by 
thofe payments acknowledged Marfach as his landlord. 
In that anfwer Smith ftated that he was appointed receiver 
by Marfacky with the confent of Parhhurj} and his wife, 
by deed dated 30th of March 1803, and had received the 
rents down to the pth of May 1805, when his anfwer 
was fworn. The anfwer alfo referred to a fchedule an- 
nexed, containing a recital of the cflates of Mrs. Park* 
occupied by the defend ant and others, as tenants from 
year to year, in which were entered acknowledgments of 
receipt of rent from the defendant by Smith half-yearly 
at May-day and Martinmas. There were alfo proved 
receipts of rent given by Davlfon^ after his appointment in 
Chancery as receiver, Jlating the rent to he due half-yearly 
at Lady*day and Michaelmas to C- Marfach^ J. G. Parls^ 
hufy% and Mary his nuife. And no other evidence of title 
in any of the leflbrs was given. 

On the part of the defendant it was objefled, ill, That 
Davifotiy as receiver with authority to Ict^ was not autho- 
rized to determine the tenancy from year to year by his 
notice to quit. Th€ learned Judge however inclined to 
think that he was fo authorized, adly, It was objefled 
that the evidence did not fupport any of tlie counts, which 
were all laid upon feparate demifes ; whereas all the re- 
ceipts given by Davifon^ the receiver, imported that Park^^ 
hurji and his wife vrere jointly interefted in the ellate 
with Marfach^ But the learned Judge thought that the 

fori^ 



IN THE^PimETH Year of GEORGE III. 

lOrm of thofe receipts, without any other evid^tice of a 
re-letting, was infufBcient to deftroy the effect of the 
payment of rent to Marfackh agent afting under his foie 
appointment ; and that the introdudlion of the names of 
Mr. and Mrs. Parkhurji probably arofe from the receiver’s 
ignorance of the Hate of the legal title, and from their 
being parties to the fuit in equity, and beneficial owners 
of the property fubje£t to the trufts. The plaintiff^ there- 
fore took a verdid at the trial : but leave was given to 
move the Court on both points, and to enter a nonfuit if 
cither of them were available. This motion was ac- 
cordingly made in the lafl term, and a rule nifi granted ; 
againft which 

Park and Holroyd now fhewed caufe. And, as to the 
firft objedion, they faid that it was in frequent pradice for 
receivers appointed by the Court of Chancery to deter- 
rfiine tenancies from year to year by notice to quit j and 
, that this had often been aded upon and recognized in 
adions at nifi prius : and they referred to JPilhitifon v. 
Colley (a)j where a notice to quit given by fuch a receiver 
was held fufficient to entitle the truftee of the legal eftate 
to maintain an adion of debt on the flat. 4 G. 2. c. 28. 
ajgainft a tenant w'ho held over. Upon this point the 
Court faid they had no doubt. To the ad objedion they 
anfwercd, that it fufficiently appeared upon tlic whole of 
the evidence that the legal title was in Marfaciy who was 
the truftce for the family. There was clear evidence of 
the defendant’s acknowledgment that he held under him, 
by the payments of rent to Smithy as receiver for Marfach: 
and the fubfequent receipts given to Davifon were not 
inconfiftpt with the others, as it appeared Aat Parkhurjl 


S9 

1810. 


Doc, 
Lejee of 

and Ocher^ 

Rcao. 


(n) ^69 7, 9 . 


and 
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and his wife had the beneficial intereft. But however 
this might be, there could be no objeftion to the pl.aintilTs 
recovery of the entire premifes in this ejedlmcnt *, for 
even if Marfack and Mr, and Mrs. Parhhurjl were to be 
confidered as joint tenants, each might recover their owa 
lhare ; and here was a demife from each, which would 
cover the whole intereft. And though joint tenants who 
are feifed per mic et per tout may join yet no doubt 
thicy may alfo fever ; and if one recovered his fhare irv 
ejeclment, he w'ould be tenant in common with the tc-j 
riant of the other two joint tenants,. 

C^?<:^^//Serjt. and Lauibe ; abandoning the firft cbjcttlon, 
after the intimation of the opinion of the Court againft it ; 
contended that the laft receipts of rent by the receiver, 
upon account of JMarfaci and of Mr. and Mrs. Farkhurji^ 
were as decifive, in the ab fence of all evidence of the legal 
title by the produclion of deeds, to fticw^ that the defend- 
ant at the time he received the notice to quit held under 
a joint demife from the two, as the prior receipts wouhl 
have proved a holding under Idarj'nk alone at tlie time 
they were given. Tlierc is no qlicllion here as to the 
legal title ; but the qm ftio.n arifes only upon the evidence 
of a contract, whereby it appears that two parties have 
jointly contraifted with the defendant to let the premifes 
to him 5 it cannot therefore be competent to cither of 
thofe perfons to determine the conti-tuft which is entire ; 
bu: if the plaintiff could recover tlie whole upon the fe- 
parate demifes of each, which can only be on the ground 
of each luving a diftindt title, and a feparate right to de- 
tenu' 1C the tenancy as- to his fliarc, it w'OuM entirely alter 

(<<1^ Thr cafe cf Roe v. c!ccidt.d a few days aj^o, aKte\ 351I 

adverted 10. . . ^ 


6 ^^ 

i8iq. 


Doe, 
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the 
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the nature of the contraft entered Into with them by the 
defendant. [The Court having called their attention to 
^hc demife by D^vifon^ the receiver, the common agent of 
all the parties interciled, and who, having a general au- 
thority to let by the Court of Chancery, muft be taken to 
have a power of determining the letting, as he muft de- 
termine for how long he will let ;] they expreffed a doubt 
whether by the pra(£l:lce of that Court the receiver had a 
power to determine a fubfiftlng leafe, witlmut the leave 
iind direflion of tlie Court : and faid that at all events 
Dav'rfon admitted by his receipts that lie deceived tKe 
rents on account of the two parties therein named, wdth 
whom the entire contraeft muft be taken to have been made. 


1 8^0, 


Dok, 

of 

and Otii|ri, 

agatn^ 


Lord Ellenborouci; C. J. faid that wjiatever difficulty 
there might have been In the way of the plaintiff’s recovery, 
on the ground of tlic entirety of contract, if there had not 
been a demlfo from each of the parties interefted ; yet here 
the plaintiff having by the fcvcral demifes of each the entire 
intereft in the whole fubjc£t matter, and the fcvcral letting 
to the plaintiff having fevered the joint tenancy •, there 
was therefore no incongruity in his recovering. 

Tlr Attevne^j^Ccfirraly as amicus curiie, faid that tire 
rule was formerly confldcred to be, though he had never 
heard any reafon affigned for it, that in laying' demifes in 
ej^ffment, tenants in common muft fcVer, joint tenants 
muft join, and parceners might either join or fever. But 
if joittt-tenants might fever, it feemed difficult to fay 
W^hy -tenants in common might not join, as each might 
{till be taken to have dcmlfed according to his legal 
intereft. 


Fir Qurmmy 


Rule difeharged. 
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Evl^rnee of re* 
potation of the 
cuflom of a 
manor, that, in 
default of fons, 
the e/defi daugb- 
ttfy and, in de- 
fault alfo of 
dauithters, the 
^d^l and 
In cafe of the 
dea«-h of all, t!ie 
defendant i of the 
eldcA daughier 
or fiftrr reflec- 
tively of the 
perfon la A Iciftd 
fhould take, js 
proper to he lift 
10 the juiy of 
the cxiAtnee of 
fucli a cuilom, 
as applied lo a 
great nejlezv 
(the grandfon 
of an eldeft fif- 
«cr) of the pci- 
foil lall fcifcd ; 
although the 
liiAaiiccb in 
^hlch it was 
proved to have 
been pur in ufe 
extended no 
itirthn than 
tlijfe ol eldiA 
daiiyi.ter and 
tideft liiler, 
and tbr jon of an 
cideA fiAer. 

The cxiAence 
of fUwh ex- 
tended cuAom 
in adjacent ma- 
nors feCiTlS to 
be no evidence 
of the cuAom ^ 
in the partitu- 
u manort 


Doe, on the joint and feveral Demifes of Allasom 
Foster and Wm. Ajllason Jamieson, a^ainji 
Sisson. 


^HIS Mras an ejedlment for a cuftomary tenement, 
holden of the manor of Cnfllerigg and Deriveni* 
•uxtter (di), and iituate in the parifh of Crojlhwcike in the 
county of Cumberland, The perfon laft feiied was Abra- 
ham Allafon^ wJio died without iffue, having had three 
fifters who died before him, leaving iffue ; and the quef- 
tion was, whether, upon his death, the tenement de- 
feended to the heirs of his three lifters, according to the 
courfe of defeent at common law ; or to the heir of the 
eldeft After only, by the cuftom of the manor. The 
eldeft After, Ann^ married William Z'lJJon^ and died, leav- 
ing iffue Thomas 5., who alfo died before Abraham Alla- 
fojiy leaving iffue IFm, Sijfon^ the defendant, who claimed 
tlie whole as cuftomary heir of the faid Abraham Allafon. 
The fecond After, Sarah, married J, Fojler, and died be- 
fore her brother, leaving iffue Allafon Fojler, one of the 
leAbrs of the plaintiff, and other younger children. The 
third After, Martha, married W, Jamiefon, and died be- 
fore her brother, leaving iffue Wm, Allafon Jamiefon^ the 
other leffor of the plaintiff. At the trial before Wood B. 
at Appltfby, tlie leftSrs of the plaintiff, who claimed two* 
thirds as heirs refpedbively of the two younger Afters of 
the perfon laft feifed, refted their cafe on the proof of the 
pedigree and the common law courfe of defeent. The. 
defendant inAfted upon a cuftom in favour of the defeent 


(f) The commiflioner* of Grttnzvicb Hofpital arc ihe lords of the 
manor. * 

S to 
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to the heir of the elded fifter, in exclufion of the others 5 
and fir ft propofed to prove that in other adjacent manors, 
*where thefe tenant right cuftomary eftates exifted, the 
courfe of defcent was to the eldeft fifter and her heirs 
exclufively. This evidence was objedled to on the part 
of the plaintiff 5 and the learned Judge, without deciding 
upon the admiflibility of it, required the defendant to enter 
into his evidence of the ciiftom as applicable to the par- 
ticular manor in v/!iich the tenement in queftion lay. 
The fteward of the manor accordingly produced the court 
books and rolls from the year 1739, proved one in- 
ftance in 1785 of the prefentment by the jury of C. A. 
having died felfed of fcveral mefluagcs, &c., and that 
Elizabeth A, his f{flcr ^vas helrcfs at la%Vy and ought to be 
inrolled and there was an affeffment of a fine upon 
her, and flie was inrolled tenant, and enjoyed the eft ate. 
It further appeared that llie had at the fame time feveral 
younger fifters living. There was another inftance of a 
prefentment in 1806 that J\L. died feifed of a cuftomary 
tenement ; and that his 7 iephi'w and heir at law J. IF. 
ought to be admitted tenant ; and he was accordingly en- 
rolled tenant : it being alfo proved that 2 \ L. had five 
fifters, the eldeji of wliom was the mother of J. W, and 
Other younger children; and the other fifters, who all died 
before T. -L., alfo left iffue. Another inftance vras of 
J, F. a cuftomary tenant, who died leaving twO daughters, 
Afirif who had married T, G., and Elizabeth who had 
married D, C* In 1793 the jury prelented that T. G. 
died feifed as mortgagee of feveral parcels of land, fkc., 
‘and that Ann G. is heir and ought to be admitted ; and 
Ann G. paid a fine for a defcent as mortgagee on the ' 
death of J. F. her father. It was alfo proved by an aged|^ 
witnefs, vrho had himfelf been poflefled of property in the 


manor 
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manor fmce 1774* that the reputation of the cuftom 
that in cafe of a perfon dying feifed, leaving only dangle- 
tersjthe eldeft daughter takes 5 leaving only fillers, the eldeft 
lifter takes ; and in cafe all are dead, the defcendants of the 
eldejl take. The fteward alfo, who had been in office 1 5 
years, fpoke to the reputation of the cuftom, that the 
eftate ^defeends to the eldeft fifter when a brother dies 
feifed, leaving more lifters than one. The learned judge 
being of opinion that thefe fa£ls were prima facie evidence 
of a cuftom in this particular manor to entitle die defend- 
ant to the whole, as heir of the eldeft lifter, would have 
left the cafe to the jury upon that evidence; but the 
plaintifPs counfel chofe to be nonfuited, intending to take 
the opinion of the Court, whether, as no inftance was in 
fail proved of a cuftomary defeent to a collateral repre- 
fentative, fo far removed as a great nephew from the per- 
fon laft feifed, but only of a defeent to a fifter’s fon, tire 
cuftom could be extended fo far by the general evidence 
given in this cafe. Accordingly, 

'Park in the laft term obtained a rule nifi for fetting 
afidc the nonfuit, which was now fupported by him aiid 
Littled/iie; and in fupport of their objeflion to the evi- 
dence they relied on the cafe of Defin d. Goodwin and 
others v. Spray {a)y where proof of cuftomary defeents to 
.eldeft daughters and cldeji fjlers^ in exclufion of younger 
daughters and fifters, was held not to extend to an eldijl 
tiecp T and yet it appeared in that cafe from an ancient 
cuftomary of the manor, found amongft the court rolls, 
and therefore ftronger than evidence of mere oral re- 
putation, that nulla tenementa manerii erunt partibllia 
♦ ncc inter hscredes mafculos nec famcllas.” But the 

Courts 
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Cour^ relying upon the doArine of Lord Coke, in Ratcl^ 
V. Chapman {a), that to prove a cuftom it muft be ihewn 
by precedents to have been put in ufe^ and that reputation 
only was not fufBcient ; held that where the cuftom was 
lilent^ or in other words was not proved by precife pre- 
cedent, the common law muft regulate the courfe of de^> 
fcent. In fupport of the fame do^irine, they alfo referred 
to X RoU, Ahr. 624. pL 2. and Godb^ i 66 . ; and argued, 
that the jus reprefentationis only applied to the right of 
fuccelEon dnd defcent at common law ; and unlefs the 
cuftomary heir is entitled to feiiin, the cuftom does not 
attach : for no right attached in the eldeft Cfter during 
the life of her brother. 

Topping and Holroyd^ on oppofing the rule, in anfwer to 
a queftion from the Court, waved any reliance upon the 
evidence of the cuftom of other manors offered at the 
trial ; which it feemed to be agreed now was not evidence 
for the prefent purpofe. (^) And as to the principal 
point, they denied any neceflity to ftieW a particular in- 
ftance of an immediate defcent to a great nephew of the 
perfon laft fcifedi The cuftomary right of defcent to an 
eldeft fifter was not difputed y and then the common law 
attached upon the cuftom to carry the efiatc, in cafe of 
her death, to her male heir, jure reprefentationis. ' The 
younger fifters, taking nothing by the cuftom, could not 
tranfmit any eftate to their defeendants. 

Lord ElIenborough C. J. The objeftion made is to 
the want of evidence of any inftance where the grandfon 
of an eldeft fifter of the perfon laft feifed has taken ixn*^ 

(tf) 4 Leon^ S4S. 

(i) Vide S. P. by Lord KtnyoH C. J. In Rpe v« Parktr^ 5 TtrmJUp* 30. 
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fSfb. 
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LeflVe of 
Fotr^ and 

jAMIIiON, 
^ agamfi 
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mediately by the cuftom : but there was evidence of repu* 
tatioH, as to the cuftom of the manor, that in cafe all the 
daughters or fifters of the perfon laft feifed were dead at 
the time of his death, the defcendants of the eldeft of 
thofe fliould take. And though this reputation in its 
generality went beyond the particular inftances proved 
in which the cuftom had been put in ufe, (which, however, 
was eftabliftied not only in the cafe of the eldeft fifter's 
taking, but alfo of the eldeft fiftev’s fon’s taking, upon the 
death of the tenant laft feifed;) yet how can we fay that 
it was not evidence to go to the jury (which is the quef- 
tion we are now to decide) of the larger cuftom, of 
which the particular inftances proved were only fo many 
branches derived from the fame root. We do not take 
upon us to decide that the exiftence of the reputation 
proved that the cuftom exifted in this extended degree ; 
we only fay that it was evidence to go to the jury. If the 
Judge had decided improperly, in ftating that he fhould 
leave that evidence to the jury, we would have taken care 
that the plaintiff fliould not be prejudiced by voluntarily 
fubmitting to a nonfuit in deference to that opinion ; but 
we fee no reafon to difapprove of it. If the leflbrs of the 
plaintiff have evidence to contradift the reputation, they 
are not concluded by this nonfuit. 

The other Judges accorded with this opinion *, and by 
« 

Le Blanc J- The queftion as to the cuftom fta^nds 
more favorably for the leffors. of the plaintiff upon the 
nonfuit, than if the queftion of faft had gone to the 
jury, and they had found, as they probably would have 
done, that the cuftom did exift to the extent contended 
for by the defendant : for then the exiftence of the cuf- 
tom 
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tom would have ftood upon the verdi<3: of a jury finding 
the faft. But it is ftill open to the leflbrs, if upon fur- 
ther fearch they fliould difcover any inftance in which the 
grandfon of an eldelt After did not take under fimilar 
circumftances, to bring the queftion forward again in 
another ejeftment. 

Rule difcharged. 
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Massey againjl Johnson. 




^HIS was an aftion of trefpafs and falfe imprifon- 

nient, which wag brought againlt a magiftrate of the no mrtance ex* 

. , tend to protfCt 

county of Chejlcry in confequence of a commitment by juflices of peace 

him of the plaintiff to the houfe of correftion, under a 0 " u'lr^officT” 

proceeding which was contended by the magiftrate to be 

a cotiviaion of the plaintiff as a vagrant. At the firft 

trial before the Chief Juftice of Chejltr, it was opened by unkis donc’on 

• the plaintiff's counfel, and propofed to be proved, that no .■■jnvichon made 
* , . . • 1 1 1 '’y of 

information had been taken by the defendant which could p ainitffs in 

. i V » .v. . .1, •oof' Jflions hj 
warrant any conviaion or commitment, out mat me ,i„„eofany 

magiftrate had proceeded ex mere motu ; and they began 

certain pio- 

ceedings allrued by the plaintiSF to h«ve been fet on foot againft him by the deiend.nt, a 
tullice of the peace, e* meiO motu. wiiliout any information laid on cam before him, 
ftliouRh falfely allegid to be on the information on oath of J- S.,) on wbicli the plaintifc 
ieaa taken and iniprifoned, were a cmwiSien within the meaning of the ifti fo that tlw 
niaimiff was thereby confined to feek ledrefs by an atlioh en tbt cajt framed at the aft 
direfts t the Coon would not inquire of on affidavit, but fent the cafe to a new trial to 
have the faft of fuch conviaion .deertained. And it appearing on a hcond trial, that an 
intormarion on the oath of T 0 . on a charge of vagrancy againft the plxmiff was laid te- 
foie the magiftrate on a certain day, when the plaint, ff was examined and heard upon that 
charge, and that the magiftrate thm made oot a warrant of cominit^nt uniil the next S.f- 

fKmt, in which warram it was wrongly ft.red that ‘h* m el?f 

T. S , (who negatived having made any fuch oath j) but which alii . ation 11 was h.id migl t 
he Miefted at furpiofage j and afterwards drew up a conviftioii oaied on He fame day, hut 
^ exhibited liU a month afterwards at the 'cffions : held that this was fuffio tnt evidence 
oTaconviaiooconhcfted with the imprifonmknt, liowerer irtoimally.fu n convict, on or 
warrant of commitment operating as a conviftitm were drawn up i and, theietore, mat 
atall events the siMgidf^te wis protefleH againft fhis aftion trefpafs. 

The ^giftreteU liable to anf^ m an action for fuch part of an imp. .'onment fuff|^red 
Mtifir his vvarrant at was within fix calendar months bsfote ifce aftion commenced againft turn. 


F a 


before 
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by proving the notice of the a£Iion, ferved above a month 
before the a^ion brought, directed to the defendant « o/ie 
of his majejlp jufices of the peace for the county of Chejlerr 
and flaring in fubftance that the defendant having on the 
27th of March 1808, as one of his mnjef/sjufices of the 
peace for that county, caufed the defendant to be apprc^ 
hended and unlanvftdiy cominiited to the houfe of corredion, 
and there imprifoned for 4 months tlicn next following, 
the plaintiff, according to the form of the ftatute, gave 
him notice that after the expiration of one calendar month 
he fliould fue out a writ of latitat againll the defendant 
in B, for the faid imprifonmeiit, and proceed againft 
him thereupon according to law, T.Tpon this it was im- 
mediately objeded for the defendant, that the cafe was 
within the late ad of the 43 Geo. 3. r. 141. and tliat the 
ad ion of trefpafs was not maintainable •, and thereupon, 
without entering further into the cafe, tlie plaintiff was 
nonfuited. 

That ftatute, reciting that juftices of the peace, who 
are authorized and required by divers ads to convid 
perfons of offences in a fummary way, fliould be rendered 
more fafe in the execution of their duty, eiiads, « that 
in all adions whatfoever brought againft any juftice of 
the peace on account of any conviction by him made by 
virtue of any ftatute, &c., or by reafon of any ad, matter 
or thing whatfoevei^ done or commanded to be done by 
fuch juftice for the levying pf any penalty, apprehending 
any party, or for carrying any fuch convidion into effed, 
in cafe fuch conviBion fhall h^ve been quajhed^ the plaintiff 
in fuch adion (befid^ the penalty, if levied, See.) fhall 
not be entitled to recover any more damages than 2d., nor 
any cofts, unlefs it fhall be exprefsly alleged in the de- 
claration in the adion in which the recovery fliall be had» 
and which fhall be in an aBion upon the cafe only, -riiat fuch 

ads 
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a£l$ were done malicioufly and without any reafonable 
and probable caufe.” 

Topping (with whom were Tates and Richard/on) moved 
in the lalt term to fet afidc the nonfuit (a), contending, 
upon the authority of Alorgan v. Hughes {h\ that trefpafs^ 
and not cafe^ was the proper remedy in tWs inftance : and 
that the a6t of parliament muft be confined to cafes where 
the magiflrate had a jurifdi^ion, and a conviftion had 
been n>ade, regular at leaft in the form and manner of 
prpceciding, and not where he had proceeded without any 
information on oath laid before him, and therefore 
without any femblance of authority. A rule nifi being 
granted, 


igtQ. 


Ma^-ev 

aganft 

JoHtliOlfi 


The Attorney^General and J. W'tUianis now (hewed caCile 
^gainft it, and relied upon the pofitive words of the fta*' 
tute, that a magiflrate (hould not be liable for any a<!fl, 
.matter, or thing done or commanded by him, for carrying 
any convi£lion into effefl, in cafe fuch convi£lion (hall 
have been quaflied, (which of courfe afTumes that it was 
illegal) except in an aSlion upon the cafe only; and evexr 
then the plaintiff (hall not be entitled to recover more 
than ad. damages (over and above the penalty, if levied,) 
Unlefs the declaration alleges that the a£l was done mali- 


(tf) At tbe hxtkt time 7opffng byway of objcAion, that the caufe 

gone down to trial at Cbtfitr by mittimtts, without an order for a f|>e. 
cUl jury i and after it was entered, application was made to the Court 
there, by the defendantj for a fpecial jury ; Whi^h the plaintiff d^pofed ; 
hut the Court at Cb^ffr granted it j faying that it was their pra^ice fo 
to do. Lt Blamt J.' alked how advantage could be taken of this upon 
fhf motion to fet afide the nonfuit then before the Court. And Lord*' 
EUenh9rougb C. J. afterwards Csid that the obje^on, if any, was cured by 
the plaintiff *s appearance. 
iTcrin Ar/. fta5. 

F 3 cioufly 
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cioufly atid without any reafonable and probable caufc. 

- If an adiion of trefpafs therefore may be brought, to which 

that injunftion does not apply, the magiftrate will be de- 
J 6 HN 50 K. q{ the benefit of the ftatute. It is only magiftrates 

vdio happen to have afted illegally who are liable to be 
fued with effeft at all, and the ftatute meant to proteft 
them againft damages in every cafe but where they had 
adled from malice and without probable caufe. 

The Cwrt having alked the Attorney-General, whether 
he meant to contend that the ftatute extended further 
than to protedi magiftrates in cafes where there had been 
a conviElion in form : and being anfwered in the negative ; 
after fome confultation 

Lord Ellenborough C. J. faid, that fuch being their 
confideration of the meaning of the ftatute, that it was 
confined to cafes where there had been a cdnvidlion by 
the magiftrate ; it feemed to them that the progrefs of the 
daufe had been ftopped too foon, before it had appeared 
whether there had been a convidlion or not ; and there- 
fore it was neceflary that the caufe fliould go to trial again 
in order to have that fadi afeertained. 

On this J. WHliams faid that they had now an affidavit 
of the fadi of a convidiion having been made by the ma- 
giftrate-, which nfight fave the expence of taking the 
caufe to trial again. But the Court faid that they could 
not take notice of that affidavit j for if they received it, 
they mull let in affidavits on the part of the plaintiff de- 
nying the convidlidn, and fo they Ihould have to try the 
fadl upon affidavits. And afterwards 


Lord 
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Lord Elienborough C. J. faid ; It appears to me that 
the true conilrudlion of the adl is^ to confine the pro* 
tedlion given by it to magiftrates to cafes where there has 
been in fa A a conviEHon : and if there were a convi£lion 
in fa£l in this cafe, it would anfwer no purpofe to tbo 
plaintiff to carry the caufe to trial again ; but as tluit 
matter was not afcertained at the former trials we muft 
fend it to another. 

All the other Judges concurred in this : and Lt Blanc J. 
added, that if the conftruclion of the a£t were otlierwife, 
it would go the length of faying that in no cafe would 
trefpafs lie againft a magiftrate for any a£l done by him 
in his official chara&er, whether there had been any con* 
vi£tton or not ; which could not have been the meaning 
of the legiflature. The^ Court however in making the 
rule abfolute faid, that they would open it again if any 
^hing occurred to themfelves before the end of the term; 
or upon the fuggeilion of the defendant's counfel, to 
render the conftruflion of the a£l more doubtful than it 
at prefent appeared to them. But a few days afterwards 
the Attorney-Genurali exprelfing his acquiefcence in die 
opinion before delivered by the Court, that the aft was 
tconfined to the cafe of convi£Itons, the rule ftood abf> 
lute as it had been before ordered. 

At the fecond trial it appeared that the plaintiff, who 
h:{d previoufly refided at Wilmjlwo in the panlh o£ 
BolUnfee in Chejhircy where he had property in houfes 
eftimated at 7 or 800/., had been iniprifoned under civB 
procefs from fome time in 1806 till the ayth of Feh. 
1808, when he was difchargefl : and that on the 15th of 
March he came to alTriend’s hoafe near and 

F 4 removed 
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HAtttr 

J0HW90K* 


removed from thence on the 21ft to another place in thtf 
neighbourhood. That during the greater part of the 
time the plaintiff was abfent &om home, he left his wife 
and children without any provifion, and the latter were 
maintained by the pariih of Bollenfee in their poor houfe. 
That Thomas Smithy an overfeer of the poor of Bollenfee^ 
had complained on this fubjedi both to the defendant ^ 
and to others, and the defendant had ordered the pariflj 
officers to relieve the plaintiff’s family ; but Smith him- 
felf cxprefsly negatived that any information or complaint 
upon oath was ever made by him to the defendant againft 
the plaintiff for any fuppofed aft of vagrancy. That on 
the a6th of March 1 808 the defendant delivered to the 
conftable of Stockport a warrant to apprehend the plain- 
tiff, dated the ipth of that month ; which reciting that 
Thomas Smithy prefent overfeer of the poor of Bollenfee^ 
&C., had made information and complaint upon oath before 
the defendant, one of his majefty’s juftices of the peace, 
&C., that t/. Majfeyy late of Bollenfee aforefaid, check 
manufafturer, had run away and left his wife and children 
chargeable («) to the ^townfhip of B. aforefaid ; com- 
manded the conflable forthwith to apprehend the plaintiff 
and bring him before the defendant, &c. to anfwer the 
faid information and complaint. Upon this warrant the 
plaintiff was apprehended on the next day, which being 
Sunday^ he was brought before the defendant on Monday 
the 28th, in the cuftody of Thomas Occlejlone^ conftable of 
Bollenfee^ when the plaintiff, on being examined, refufed 
to part with his property in order to provide for his fa- 
mily, or to give fecurity to the pariih j and having pre- 
vioufly declared his intention to go away, the defendant 

(tf) This it an aft of vagrascy by ftat. 17 C. t, e, 5, 

took 
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took the examination on the oath of Thenms Occkjlom then 
prefent, in which he depofed that the plaintiff had left 
WilmJloWi his place of refidence in Bollenf^e^ in OB. 1806, 
and that his family confiding of a wife and two children 
had been chargeable to the townlbip of B. fmee March 
1807. Whereupon the defendant on the fame 28th of 
March made out the following warrant of commitment 
of that date. County of Chejler . — ^To the keeper of th^ 

common gaol, &c. Receive into your cuftody the 
body of J. Majfey herewith fent you, brought before 
*5 me (the defendant) *t)ne of his majefty’s juftices, 

« by r. Occlejloney conftable of the townflup of BoUsnfef^ 
‘‘ &c., bBng charged on the oath gf Thomas Smith, over^ 
feer oAhe poor of the faid townfhip, &c. with running 
<c away and leaving his wife and two children, whereby 
they have been chargeable to the faid townftiip of 
fince the ift of March 1807; and him fafely keepin 
your cuftody until the next General Quarter Seflions, 
and until he lhall be difeharged by due courfe of 
law,” &c. The defendant afterwards at the next 
Quarter Seflions on the 26th of Aprif^yxt in die following 
convidiion. « County of Chefier^ to wit— Be it remem-i 
u bered, that John Majfey^ late of BolUnfee in the county 
of Chejler^ chapman, is this day convifted before me, 
<< one of his majefty’s juftices of the peace in and for the 
<< faid county, of being a rogue and vagabond \ /or that 
he the faid J. M- between the ift of Jan. 1808 and 
<< tfie ift of Feb* 1808 did run away and leave his wife 
« and family chargeable to the townfliip of B* aforefaid.** 
(Dated 28th of March 1808, and ftgned and fealed by 
the defendant.) This Convidtion was proved and relied 
upon at the trial by the defendant a$ an' anfwer to the 

a^ion \ 
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aftion (a ) ; the reft of the evidence having been adduced 
by the plaintiff, or obtained on crofs examination of his 
witneffes. And in or^er to fhew that the adion was 
brought in time, the plaintiff further proved the notice of 
ad ion before ftated (^), and the latitat iffued in this fuit 
indorfed with the name of the agent of the plaintiff's 
attorney, and with the date of the 8th Oil. 1808, when 
it was fued out. 


Two objedions were taken on the part of the defendant 
to the adion: ift. That it was%rought too late •, the 
writ having been fued out on the 8th of more than 
fix months after the caufe of adion (r ), which accrued on 
the 28th of March, adly, That the convidion® while it 
remained in force, conclufively proteded the defendant 
from being queftioned in this form ; according to the 
cafe of Strickland v. W ard (rf). But in order to fave fur^* 

thcr 

(-a) At the Quarter Seffions, litld at Cbefter on the 26th oi April 1S08, 
the plaintiff’, by an order of that Court, reciting his commitment by the 
defendant for the caufe #ated in the warrant of commitment, was re. 
manded to the fame cudody until the next Seffions, or until he fhould 
be other wife difeharged by due courfe of law. 

(h) Ante, 68. (e) f^iJe ftat. %\G. 2. c. 44 /. 8. 

{d) IVinchtfitr Summer AHizes 1767, coram Tatei J., cited in Lo^eelace 
V. Curry y ^ Term Rep. 633, 4. Vide Hill v. Batman and Another , | Stra. 
710. where in an a^ion of trerpafsand faife imprifonment againff a juf- 
ticc of peace and a conftable, the cafe was, that tlie magiftratc had con- 
viaed the plaintiff for deffroying game 5 (the Rat. 5 Ann. e. 14./. 4. givinjj 
a penalty for this offci^ce to be levied by diftrefs, and only enabling the 
magiftratc to commit the offender to the houfc of correaion for noant of 
fucb diflrefi;) and though it was proved thift the plaintiff had effeas whioli 
might have been diftrairted fufficient to anfwer the penalty, yet the de- 
fendant fent him immediately to Bridewell^ without endeavburing to levy 
thb penalty— Ld. C. J. Raymond held that the aaion lay aMinft the juf- 
tice. And, as the report ftates, it was agreed that juftices of peace, in 
fuch cafes, were obliged to (hew the regularity of their conviaioni ; and 
that the infmuations, Slfr. Idd before them, upon Which their com^aions 
were grounded, em^ be produced and proved in court. This opinion muft 

have 
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ther expence to the parties the whole cafe was left to the x 8 lo^ 
jury, in order to aflefs the damages, in cafe the plaintiff 
fhould ultimately be confidered as entitled to recover ; 
referving the queftion of law for the confideration of this 
Court. The jury accordingly found a verdi£t for the 
plaintiff for 20/. damages : and leave was referved to the 
defendant to move to fet afide tliat verdi£^, and enter a 
nonfuit, if the Court were of opinion that either of the 
objediions to the a£fion was well founded. A rule nili mdnejday^ 
was accordingly obtained for that purpofe in the laff 
term, which now camf^n to be argued. 

Upon the firft point it was obferved by Le Blanc J. that 
the plaiAiff was eftopped by the lapfe of more than £x 
months before the adlion brought from infilling upon the 

have been given upon the fuppohtlon that it was neceffary to ftiew TucU 
ini'ormarion laid before the magiflrste in order to give him jurifdidion, in 
the particular cafe, for the purpofe of proceOing himfelf : for with refpe^ 
to tile conRable who had executed the warrant of commitment, it was 
clearly agi-eed that the warranc^as a fufiicient juftification) it being a i!nat« 

* ter wici)in the general jurifdiQion of the juflicc. But in the cafe of Struk* 
land y.Wardy it does not appear that Mr. Juftice Tatts required any other 
evidence to be produced in juRihcation of the nnagiftratc than the con- 
vidiion itfeK, and the warrant of commitment granted thereupon; on 
which, fays Mr. Juftice Titiiei, in his own MS. 1 gave my opinion 
that thiv conviAton could not be controverted in evidence; thi!t the 
juAtce, halving a tomj>4tcnt jurifdiCihn oj' tbt bU judgment wlTcon" 

clufive till revtrfed or quafhed ; and that it could not be fet aflde at nlli 
prius.*' The jurifdi^ion of the magiArate being granted, the conclu* 
fivenefs of the conviOion in a collateral proceeding, that is, the pro- 
priety of the concluflon drawn by him from the whole fhatter before 
him, feems clear upon principie and all the authorities : the only quef^ 
tiolit upon thefe cafes vrould be. Whether, as againft the magi Arate liim- 
lelf, the convidlion alone would be conclufive evidence of his jurifdidtion in 
the part tcttlar cafe ; or, if not conclofive, at kaft prcflimptive evidence of 
it ; or, whether it were nccellary for him to Ihew the information on 
oath laid before him ; or competent for the plaintiff in the adlion to ne- 
SMiee by «vi4eiice the fad of any ftich hifonnatioo, at fticed by the na* 
sUkate in his convidlion, having been laid before lum, in order to fliew 
that he had no jurlfdiAion in the particular cafe. %*’ide Creppt v. Durdon, 

Cmf^ B40. v. CUU I Vid y* IHa/hj 394* 

illegality 
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illegality of the caption under the warrant of apprehenfion^ 
grounded as the pJaintifF's counfcl infifted upon a fsdfo 
ajlegatipn that Thomas Bmiths the oveVfeer of the poor of 
BoUenfee^ had made information and complaint upon oath 
before the defendant that the plaintiff had committed aa 
a£l of vagrancy. But it being obferved by the plains 
ttff^s counfel, that the plaintiff continued in gaol under 
the defendant’s commitment of the aBth oi March down 
to the 26th of April (after which his further imprifonr 
ment was under the order of the Quarter Seffions), which 
was within the fix months before^^c fuing out of the 
writ on the 8th of Ocf.^ this obje£lion finally took ano- 
ther fliape ; upon which the queftion was, Whether the 
hnprifonment under the commitment of the 28th of 
March could be covered by the convidfion, which was 
not exhibited and, for aught that appeared, was not drawn 
up and executed by the defendant till the 26th of April $ 
and there being no proof of any minutes of a conviction 
made on the 28th of March^ which was contended to be 
neceffary to warrant the antedating of a more formal con- 
viClion. But the Court had no doubt, that fuppofing the 
ipagiftrate to haye had jurifdidion to conviCl, and that 
upon information laid before him upon oath he had in fafk 
conviCled the plaintiff pn the 28th of March^ it was com» 
petent to him to draw up fhe conviClion at a future time 
in regvdar form, and to proteft himfelf by it* here, 
they obferved, that* the conviC^iqn purported on the face 
of it to have been made on the 28th of March : and thi^e 
was no evidence to Ihew that it was in faCf made at any 
other time. But the difficulty felt by the Court, as ei^- 
prefTed by the Lord Chief Juftice, was diis } fuppofiug 
the convi£f ion drawn up in this general form to be fufficient 
foQc this purpofe, (which was denied by the plaintifip'a epun- 

fel^ 
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irl ; and admitted by the defendant’s counfel to be inform^ 1 8 16. 

ally drawn up,) how the imprifonment under the warrant — — 

of commitment could be connedled with itj there being no 
internal reference to conned^ the two papers: and then the Jo"***®*- 
warrant of commitment exprefllng upon the face of it to 
have been made upon the information on oath of Thomat 
Smith ; an allegation which was {hewn by evidence to bo 
faHe ; it was difficult to refer that to a legal and valid 
convidlion, which muft be prefumed to have proceeded 
upon a true fad. 


Topping^ Yaiesy and Richardfon for the plaintiff 
adopted this fuggeftion, and further contended, that 
whether the record of convidion, on which the de- 
fendant refted his j unification at the trial, were or 
were not conneded with the warrant of commitment, 
the defence equally failed. If not conneded, the con- 
vidion appeared to have been made without any in- 
formation on oath, or any hearing of the party accufed, 
and was therefore illegal and void both in form and fub- 
ftance. For though a magiftrate may proceed in fuch 
cafes upon his own view •, yet if he allege his convidion 
to be founded upon the information of another, and fuch 
allegation be proved to be falfe, the foundation fails. And 
a magiftrate cannot proted himfelf againft an adion for 
falfe imprifonment by drawing up a paper in the name of 
a convidion without any fads to warrant it. But if the 
inftruments were conneded, then the convidion partook 
theoriginal vice of the commitment, which was founded 
upon the allegation of a falfe fad. Confidering them as 
unconneded, there was no convidion either in fad or in 
law to juftify the imprifonment. The warrant of com- 
9iitmeat was not of itfelf a coandion i it did not profefs 

to 
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l8io. to be fo ; and in Rex v. Rhodes (a), confirmed in Rex v. 

^ Cooper {h)y fuch a warrant was held to be illegal for want 

of a previous conviftion. The warrant of commitment 

JOMMSOlf. . 

ought> as it was there faid, to include a conviftion. The 
magiftrate ought to have ftated that there was an infor- 
mation on oath laid before him of luch and fuch facts 
(amounting to an aft of vagrancy); and that after hearing 
the evidence before the accufed, and his defence, if any, 
he had found him guilty of the ©{Fence ; and then he 
(hould proceed to his commitment. They further coii- 
tended that the flat. 43 Geo. 2* <^.141* only extended to cafe^* 
where there had been a conviftion, and that convidlion 
had been quajhed; for the legiflature confidered, that while 
»the conviftion remained in force, the magiftrate having 
jurifdiftion to convift in the particular inftance would be 
protefted by it in any collateral proceeding, as before the 
ftatute *, and therefore only needed the proteftion of the 
ftatute where the conviftion had been quaftied, as it might 
be, for any irregularity in the form of the proceeding. 
It was therefore ftill competent for the plaintiff in this 
c;ife to bring his aftion of trefpafs, the conviftion not 
having been quaftied, though infufficient to proteft the 
defendant, by reafon of the fallity of the allegation, as to 
the information on oath of T. 5 ., which was the founda- 
tion of the defendant’s jurifdiftion in the particular cafe. 
And they alfo fuggefled tnat the aft was confined to cafes 
where a defendant Tias been convifted in a penalty 5 . for 

(a) ^Term Rep 2zo. In HU. 37 Ge 9 . 3. this Court quafhed a (imilar 
inUiumcot, draw^ up in Che fame words as the warrmt of commitment 
in Rex V. Rhodes, which was intended to have cffeA as a conviction and 
conimltment in executioDt and ordered the party, Richard Devettux 
Combe, who waa brought up on habeas corpus, to be tUfehargod. 

(^) 6 Term Rep. ^09. 


3 


it 
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it fays that the plaintiff in the adifion, heftdes the amount 
of the penalty levied, in cafe any levy thereof lhall have 
been made, (hall not be entitled to recover more than 2 d> 
damages, &c. 

In anfwer, however, to this part of the argument, it 
was faid, e contra, that the a6t was plainly not confined 
only to cafes where penalties were or might be levied, 
but that it extended to every cafe, whether a penalty 
were leviable or not ; providing only for the recovery of 
the penalty, if levied, in addition to die damages, where 
the conviflion has been quaflied. And of this opinion 
were the wdiole Court. 

The Attovney-Gcncraly CroJJ'e^^ and J. IVtUiamSy in fup- 
port of the rule, obferved with refpeff to the argument, 
that the flat. 43 3. applied only to cafes where the 

convidlion had been quaJJied \ that the legiflature could 
never have intended to proteft magiftrates after their con- 
viftions had been adjudged to be bad, ‘and were quaflied, 
and yet to leave them unprotected while their convidtions 
were ftill nominally in force, however vicious ia the 
form of them. It certainly w'as their intention to protect 
the magiftrates by this flatute in every cafe where the 
conviction itfelf did not proteCl them. They then con- 
tended upon the principal queftion, that it was fufficient 
if the magiftratCj on hearing die information or com- 
plaint, upon oath, and the defence of the party acculed, 
came to^the conclufion diat he was guilty ; for that was 
a convi£tion ; and it was competent to him to draw up 
fuch convi£tlon in formal language at any tinv: after- 
wards; and diis, whether he had made minutes of the 
proceeding at the time or not, however proper it might 
be, for the Xake of certainty, to make fucli minutes. 

Then 
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Then taking the whole of the faGs together as proved irt 
evidence, it appeared that the plaintiff had been legally 
convi£bcd, although fuch conviftion had not been drawn 
up and committed to \irriting in proper form. There was 
a regular information on oath^ laid before him on the 
28th of March by T. Oedejione^ of Bdlenfee^ charging the 
plaintiff with having deferted his family for fome time 
previous, and that they had been chargeable to the town- 
fliip : and the plaintiff liimfclf, when queftioned, refufed 
to provide for them or to give fecurity to the townfliip, 
though he had property there fulEcient for the purpofe. 
The defendant mull then have come to the conclufion 
that he was guilty ; for the warrant of commitment dealt 
with the plaintiff as a perfon who ftood convifted. This 
is the effed: and fubftance of it \ though not corredly 
exprefled in the warrant ; for it ftates the evidence of the 
ad of vagrancy to be the vagrancy, when the magiftrate 
ought regularly to have convided the plaintiff of being 
a vagrant upon that evidence dated, and upon the refult 
of the hearing of the whole matter of the charge and 
defence ; and there is alfo a palpable midake in dating 
the charge upon oath to have been made by T. Smithy 
indead of T. Occlejione^ by whom it was in fad made. 
Then the convidion afterwards drawn up, with which 
the commitment is conneded by the wdiole fcope of the 
evidence,^ exprefsly dates tlie plaintiff to have been, on 
the, fame 28th of convided before the defendant 

of being a rogue and vagabond, upon the fad of deferr- 
ing hi? family and leaving them chargeable to the town- 
fliip. But however irregularly the convidion or the war* 
rant of i^ommitment may be drawn up, it is not lefs a 
convidioW in fadj and does not the lefs bring the con*- 
^ding mijgidrate wiAin the protedion of the datute. 

^ SuppofSfr 
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Suppofe an a£kion oh ihc cafe had been brought, and l8io. 
ihefe fa£ls had been proved, it could not have been ob- Noisier 

jefted by the defendant to fuch an a£tion, that the c6n- 
Vittion was irregular, or that the warrant of commitment 
was not iflued for the purpofe of carrying that convi£tion 
into execution ; and therefore that the action ought to 
have been trefpafs. When the fafts of a conviction and 
of the wanant of commitment were given in evidence, it 
Vvas competent to the pb.intifF to contradid the fa£t,ftated 
in the warrant, of the information not having been given 
on oath by 71 SmM. But though the conviftion and 
the warrant of commitment were not conne£ted by the 
evidence, it would be fufficient for the purpofe of defence 
Ugainft this action, to fliew that the warrant of commit- 
ment was itfelf a conviftion, though an irregular one, to 
entitle the defendant to tlie proteftion of the aft. The 
magiftrate heard the plaintiff upon a charge of vagrancy ; 
and muft either acquit or convift hii?i : then, if he fend 
.him to gaol to be there kept till the next feffions -, as a 
commitment under tlic vagrant aft to the next feffions is 
a commitment in execution ; this of itfelf operates as a 
conviftion, however informally it may be drawn up. The 
commitment ftates the fame fafts us the conviftion. 

Lord Ellenbckough C. J. I will aflume for this pur- 
pofo that there ought to be a regular grounS-work for 
the conviftion of the plaintiff on the 28th of March; but 
there was in faft a regular information on oath laid be- 
fore the magi Urate, and a hearing of the plaintiff upon 
the charge. Then the magiftrate being warranted in 
taking cognizance of the charge, and in cbmmitting the 
party, if in faft he did convift him of that charge ; after 
a conviftion in faft the magiftrate was authorized to 
Vot.. XII. G commit 
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commit the plaintiff ; and the conviftion might be drawn 
up in form at a future time. Then having in fa£t con- 
vifted, and being warranted to commit, the plaintiff, 
though the defendant has mifrecited in the warrant of 
commitment that he adfed upon the information on oath 
of Thomas Smithy when in truth it was upon the informa- 
tion of another perfon ; yet that may be rejefted as fur- 
pi ufige, and the reft of the contmitment will ftand good. 
This recital of a falfe fa£l: in the warrant of commit- 
ment is the only thing which has kept my mind in fuf- 
penfe, on account of the difficulty of connefting the im- 
prifonmont under it witli the conviftion : but by rejeft- 
ing from the warrant of commitment the words as to the 
perfon by whom the information was made, the warrant 
will ftand good for this purpofe : and then the convic- 
tion, which may be drawn up at any time afterwards, if 
in faft the party were conviifted, and which was after- 
wards exhibited, fliews that the plaintiff w^as convifted 
of the offence for which he was committed. This is 
fufhcierit at all events to protefl: the magiftrate in this 
aftion. 

The other Judges expreffed themfcives fatisfied on this 
ground. And Le Blanc J. added, That the objeftion 
would liave affumed a very different fliape, if there had 
been no information on oath of any perfon whereon 
to found the convidlion; the information on oath of 
r. Smithy on which the conviftion profeffed to^ be 
founded, having been negatived by the evidence: but 
there was in faQ an information on oath laid before the 
magiftrate by T. Occhjloney which at all events authorized 
the proceedings. 


5 


Rule abfolute. 
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Fell, Clerk, againfi Wilson. 


ThurJ^ayf 
Feb. irt. 


plaintifF, as vicar of the parifli of Jf^arccp In 
Wejimoreland^ brought debt upon the flat. 2 & 3 
Ed, 6 , c. 13. agalnfl: the defendant for not fetting out 
the tithes of potatoes and other vegetables. At the 
trial before Chamhre J. at Appleby much evidence was 
given on the part of the vicar, which fatisfaftorily efta- 
blifhed his right to the tithes in kind of the articles in 
queftion, and negatived the exiftence of any modus ; ex- 
pe£l:ing, as it feemed, that defence to be fet up by the 
defendant. But it appeared that tlie tithes of tlie de- 
fendant’s eftate had been always or generally retained by 
the occupiers under agreements and compofitioiis from 
time to time made with the vicar for different periods, 
varying in the fums j and for feme time back 40/. a year 
had been received by the vicar of the defendant. And 
no notice to determine the compofition, analogous to a 
notice to quit, having been proved ; it was objedfed that 
the compofition continued in force, and therefore that this 
aftion was not maintainable : but the learned Judge, con- 
Cderihg the contention between the parties to be, wh-Lticr 
there exilled a modus or not ; and confidcring the de- 
fendant as thereby denying the compofition, and any title 
in the plaintiiF to take tltlie in kind ; and tlijnklng the 
cafe analogous to that of a tenant from year to year dif- 
claiming to hold of his landlord \ overruled tlie objection, 
but faved the point ; and the plaintiff took a verdift for 
tj*. as the fingic value. 

the compofition, analogous to a notice to quit land, hy putting the vicar to 
his nglit to tiihfe 111 kmd. 


Where a com- 
pofition for 
tit ics had been 
long paid by the 
farmtr, and 
two ye.irs be- 
fore the aftion 
of dtSt brought 
on the fiat. 

2 3 Ed. fi. 

f 13 iornot 
fctring out the 
tithes, the vicar, 
in a converfa- 
tion with the 
farmer, h.id de- 
tithes 

11. ana/, on 
which the other 
tendered him 
4Qf. (tiie annual 
coiTipo'.iticn,) 
wh-'.h the vicai 
ret'jfwcl to, t:.ke, 
bill aingnedno 
rcafon for his 
ret 11 fa! ; this 
was Jicld to be 
no evicknee of 
a notice to de- 
termine the 
compofition, 
wli.ch notice 
ou J.t to be 
unequivocal; 
arud iield alfo 
ih.u the farmer, 
not iiaving de- 
nied tlie vicar’a 
r.glit to tithe 
in kind belore 
the aifiion 
brought, was 
not precluded 
from inking the 
objtf^ion to the 
aefmn'at the 
fial,loi want of 
piopcr notice 
to deiermine 
the llnct pi oof of 


Rtiine 
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Raine moved in the lafl term to,fet afide the verdicfj 
and enter a nonfuit, upon tlie authority of the cafe of 
Hewitt and others v. Adams ^ in the Houfe of Lords, irf 
1782 {a)j where it was decided by the unanimous advice 
of all the Judges, recognized in IVyburd \.Tuck{h)i and 
Btjhop V. Chichejler (r), that the like notice was required 
to determine a compofitidn for tithes as to quit land 
tenanted from year to year# 

Le Blanc J. afkcd W'hether the defendant had denied 
the vicar^s right to the tithes before the adlion brought5 
or only in Court, by putting him upon the proof of his 
title ; for that, he thought, made all the difference. And 
being anfwered that the defendant had not denied before 
the a£lion the compofition payable to the vicar, which the 
latter had before received ; the Court granted a rule nifi. 

{a) Adams i the leflee of the tithes, claiming ander Dr. Waller^ the 
vicar of Kfnfington^ filed lus bill againft Hevntt and Others, nerrferymen 
in that parifh, who had before made a compofition withf Dr. WalU^^x fo 
much an acre for their nurfery grounds ; ftacing that he had ferved them 
with notices to determlrfe their compofitions, and requiring them to fet 
ovit their tithes, which they had neglcdled to do', and praying an ac- 
xiount for the value of all the tithes fince the termination of the compo* 
fitions. To which th^defendants below put in their anfwers, inliAing, 

3 ft. That the compofition was to enure during t^e Incumbency of Dr. 
Waller : ad, That if determinable, it was not properly determined by the 
notices that had been given : 3dly, That hothoufe and greenhoure plants, 
exotics, &c. were not tithcabre. The Court of Exchequer having decreedr 
an account to be taken ogarnft the nurferymen, they appealed to the 
HouTe of Lords; and that Houfe,’ after hearing counferupon the follow- 
ing preliminary point, ^ Whether the notice given were fufficienc no- 
tice to determine a compofition for .tithes; put this queftion to the 
Judges ; “ Whether the notice given on the 8th of Sept, were a fuffiOient 
notice to determine a compofition for tithes from year to year; fuclr 
years commencing on the 29th of Stpt, On the 19th April iSdls 
Mr. Juftice Gould defivtred the unanimous opinion of the Judges prefent 
upon the faid queffion, that fuch notice was not fufficient. Whereupon 
the judgment complained of (fo far as it related to ihe caufe abovenien- 
tioned) was reveifed. Appeal l^apers in Dorn. Proc. with MS, Judgments. 
And vide 7 Bro* Caf, in Pari. 64* (edited and continued by Tmlins) S.^. 
and ulfo 3 Civlll, Tithe Caj. 1204. S. C. and 4 Gwill. 1323. 

U) I ,»•/. Bull, 45S. (0 2 Ac. Ch. Rip, I Si, 3. 

Ai»f 


1810. 


Ft LI., Clerk, 
agatnft 
WlLt^N. 
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^nd now upon reading the report of the evidence given 
at the trial to the purport before ftated, it appeared that 
the learned Judge before whom the caufe was tried, 
upon further confideratlon of the evidence, and of the 
courfe whicli the trial took, was induced to think that 
the refiftance by the defendant to the plaintiff’s title at 
tlie trial lay principally in his putting the plaintiff to the 
proof of it, and not in producing evidence againft it, or 
crofs-examining to that point, except that one of the 
witnefles was afked whether he had ever known the /icar 
colle£l: tithe in kind of the articles in queftion ; and that 
another witnefs faid that he faw the defendant offer 40X. 
which he called a modus, or fomething of that fort; not 
fpeaking with any certainty to the defendant having in- 
fifted upon it as a modus. And as there was no evi- 
dence to prove that the modus was ac^iually infifted upon 
before the aftion ; and this was a penal aftion ; it now 
feemed to the learned Judge that no* denial of the plain- 
stiff’s title at the trial could alfeft the defence upon the 
want of notice, fiuce the penalty could only be incurred 
at the time when tlie titheablc fubje6Is were removed, at 
w’^hich time the compofition was in force, and the defend-* 
ant had a right to do the a^l. Notwithftanding this report, 
however, the plaintiff’s counfel flill infilled that, though 
there was no evidence given at the trial of a formal no- 
tice from the plaintiff to the defendant to determine the, 
compofition ; yet that it was to be colkftcd from other 
fafts proved at the trial, that the defendant had notice of 
the determination of the compofition long before 1808 ; 
for not fetting out the tithe of which year this aftion was 
brought. It was therefore referred back to the learned 
Judge to report the evidence in pleno, which had not been 
at firft c.Qnfidered to be neceflary* for the purpofe o£ 
railing tlie objedlion on which the rule had been movedt^ 

G 3 for. 


1810. 


Fil*, Clerk, 
agmffi 
WilSOK. 
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for. And now, upon reading the further report, it ap- 
peared that there had been a demand by the plaintiff of 
his tithe vicarial from the defendant in 1 806, when the 
defendant tendered 40/., which the plaintiff refufed to 
take j and it was upon this occafion that the witnefs faid 
the defendant called it a modus, or fomething of that fort- 
That the plaintiff afterwards went again to demand tithe 
in kind of the defendant in 1807, when only the defend- 
ant’s wife was at home ; but in fa<i no compofition had 
been received for the laft two years antecedent to bring- 
ing this adfion. 

Parh, Topping, and Holroyd, in (hewing caufe againft 
the rule, infilled upon the fa£ls laft reported, as evidence 
that the vicar had determined the compofition by a regular 
notice, (and a parol notice is at any rate fufficient,) fup- 
pofing a fix months notice to be neceflary in order to 
determine a compofition : but they intimated doubts whe- 
ther that were the point in judgment in the cafe of 
Hezvitt v. Adams in the Houfe of Lords. The queftion 
there put was, whether the particular notice given on the 
8th of Sepumber to determine a compofition for tithes 
ending on the 28th of the fame month were good ; which 
the Judges held to be infufficient. 

Lord Ellenborough C. J. Both law and convenience 
require that fame notice at lead fliould be given to deter- 
mine a compofition of tithe and if fome notice be to be 
given (which is not denied) it ought to be an unequivocal 
notice, that the party may know upon what he is to de- 
pend. But the queftion here is, whether any notice at 
all has been given? Now I cannot colledl that, from the 
mere refufal to take the 40/. tendered by the defendant. 
Where there has been an habitual money payment, the 

merct 
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mere demand of tithe by the vicar might mean of that 
which had been ufed for a ferles of years to be accepted 
by him for tithe. He ought to have explained hlmfelf 
further if he meant to put an end to the compofition. 
If he had demanded his tithe in hindy that would have 
been unequivocal. Then, when the plaintiff ref ufed the 
40/. tendered by the defendant, that might have been 
becaufe there was more than one year due, or becaufe they 
might have entered into another compofition. The plaintiff 
fhould have explained what he meant; whether he meant to 
refufe to accept any compofition at all ; for it lay upon 
him to prove that the former compofition was put an end 
to : and if a party will reft on a verbal cxpsefllon of his 
meaning, when it is certainly more convenient that it 
(hould be reduced to writing, at leaft the verbal notice 
fliould be unequivocal, and not reft upon a ponverfation 
which will bear diflercnt meanings, 

Grose J. faid it v/ouhl be very inconvenient if fuch 
Joofe evidence w’erc admitted to deternnne a compofition 
of fo long ftanding. 

Le Bi w\NC J. It is clear from the opinion delivered 
by the Judges in the cafe referred to in the Houfe of 
Lords, of Hcwifi and ethers v. AdamSy that they thought 
forae notice was neceffary to determine a com'pofition for 
ti^lre. The queftion put to them did not require their 
opinion as to the length of time of the notice; and there-r 
fore the anfwer given by them fatisfied the queftion put 
to them, that the pafticular notice which had been given 
was not fufliclent. But Mr, Juftice Btdlery w ho was ono 
of the* Judges concurring in that anfwer, ftated after-- 
wards, in the cafe whigJi has been mentioned of Wyhurd 
V. the grounds on which the Judges proceeded who 
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had concurred in that opinion. Now here the evidence 
i? that in iSo 6 the plaintifF demanded of the defendant 
in pcrfon his tithes vicarial : that we muft underiland as 
a demand of the amount 5 and at the fame time 40/. was 
tendered by the defendant ; which was refufed to be ac- 
cepted by the plaintifF, but on what account was not ex- 
plained by him. Then again, in 1807 there was another 
converfation, but nothing was faid of taking tithes in 
kind. Can that then be confidered as a notice to ,quit 
given at that time ? If fo, it muft have operated on both 
parties. But if the vicar in the next year had demanded 
the compofition, and the farmer had infifted ^hat he hail 
determined the compofition the year -before, and that he 
would only give him his tithes in kind •, it would have 
been no anfwer for the farmer to have faid, that becaufe 
the vicar had refufed to receive the compofition the pre-^ 
ceding year, that operated as a notice to determine it. 
Therefore by analogy to other cafes of notice to quit, we 
cannot conflrue a mere general demand of tithe, and a 
refufal to take the fum tendered, which had been before 
received by the vicar, tQ be a determination of a fubfifi:- 
ing compofition. 


Bayley J. There i$ no evidence that the compofition 
was determined. The plaintiff dernanded of the defend- 
ant his vicarial tithes : that rather feemed to be a demand 
of fomething immeAicftey and looked more to a monej 
payment than to tithes in kind : and there was no de-^ 
mand of tithe in kind in future. Then the evidence is 
that the defendant offered hinr^ 40/., fhewing that in hi& 
(the defendant’s) underftanding it was a donand of 
money, and that 40/. was all that due. The vicar^^ 
however, refufed it ; but that might be becaufe he thought 
that more than one year’s compofition was due. He leaves, 
S this 
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tJiJs unexplained : and I do not think that it can be in- 
ferred from thence, that it was a notice from the vicar 
that in future he ihould take his tithe in kind. 1 have 
faid thus much, not as fuppofing that I have added any 
thing to the reafons afligned by the reft of the Court for 
their opinion, but left it fliould be imagined that I do not 
fully accord with my Lord and my Brothers in what 
they have faid. But I would wifli it to be underftood, 
that when I accede to the judgment of the Court, with- 
out afligning my own reafons, it is becaufe I fully 
xjgree in-tliofe which have been before afligned by my 

Jlule abfolute. 
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^HE plaintiff brought his aftion on the cafe in the 

Court of Common Pleas againft the defendant Roberts^ cafe, ftating 
and eight other defendants, of whom John Ames and Jane ants, being 
his wife were two ; and declared againft them in his lirft 
count, that whereas tliey were the owners of a fh^p called voyagc/ei 
the Draper^ which fliip before the time of the grievance Watw 

aftcr mentioned, viz. on 25th of April 1805, was lying 
in the pqrt of Liverpool^ Jind bound upon a voyage from cat ned upon the 
thence to Waterford in Ireland \ and being fo bound upon ^!bed 7 fi^danu^ 

the faid voyage ^ one /. T. flipped on account of the plaintiff ‘!^fred at 

* ' ^ ^ the plaintiff's 

affigns ; and thereupon the plaintiff infured the goods at and from L and then 

averring that it was tkt duty of the defendants as luch owners to caufe the fliip to proceed 
on the voyage from L. to W nvitbout deviation ^ and alleging a breacli of fuch duty, by 
their caufing the tfhip to deviate from the courfe of that voyage ; after which (he was Jolt 
with the goods ; and the plaintiff, by reafon of fuch deviation, lofl his goods and the bene- 
fit of his policy, &c. ; cannot be fuftained, for want of alleging that tJ»e goods voert deltverd 
to or received by the t/efendants for the purpofe of carriage, or that they bad notice of the jhipment j 
from whence a promife or duty, founded upon an agreement to carry the goods, might be 
inferred : and alfo for want of an allegation, that the defendants undertook to carry the goods 
diredly to Vt.from L. ; for though the (hip's ultimate dci^ination might be JE^, yet (he might 
Ifiavc been firi^ deUined to oilier places on a coaAing voyage. 
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in the faid Jhip ten hogfkeads of fugar^ of the value of 375 ^* 
to he carried up^n the faid voyage by the defendants^ and to he 
delivered at Waterford aforejaid (the dangers of the feas 
excepted) to the plaintiff or his affgnsy he or they paying 
freight for the faid goods 2 ox. per ton, &c. ; and there- 
upon the faid J. T., as the agent of the plaintiffs caufed to 
be underwritten a policy of affiirance of the faid ten hogs'- 
heads of fugar valued at 375/- at and from Liverpool to 
"W ztexioxA aforefaid ; by which policy the underwriters 
took upon them in that voyage the perils of the fea, &c. 
And then the plaintiff averred that the faid hogflieads 
of fugar, being fo loaded on board the faid (hip for the 
voyage aforefaid, it became ami ivas the duty of the de^ 
fendantSs as fuch owners as aforefaid, to caufe the faid flip 
to proceed upon the faid voyage from Liverpool to Waterford 
aforefaids without mahng any unucceffary deviation from the 
courfe of the faid voyage : yet the defendants not regarding 
their faid duty as fuch owners of the faid (hip, but neg^ 
le£ting the fame, did not caufe the faid fnp to proceed upon 
the faid voyage from Liverpool to JVaterfordy without 
making any unneceffary deviation from the courfe of the 
faid voyage, but on the contrary thereof, afterwards, and 
after the faid fhip had failed on her faid voyage, and be- 
fore fhe completed the fame, the defendants wrongfully 
fuffered her to make an unneceffary deviation from the 
courfe of the faid voyage from L. to W. with the faid 
hogfheads of fugar on board as aforefaid, viz. from and 
out of the courfe of the faid voyage into Portwilliam Bay^ 
And that afterwards, and whilll the faid Ihip remained 
in the faid bay with the faid hogflieads of fuganfo on 
board, (he was by the dangers of the feas, &c. funk ; by 
reafon whereof the faid hogflieads qf fugar of the faid 
plaintiff fo on bof^rd were deftroyed. Wheretipon tho 
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plaintiff, but for fuch deviation of the fald fhip from and i 8 zo« 
out of the courfe of the faid voyage, might and would " 
by law have recovered payment of his damages fo by him 
fuftained by fuch lofs, by virtue of the faid policy of in- 
furance: but by reafon and means of fuch deviation in 
the faid voyage as aforefaid, and on no otlier account 
whatfoever, the faid infurance fo as aforefaid made on the 
faid hogfheads of fugar, became and was avoided and of 
no avail, and the faid underwriters became and were ex- 
onerated and difcharged from all fums that wquld other- 
wife have been due and payable from them under their 
faid infurance, for and in refpeii of the faid lofs fo fuf- 
tained by the plaintiff as aforefaid; and in confequence 
thereof the plaint '^ failed in the recovery of the faid fums of 
money in certain ad ions brought by the faid J.T. as 
agent of the plaintiff as aforefaid, for and on account of 
the faid plaintiff, againft the faid underwriters on infu- 
xances, viz. againft one D. M. &c., without knowing or 
being apprifed of fuch deviation as aforefaid, and became 
liable to pay and did in fa£l pay divers fums. to wit, 500 /. 
for and in refpedl of the cofts and charges as well of the 
defence of tlie faid Z). M, &c. of fuch aftions, as of the 
profecution thereof by the faid J. 71, the agent of the 
plaintiff aforefaid. There was a fecond count Hating the 
circumftances in a fimilar manner, and alleging that it 
was the duty of the defendants (in refpeft thereof), as fuch 
owners of the faid fhlpy to have made fuch voyage by and ac^ 
cording to the dire5l^ ufualy and cuftomary way and paffage^ 
without deviation or departure from^ or delay or hindrance in^ 
the fame^ without reafonable or fufEcient caufe for fo 
doing, in order that the plaintiff y fo being fuch proprietor 
pf the Jaid hogfheads of fugar, and having caufed fuch af 
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furanee to he made thereon^ might not lofe the benefit of fuch 
ajfurance, A«id then it proceeded to allege a3 a breach, 
that the defendants did not make fuch voyage with their 
faid Ihip by and according to the direft, ufual, and cuf- 
tomary paflage^ without deviation, &c., but wrongfully 
deviated from the diredi, ufual, and cuftomary palTagc, 
&c. ; ;^nd fo concluded as the former count. 

To this declaration three of the defendants pleaded not 
guilty, and the reft (including John Ames and Janet his 
wife) fufFered judgment by default. And the caufe went 
down to be tried at Guildhall, in C. P., before the Chief 
Juftice, upon the iffue between the plaintiff and the three 
defendants who pleaded to iffue, and to aflefs the plain- 
tiff’s damages againft the fix other defendants who fuf- 
fered judgment by default. The jury found the three 
defendants who pleaded to iffue, not guilty \ and affeffed, 
damages and cofts againft the fix defendants who fuf- 
fered judgment by default. The plaintiff thereupon en^ 
%ered a noli profeejui as to the hufband John Amesy and 
Janet his wife, two of thofe fix defendants, and prayedj 
his judgment againft the remaining four defendants. 
The judgment of the Court of Common Pleas thereupon 
was, that the plaintiff fliould take nothing by his writ, 
&c. ; upon which judgment the plaintiff Max brought a 
writ of error, and affigned for error, that judgment ought 
to have been given fcr him to have recovered againft the 
four defendants his damages affeffed by the jury agaiitft 
them. To which aflignment of error all the original de- 
fendants (except John Ames and his wife, in refpeft to 
whom a noli profequi had been entered) pleaded in nulla 
eft erratum. 


This 
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^his writ of error was twice argued f the firft l8io* 

time in this court in Mich. 49 Geo. 3. by Tadi^ for ^ 

the plaintiff, and Parnther for the defendants ; aind the 
fecond time in the Exchequer Chamber before all the 
judges, by the Attorney-Genercd for the plaintiff, and 
JLazucs for the defendants. The argument turned prin- 
tipally upon the queftion, whether in an adlion on the 
cafe, which is laid in tort againft two or more, founded 
upon the alleged breach of a joint contrail, one or more 
of the defendants may be found guilty and the others ac- 
quitted^ according to the do£f rine of this Court in Gsveti 
V. Radnidge and Others (3 Eajiy 62.) ; confidering the tort 
or breach of the duty refulting from the contradl to be 
the gift of the a£lion, and not the contradf itfelf out of 
which it arofe : or whether, as the Court of C. B. decided 
in Powell v. Layton (2 New Rep. 3^5 •)» contra£f be 
the gift of the a£lion, as well when declared on in an ac- 
tion on the cafe for a tort in the breach of die duty 
refulting from it, as in affumplit u^on the promife and 
‘Undertaking exprefled or implied in the terms of the 
contra£f itfelf, in which view a defendant ftied alone in 
an a£lion on the cafe might plead in abatement that he 
had contrail cd jointly with others. The cafe was argued 
at much lengtli j and a difference of opinion was under- 
ftood to prevail amongft the judges upon die queftion ; 
but as the principal authorities are colledbed in the re* 
ports of the two conflidling cafes, and the judgment now 
delivered turned upon a collateral point ; and as another 
cafe is now depending in this court («), in which the 
fame point is intended to be raifed, it is unneceflary here 
to recapitulate the arguments. In this term. 

Lord Ellenborouch C. J. after ftating the record, as 
above fet forth, proceeded— This writ of error, after 

(«) fVitall V, JCiffv and Another. 

having 
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having been twice argued here, was adjourned into the 
Exchequer Chamber ; as it was fuppofed that a decifion 
in this cafe might fettle and put at reft a queftion upon 
which contrary judgments had lately been given in.this 
court and in the Common Pleas. The judgment of this 
Court was in the cafe of Govett v: Radnidge and Others^ 
3 62., and that of the Common Pleas in Poiucll v. 

Layton^ 2 Ne*iv Rep. 365. And it has fmcc accordingly 
been argued by counfel before the twelve judges in the 
Exchequer Chamber, and then, and at a further meeting 
held for the fame purpofe, fully confidered by them : 
and upon fuch confideration they were unanimouHy of 
opinion that both the counts of this declaration are fo 
defedlive in feveral material refpefts, (perfeftly collateral 
to the grounds of obje£l:ion argued, and upon which the 
determination of the Judges was fought,) that no judg- 
ment could be given for the plaintiff upon either of them : 
the main queftion, upon which the determination of the 
Judges was fought, being (it will be recollefted) whether 
a verdift could confiftently with the rules of law be given, 
acquitting fome defendants, and finding others guilty, in 
fuch an a£lion as the prefent. The firft count of the 
declaration alleges a ftiipment by the plaintiff of goods on 
board a veffel, of which the defendants are ftated to be 
owners ; but it does not proceed to ft ate that fuch goods 
were delivered to or received by the defendants, or that 
the defendants in rfhy manner ever had notice of the fa^i 
of fuch ftiipment. So that in this count there is not only 
a want of any words importing a promife by the one 
party to the other, but there is alfo an entire abfence of 
all circumftances or faflis from which any promife or 
agreement could be implied, or duty inferred between 
them in refpedl to fuch goods. Neither is it alleged in 
either of the counts (which would have been further ne- 

ceflary, 



IN THE FiTTIETH YeAR OF GEORGE III. 


95 


ceflary, fuppofing a delivery of the goods in queftion to 
the defendants, and an acceptance by them for the pur- 
pofe of carriage had been charged,) that the defendants 
undertook to carry the goods direBly for Waterford; be- 
caufe independently of any reftraint upon the fhip-owner, 
arifing from agreement on the fubjeft, the (hip may make 
as many Intermediate refts and ttages in the courfe of its 
voyage, (and in the cafe of coafling voyages, or voyages 
to places near home, it ufually docs fo,) as the ordinary 
convenience of its employers and nature of its fervlce may 
require. Upon a record, therefore, fo effentially defediive 
as this is in the particulars 1 have mentioned, it is enough 
to fay that we, together with all the other judges, were 
of opinion, that the judgment given below, which was 
that the plaintiff fhould take nothing by his writ, was 
properly given : and of courfc that it is fit that tlie judg- 
ment there given for tlie defendants in error fbould be 
affirmed by us. ^ 


i8ia 


Max 

Robbbti 
and, Otbm 


' Judgment affirmed. 
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Doe, on the fevei^l Detnifi^ of j. Hayke, of 
His Majefty King George III., and of Others^ 
egain/i Elizabeth Redfern, Widow.' 


Tlieftat(.?H.6. ''J’HIS eje£lment was brought on the feveral demifes of 

^i6.!'prohibiting John Hayne, deceafed, the king in right of his crown, 

fa™” "unds“* Elizabeth Hayne, widow, and t. Bolton, as executrix and 

kingVhams' Cxeciilor of the faid John Hayne, and the faid Eliz. Hayne 

upon inqueft executrix of the faid John Hayne^ to recover a mefluage 
before cfchea- . ^ 

tors, until fuch and acres of land in the pofTeflion of the defendanty 

inquell be rc- r Am • t 

turned in the fituated at Clifton m the panih of AJbborne^ in the county 

Exch^ 7 er°*and of Derby. At the trial before Bayley J. at Derby, a verdift 

terwar*!’///ii found for the plaintiff, fubjeft to the opinion of the 


^jambemt”fomd '•he following cafe. 

»f recmd, unlefj jjy indentures of leafe and releafe of the ill and ad of 

to the party ' 

grieved who Ap^tl I737> Taylor conveyed the premifeS m queftioh 


g-ieved who Ap^tl I737> iaylor conveyed the premiieS m queltion 

efcred his tra- tb Roger Joh'nfort and Elizabeth his wife, and to the heirs. 

Inqueft /and of to hold the fame unto the faid 

granl8”^de Roger Johnfon and Eliz. his wife, and the heirs of Roger 

contrary there- Johnfon for ever, 'of the chief lord or lords of the fee, by 

to; extend •' , . , r • t n ^ 

to the cafe of the rents and fervices due and of right accuftomed* By 

thr'deadi virtue of which Roger Johnfon entered thereon, and died 

i^fed/without ^^ifed thereof without heirs on the 28th of Augufl 1740. 

beirs, whete no 
immediate te- 
nure of the crown was fouhd by th^ inqUeft. And as the crown tOuld not grant to a Granger 
in fuch a cafe, without office, neither can the piaintifTih tje£lment recover upon the demife 
of the crown. 

And the 8th fed. of ftat. 2 Ar 3 6. r. 8. (which is in general terms and not confined 

to the particular inquifitioQS naentioned in other claufes of the ad) extends to avoid any 
fuch inquifition or office before cfcbcatbrs, not finding of whom the lands are holden ; in the 
fame manner as if the jury had ezprfcfsJy found thbir ignorance of the tenure t and a meiitfs ' 
inquirendum fhall he awarded. 

Quaere, Whether at common law, upon the de.*itb of the tenant lafl feifed of the land^ 
without heiis, the right and pofleflion mufl be prcfiimed to be immediately in ilie crown, 
without office, as though the perfon laft feifed were the. king’s immediate tenant ; ti)c king’g 
title not appearing by any matter of record, and the poffiffign not having been vttcant frexn 
the dcaUi of the tcnqnt laft feifed. 

Elk. 
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£litm Bradbury (called in the faid deed the wife of Rog^ i8lb^ 

John/oriy but not being in fail his wife) died on the 23d — 

of Jan* ijgt* By a commiflion of efcheat, dated 1 7th of Leffce of 
June 1794* direfted to certain commiiTioners therein His*M>!jf8Tr, 
named; reciting that it was underilood that the faid Roger 
Johnfon was born a bailardj and died without lawful idue^ 
and that he was at the time of his death feifed in fee 
(imple or otherwife of certain lands in the county of 
Derby; the commiffioners were authorized to inquire, as 
well by the oaths of good and lawful men of llic faid 
county, and the examination of witnefles upon oath, as 
otherwife, whether the faid Roger Johnfon was a baftard, 
or not, and whether he died without lawful ilTue, or not, 
and on what day and year, and where he died, and what 
lands and tenements, and of what annual value, he had 
in the faid county at the time of his death, and of what 
perfon or perfons the fame were holden^ and by what fervices^ 
and what eftate or intereft he had therein, and in whofe 
^ hands they then were, and who had taken and received 
the mefhe profits thereof fince his death, and to what 
amount, and alfo of all other matters and circumflances 
which they fhould judge fit and neceflary to be inquired 
of touching the matters, &c. An inquifition was taken 
under 2Uid by virtue^ of the above commiflion on the 25tli . 
of July I794> before Daniel Parker Coke^ John Balguyy and 
Nathaniel Goodwin Clarkty Efqrs., three of the commiflion- 
ers ; when it was found by the jury, that Roger Johnfon 
was not a baftard, and that at the time of his death he 
was feifed of the remainder in fee expedfant on the death 
of Eli%* Bradbury of and in the premifes in queftion 
under the indentures of leafe and releafe before men* 
tioned ; and that he died in Atigujl \ 740, without any 
heir of his body or any right heirs capable of enjoying 
VoL- XU H the 
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the premifes ^ and that the prexnifes were at his death of 
about the yearly value erf a8/. ; and that the rents of pfatlf 
of the premifes then in the poileilion of HaU^hvoi^bf and 
of the yearly value of 20/-, had been received by EHzedfetb 
Bradbury from the time of the death of Rdgar Jobn/ott 
until her death on the 23d oi January 1791, and finec 
that time the fame had been received by John Redfern of 
Derby ; and that a ck>fe, the refidue of the faid premifes^ 
then in the occupation of Tl Bradbury^ had been poffefled 
by him fince the death of Roger Johnf on without any rent 
paid for it to any perfon, and that the whole of the pre- 
mifes were then in tlie pofleflion of J, Hmlkfworth and 
T. Bradbmm, But it was not found of ivhat perfon or per* 
fins the premifes nvere holden^ nor by •what firviceSn The 
above inquifition was duly fealed and returned* The 
perfon who was in pofTeffion as tenant at the time the 
inquifition was taken attended as a witnefs by the defire 
of the* defendant, who is the widow of tire faid John Red^ 
fern ; and Mr. Simpfiny an attorney, (now deceafed) alfo . 
attended tlie inquilkion on behalf of the defendant, and 
•tofs-examined witnefles* By indenture of leafe under 
the Exchequer feal, dated the 17th of April 1807, his 
majelly demtfed and granted to John Htryncy his exe-> 
cutors, &c. the premifes in queflion, to hold" from the 
5th of April 1797 for the term of 31 years, under the 
yearly rent therein mentioned.. The (aid John Hayne died 
in January 1808, having by his will appointed his wi* 
dow Elh, Hayne and Thomas Bolton executrix and exe-^ 
cutor thereof} and the will was duly proved by Eliz^ 
Hayne. If the plsintilF were entitled to recover, the 
verdi£l was to be entered accordingly : othervrire, a ver-^ 
was to be entered for the defendant. The cafe waa 
argued in the laft term. 

Balguj 
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^Iguy jun. fof th# plainrifF. Tlife ftfft objeAltm niade 1 8 1 q, 

to the inqaifition, by the drfelidaht, is, that the return 
does not find ^ 4o6m, and iy vohdt fetittces, dht lands ^[d 

noere hfdden^ and is therefore avoided bv the ftat. 4 & a HltMAjii'Tt, 
Edn 6. c. 8, : aiid another objeftion made is founded on the Redf tail, 
ftats. 8 H> 6 . c, ttf. and i8 if. 6% r. 6. avoiding grants 
of lands feifed into the king’s hands before office found 
and returned, &c. for a month, &c. But the plalntifT’s 
claim under the crown may be fupported, independently 
of thofe aifls, upon general principles. For, i ft, It is a 
maxim of law that all lands and tenements are holdeii 


mediately or immediately of the crown. Co. Lit. i . and 
Wrighfs Tenures y 58, 9. 136. [This was not difputed.] 
adly, It follows of courfe that in the abfence of proof of 


any mefne tenure, the prefumptioh of law' is that lands 
are holden immediately of the crown : and, 3dly, It alfo 
follows upon the principles of the common law, that 
where the king’s tenant dies withodt heirs, the lands of 
. which he died feifed veft immediaitely in the crown, be* 
fore office found, if there bc no ftatutable provifion to the 
contrary. [Thefe pofitidns being alfo admitted \ Lord 
EUenborough C. J. faid : Are we to take it for granted 
that in the abfence of proof of any mefne tenure the pre- 
fumption of law is that the lands are holden immediately 
of the crown, fo as to veft in the king, without office 
found, upon the death of the tenant laft feifed without 
heirs, when in this very cafe a commiffion has iflued for 
the pUrpofe of inquiry, amongft other things, of what 
perfon or pirfins the lands were holden ; which commiffion 
iffiies,' becaufe the king is In doubt of the matter, and for 
the ptirpolb of clearing that doubt ?3 The only dbjeiiion 
made is upon the ftatutable provifibn of the 2 & 3 
Edn 6n Cn ft. zTi foc finding of ofi£ces before cf- 
H 2 cheators,” 
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** chesUorV^ which enads (f. 8.) « that where any inquifi-^ 

« tion or office ffiall be founden by thefe words, or likei^ 
Quod de quo vel de quihus tenementa pr^tdiSfa Umntur jurat 
tores pradiSli ignorant;, or elfe founden holden of the 
-king per qua fervicia ignorant^ or fuch like that in fucK 
“ cafe fuch tenure fo uncertainly founded^ de quo vel quU 
bus tenementa pradi^a tenentur ignorafit^ (hall not be 
taken for any immediate tenure of the king v npr fucK 
tenure fo founden of the king, per qua fervkia ignorant y. 
** fliall not be taken any tenure in capite ^ but in fuch, 
** cafes 'a melius inquirendum to be awarded, as hath been 
accuftomed in old time ; any ufage- of later time to the, 
contrary notwithffanding.” Thefe words indeed are 
gcneraf, but they muft be conilrued with reference to 
the whole fcope of the adi ; and the inquifitions men- 
tioned in that claufe muft be taken to relate and be con-, 
fined to the inquifitions and offices mentioned in the 
ether claufcs, and not to extend to all inquifitions in ge-- 
ncral. The 2d and 3d claufes^ extend: only to proteft 
chattel and copyhold interefts, and perfons having inte- 
rcfts in rent, common^ or profit apprendre, for term of 
years, life, or otherwife, out of any lands,, &c. contained 
in any office or inquifition where the king is entitled to, 
hold fuch hands. The 4th and 5th claufes protedl the 
heirs of the king^s tenants found to be of lefs age than , 
they really are. ■ The 6th feftion gives a traverfe to the 
true heir or party grieved againft untrue offices found in 
refpecl to the helrlliip, lunacy, ideocy, or death* of parties 
interefted. The 7th £e£tion gives a traverfe or monllrans 
de droit, to the party interefted againft untrue inquifi- 
tlpns of treafon, felony, or praemunire, giving title by 
double matter of record 10 the king. It is to thefe: 
feveral inquifitions only that the general provifions in the 


8th 
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•8th claufe muft be taken to appl^» But then it is ob- 
je&ed, that by the ftat. 8 H. 6. c. i6. ^ No lands feifcd 

into the king’s hand upon fuch inqueft taken before Itflrc <tf 

° ^ . HAYNt ind 

** the efcheators or commiffioners (hall be in any wije let HisMajcstt^ 
or granted to term by the chancellor or treafurer of 
England^ or any other the king^s officer, nnitl the fame 
inque^s and ^erdiBs he fully returned in the Chancery or 
“ Exchequer ; bt4t all fuch lands Jhall entirely and contina- 
ally remain in the kin^s hmids until the faid inquejls and 
verdi£fs be rtturned^and by a month after the fame return; 
if it be not fo that the parties grieved by the fame in- 
‘‘ quefts or putting out of their lands come into the 
** ChSncery and proffer thcmfelves to traverfe the faid 
“ inqueils, and then offer to take the fame lands to ferm : 
and if they do fo, that then the fame lands be com- 
mitted to them, if they fliew good evidence proving 
their traverfe to be true, after the form of the ftat. 

3.^. I. c. 13., to hold until the ifliie taken 
upon the fame traverfe be found for the king,” &r. 

But this ftatute applies not to cafes where the king is in 
poffeffion before office found, as upon the death of his 
own tenants in capite without heirs ; but only to cafes 
svhere an inqueft is neceffary to perfeft the king^s title, 
as in cafes of forfeiture, or entry for condition broken- 
The preamble of the 8 H. 6. fpeaks of the dijherifon of 
the fubjefif by means of the irregular and vvTongful in- 
quefts taken by efcheators, by which the lands of perfons 
had been feifed into the king^s hands and let to farm be- 
fore fuch inquefts returned : but that cannot apply to a 
cafe where there are no heirs of Ae tenant laft feifed ; 
and where the king is fo completely . in poffeffion before 
office found that he may maintain a writ of intrufion 
ligainft any who difturb him. The ftat. iB H. 6. r. 6, 

n 3 
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4oe8 not carry the obje&ion further ; it recites the fiat» 
6 £f. 6 . giving to the party grieved his traverfe, and the 
evaiion^ of it; and then it avcnds all grants of lands 
feifed) &c. before inquifition found and returned into 
Chancery or the Exchequer for a month, unlefs fuch 
grants be made to thofe who have tendered their traverfes 
as provided for by the former ad : but that mult (till be 
iinderllood of fuch cafes where the inqueit of office is 
neceflary to entitle the king to enter, and not merely to 
notify to him the locality and value of the lands, which, 
haying been held by his own immediate tenant, veiled 
upon his death, without heirs, in polTcffion in the king. 
l 6 Vin. Office, B, mentions two forts of offices | 

one which veils the cftate and poileffiqn of land in the 
king where he had only a right or title before \ and which 
is called office of inftituting j’’ of which the inftances 
put are of purchafes in mortmain, or by an alien, villein 
of the king, or felon : the other, which is called the 
office of inftrudion j” which is where the eilate is law- 
fully in the king before, but the particularity of the land 
does not appear of record \ as in cafe of attainder for 
high treafon under the ilat. 33 //. 8. r. 20,; or if tlie 
king’s own tenant commit felony, and be attainted and 
die : in thefs and other fuch cafes, fays the book, (which 
mull include the death of the king’s tenant without heirs) 
ijse e^aU is in tfje king, without uny office^ For this is cited 
Pagifi cafe, 5 Rep* fx. and a note is fubjoined from 6i/fc 
Hiji* Exch* 132 — 4. in which it is Hated that the Ipng^e 
officers may not enter upon any other man’s podeffipn till 
the jury have fouqd the king’s title : but th^t where tho 
king's title appears of record, Ids officers may enter widu 
out apy office fopnd \ as where the lands arr helfl of ihf 
crown, and the tettant dies without heir^ And Tmige y, 

Conway^ 
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Conway, Salk» 7. is to the fame purpofe. ^Lord Ellen* 
iforat^h C. J. As all lands are held mediately or iznme- 
<liately of the crown, muft not that paflage in Gilhert be 
underftood of lands which already appear by matter of 
record to be held immediately of the crown ? In the cafe 
in Saville the party is ftated to have held of the crown la 
capite. But here is another perfon in pofleffion, not hav^ 
ing paid rent to the crown, whofe pofleflion muft there* 
fore be prefumed to be adver fe, and may turn out to be a 
legal one; or there inay be a mefne lord. The inquiry 
is dire£l;ed to afcertain thefe matters.] There was fuflS- 
cieiU evidence to warrant the jury in finding that the 
tenant laft feifed, who died without heirs, held immedU 
ately of the king, in the ab fence of all proof to the con* 
trary. {JLe Blanc J. Tlien that fa£f ought to have been 
fo found in the inquifition. If it he a prefumption of law 
that the tenant laft feifed held immediately of the king, 
unlefs the contrary be fliewn, then the jury would have 
been warranted in finding the faA \ but they have not 
found it. Bayley J. When there is a proper office 
found, that is notice to all perfons who have claims to 
alTert them, and the mefne lord, if any, may then come 
in and claim : it is an inquifition in rem : but an eje£l- 
ment, which is only to recover a chattel intereft, is no 
notice to the mefne lord or to any other perfons.] He 
then adverted to the demife laid from the king : but the 
Court faid, that the queftion was the fame upon that de* 
mife as upon the demife of the king*s grantee. 

Copley contra admitted, that upon the death of the 
king’s tenant, without heirs, the king is taken to be in 
the aflual poiTeflion of the land before olfice found : and 
though the inquifition does not find that the tenant laft 
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i 8 i 0 u feif^ who died was the king’s immediate tenant, tind 
therefore he was entitled to avail himfelf of that omif-t 

Dot, 

LrfTfrcfeof lion ; yet he was prepared, he faid, to argue the cafe 

HAVMcand ^ r r 

HisMajcb*! V| upon the luppontiqn that, in the abfence of any proof to 
Kepr^aw, the contrary, the prefumption of law was that every 
perfon held immediately of the crown ; and ftill he con- 
tended that till office found the king could not grant the 
eftate to another by force of the ftatutes referred to. 
Staunford {Prerogative^ fo^ 540* fpeaking of the king’s 
feifin, poffeffion, or title, fays, that there may be a poflef- 
fion in law in the king as well as a poffeffion in deed, 
which poffeffion in law is ever without office or other 
matter of record ; as when poffeffion is caft on the king 
by defcent, reverter, remainder, or efcheat : and the king, 
he adds, may make it a poffeffion in deed by entry or fei’^ 
Jure : but not to make it a poffeffion in deed by his grants 
becaufe of the ftat; \%H.6* c. 6 ., which avoids all letters 


patent made of lands before office found and returned, or 
within one month after, but only to him that tendereth 
his traverfe : and yet, he fays, the feifin remains in the 
king as at common law, though not in deed, until fuch 
time as he had made a feifin or entry by his efcheator, 
or. a grant thereof, which waiveth both to a feizure and 
grant, in fuch cafes where the grant may be good, and 
not reftrained by ftatute. Fop an office that entitleth the 
king to the poffeffion is fufficient by itfelf, without any 
feizure or entry of the *efcheator, to, make a poffeffion in 
deed in the king, ^the pajfeffion were vacant when the of^ 
Jice was found. But if the pojfejfton were not vacant^ but 
another than he in whofe right the ki$ig feiu^h was tenant 
iiereof at the time of finding the offite^ then mufi the king en^ 
Ur or fii%e by his office before the poffeffion in deed Jhedl be 


Jfiidged in him. 


And this is not inconfiilent with th» 


^ doGrine 
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los 

doftrine in Willim y. Berkley {a\ that if the king’s tenant i8xo« 
die without heir, the freehold and poiTeflion m km iS pie- — — 

femly in the king, without office. But the fame diftinc- 
tion is recognized in Bro. office devant Efcheator^ pi. 56. 

{which cites 29 //. 8.), that if the king grant land for life, m 

and afterwards the grantee die \ yet the king cannot grant 

this over until the death be found by office ; and this by 

the flat. 1 8 if. 6. So alfo in the cafe of attainder for 

high treafon, the afiual poiTeffion and feifin of the land 

is by flat. 33 H. 8. c. 20./. 2., in the king before office; 

yet until office found and returned, &c. or fomething 

equivalent, it was queftioned in Dy. 145. h.y whether a 

grant by the king of the forfeited land were not within 

the prohibition of the ftat. 1 8 if. 6. In Savilky 70. where 

the queen granted a leafe (i), with a provffo to be void if 

the rent referved were in arrear for 10 days, Manivood 

held, that though the freehold were in the queen, yet Ihe 

could not make a leafe or grant thereof without office 

found and returned ; and that, by the f^at. 18 if* 6. c, 6.; 

quod fuit conceffiim per totam Curiam. And the Court 

further held that an office found and returned afterwards 

would not make an intermediate leafe good by relation. 

Other inftances are ftated in Bro. office devant Efcbeator^ 
pi. J4., and Fit%. Abr. Graunt. pi. 91., where though the 
pofleffioi; ffiall b^ deemed in law to be in the king before 
office, yet he cannot grant till office found and returned, 
by the c, 6 . It is contended, however, that an 

offite has in efiedl been found in this cafe for the king, 

(tf) Plow. 

(S) The report ftatet the leafe to h»ve been for to yearly and yet fup- 
pofcs the principti qucftion made by the Court to have bee Oy Whether 
the freH)oli were in the queen The queftion more probably made was, 

Whethci;, the freciiold being in thequeeny (he tould, by virtue of the 
provi(b avoiding the leafe, upon ttie mere non-payment of tiie rent for 
^0 <laysi re-^n( pr rp-demife without of&ct found. 
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i8 lo. becnufe as it is not found in the inquilkion that the lands 
weee holden of any intermediate lord, the prefumption of 
LMtt of hw is that they were holden immediately of the king. 
V^MMotTY, ^ prefumption could not have been made even 

^ common law from tlie mere filence of the inquifi-» 

ft R* * 

tion, nor would it from thence have been taken to have 
be^ an immediate tenure of the king in chief, but a 
melius inquirendum would have iffued: a fortiori lince 
the ftatute. Dy. 155. 292. a. Co* Lit. 77. 2 Inft. 

693.* Regifier^ ig'i* b. Inchev.RoiL Hob. ^o. Barham^s 
£afe^ Ley. 23. Milner* s cafe, ib. 29. There is nothing 
then in principle to limit the conftru£i;ion of the ftat- 
2 & 3 Ed. 6 . t. 8. f. 8. to any particular kinds of office, 
and the words of that claufe are general, eateiiding to 
any inquiiition or office,” and directing a melius in* 
quirendum to be awarded if the jury return ignorant as 
to the perfpn of whom or the Cervices by which the tene* 
ment was holden ; and exprefsly declaring that the te-^ 
nure fo uncertainly found (hall not be taken for any im>* 
mediate tenure of the king. Lord Coke (41) fays that this 
was but a declaration of the common law, and calls it a 
right profitable ftatute, and beneficial for the fubje£t. 
And no limitation has been put on thefe words in any 
cafe, which would probably have occurred if they had not 
been always confidered to be general. Then nothing 
having been found in this inquifition, of whom and by 
what ferviccs the lands were holden, it is the fame as if 
the jury had found ignoramus ( 5 ). 

Then as to the demife from the crown \ it has been 
(doubted whether the king can maintain an eje^lment \ 
but at any rate the ftats. of H 6 . preclude the king from 
letting or granting to fann until, The aaion of 

if) Co. Lit. 77. Heiffff cafe, CSr». j0e.^t. 

ejeAmont 
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by 4»c king fuppofes him to have b^n turned 
out of poifeflioii, which cannot he ; for if he be entitled 
at ailf he i$ prefumed lo be in pofleffion : and though 
eje^ment be a fi^itious proceedings yet it muft be con.* 
Cftent throughout, and the lefTor muft not only have in 
hinafelf, but be capable of conveying to the plaintiff, a le- 
gal intereft. So an intruder is not fuppofed to pat the 
king out of poffelSon; and therefore if the king have 
judgment on an information of intruhon, no habere fa- 
cias feifinam ifluea* Again, the judgment in ejeflment 
is that the tenant recover his term $ but the king had 
no power to grant the term j and the writ of poffeiCon 
would operate to make the tenant an intruder upon the 
king’s poffeilion* Befides, the policy of the a£bs would 
be evaded, if Hayne, though the grant to him were void, 
could make ufe of the king’s name to recover the poffef-» 
(ion in ejeftment. And, laftly, it is not found that the per* 
ion laft feized was the tenant of the king, 

Balguy]uTi^ in reply. The afts of Hfn. 6, fpeak 
throughout of lands feized into the king’s hands inqu^ 
before efcheators *, and therefore cannot apply to a cafe 
where the king is not in by inqueft. The cafe in Sj- 
vilh 70. was one of a condition broken and forfeiture ^ 
and as entry would have been necefliary to have entitled 
a fubjefli fo office was neceffary to entitle the'crown^ 
The cafe pf the king’s ward was where the ward having 
lawful poffedion, office wa^ neceffary to give title to the 
king till the ward came of age, But the caft of an ef^ 
cheaf is very different from tliat pf a forfeiture : an ef* 
chpat, according tp Mr* Juftice Wrigkt (e)> imports in its 
legal fenfc ‘^femetbing happening or returning to the lord 

upon 
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upcm a determination of tenure only,*^ «nd is properly 
feudal ; and it is diftinguiflied by him from forfeitures^ 
which accrued to the king at common law .upon the com- 
miflion of treafon, before the introdudion of tenures. 
2 Infi- 164. is to the fame effed. And in this cafe of ef- 
cheat, the king is in pofTei&on immediately on the death of 
his tenant without heirs, before office found. The afts of 
Hen. 6. apply only to cafes of expulfion^ and that of Ed.6. 
is confined to the particular inquifitions diere mentioned, 
of which this is not one. Then as to the plaintiff not 
being able to maintain cjeftment upon the demife of the 
king, by reafon pf the ftats. of Hen. 6., thofe ilatutes only 
extend to avoid the king’s grant by letters patent in the 
cafes to which they apply ; but the Court will take no<^ 
tice that the leafe to John Doe is merely fi£titiaus, for 
the purpofe of trying the title, and could not have been 
in the contemplation of the legifiature, \^Bayky J. Can 
the king convey any intereft in the land except by matter 
of record ? and muft we not prefume upon this record 
that John Doe had a term granted to him ?] The de- 
fendant, by entering into the rule to confefs leafe entry 
and oufter, admits that the king has demifed. 'iLe Blanc J. 
The defendant admits a demife in fa£t from the king, 
but he does not admit that the demife is good in law.] 

Jliord Ellenbokough C. J. The Court will look 
into the a£ls which have been referred to before they de- 

t. 

liver their final opinion upon a matter fo feldom brought 
into judicial confideration. * If the provifion in the 8tli 
{e^tion of the ftat, of Ed. 6. be general, it decides the 
queftion, and there muft be a writ of melius inquirendum 
awarded : and at prefent it does not appear to me that 
the words are fufcepdble of the reftriftion. which ha§ 

been 
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been argued foar. But perhaps the admiffion. which has 
been made by the defendant’s counfeh that the right of 
pofieiGon nnfufl: be prefumed to have been in the crown 
immediately upon the death of the tenant laft feized, 
without heir, without office found, notiiing appearing to 
the contrary, may be found to have been made rather too 
largely. 

The cafe flood ovei^ for confideration till this term, 
when his LOrdfhip now delivered the opinion of the Court. 
— ^This was an eje£kment on three demifes, firft, of John 
HayfUi deceafed ; fecondly, of the king ; and thirdly, of 
Hayne^s executors ; and the claim of the leffors of the 
plaintiff was under an efeheat. [Then, after ftating the 
fa£ls of the cafe.] Upon thefe fa£ls it was admitted, 
that the right and poffelTion were in the king immediately 
upon Eiiz, Bradbury^ death. But it was contended, ift, 
That under the llatutes of 8 H, 6. c, i6., and i8 H.6. 
£, 6., the king was reftrained from granting until after 
office found, adly, that as the inquifition in this cafe did 
not Hate of whom the lands in queftion were holden, it 
was a bad inquifition, and could not fupport the grant to 
Hayne. And, 3 dly, that if that grant be bad, the count 
upon the king’s demife cannot be fupported; becaufe 
that demife is to be conlidered as a grant. The pofition, 
diat the right and poffeffion were in the king immediately 
u^on Elkz. Bradburfs death, is not perhaps quite fo 
clear as has been fuppofed^ and die admiffion to diat ef- 
fe£l would probably not have been made, had not the 
defendartt^s counfel felt confident upon the other points. 
There is nothing u|>on any record to fhew any title in 
the crown ; nor has the pofleffion been vacant from the 
5 momeoi 
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thomcnt of E/m. MfaAut/s deatSi : and wlwtldref the 
Idn^s right, without ofiico, comes under diicuffioti, thofe 
may be found important confidefatteOs. The crfeS of 
liu mTA™* king^s tenants ilt and hia other khoWn tenants, 
RaairiHa. analogy to this cafe j becdhfe there the tenure 

^as of record, and Upon the tenant's death the king 
intitled to take feifm of the land, and to receive the pro^ 
fits to his own ufe, till the heir appeared to claim the 
land and receive inveftiture i and if the heir were under 
age, the king was entitled to wardlhip ; if of full age, to 
primer feifin or relief : and if there were no heir, the 
king's feilln was of cotirfe indefeafible^ Thefe cafes, 
therefore, in which the tenure under the king was re- 
corded, and in which the feifin devolved upon him on his 
tenant’s death, conclude nothing in a cafe in which no 
tenure is recorded, and in which it is wholly uncertain 
Under whom the tenure is. [His Lordlhip mentioned 
the SadlersCompany's cafe, 4 Rep. 58. a. IVillion v. Berke^ 
lej^ Plowd. 229. Nichols v. Nichols y Plowd. 481. Gilt. 
Exch. no. (133.) and Staunf. Prerog. 53*^. 54. as 
autliorities which might be referred to upon this point.] 
Without proceeding further, however, upon this point, 
or intimating any thing like a decided opinion upon it, 
bfut merely protefling againft giving ail unqualified aiTent 
to the admiffion by the defendant's counfel, we will pro- 
ceed to the other points. The firft, that the king cannot 
grant before office, depends on the two ftatutes of Hen. 6. 
The ftat. 8 /fen. < 5 . c. 16. Hates as a grievance, (among 
others) that the lands and tenements of many of the king's 
liege people are feized into the king’s hands upon the 
^ quefts of efcheators,'^ or let to farm? by the treafurer or 

chancellor, before fuch inquefts are returned} and to 

remedy 
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t^medy that grievancOi it prorides that no lands nor 
tiementS) feifed into the king’s hands upon inqueft before 
efcheators or commiffioners, be in anywifc let or granted 
to farm by the chancellor or treafurer of Ehglafii^ at any 
the king’s officers, until the fame inquefts and verdidls be 
fully returned into the Chancery or Exchequer ; but all 
fuch lauds and tenements (hall entkely and continually 
remain in the king’s hands, until the faid inquefts and 
verdicSls be returned, and by a month after the fame re-^ 
turn ) uiilefs the party grteired come into Chancery, 
[This was becaufe, where an office was neceflary to en-^ 
title die king, the commiffion muft iflue out of Chancery. 
5 R£p. 52 . a .2 and proffer to traverfe die inqueft, and offer 
to take the fame lands and tenements to fann ; and if he 
Jo, then the lands (hall be committed to him upon cer- 
tain terms, till the traverfe is decided : and if any letters 
patent of any lands and tenements be made to the con- 
trary ; or if they be let to farm within the faid month ; 
Aey (hall be hoklen for none. The flat, M» 6. c. 6 . 
recites the above pTOvi{ioiis, and ftates that, to evade it, 
divers perfons had fued to obtain gifts grants and farms 
by patent, before any inquifition or title found for the 
king ; pretending fuch gifts ot grants were not comprifed 
or remedied by the former though they are within the 
fame mifehief ^ and therefore provides that no letters 
patent fhall be made to any perfon of any lands or tene- 
ments before inquifition of the king’s title in the fame be 
found in the Chancery, or in his Exchequer returned, if 
the king’s title in the fame be not found of record, nor 
within the month after the fame return 5 if it be not to 
him or them which tender their traverfes as before men- 
tioned : and if any letters patent be made to the contrary, 
they ihall be void and holden for none. The obje£t; of 

the 
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the legiflature^ therefore^ plainly was, according to thevmrdi 
of the aElSf that in all cafes in which the king’s title did. 
not appear upon record^ (<< if the king’s title in the fame 
be not found of record”) the podellion {hould be open to 
whoever could claim againil the king till the final deci* 
(ion .of the right) and that any grant to obftrufi: him 
(hould be void : and the authorities correfpond with this 
objedl. Staundfordj in his Prerogativa Regis^ 54. 
though he ftates that the king has a poJJeJIion in iaw upon 
a defcent^ reverter, remainder, or efchcat ; yet adds, that 
he cannot make it a pojfejjion in deed by his grant ; becaufe 
there is a Jlatute 1 8 if. 6. to the let thereof Brooke^ Office 
de EfcbeatoTy pL 56. fays. If the king grant land to A. for 
life, and A. die, he cannot grant the land again till A.^% 
deatli be found by office) and that by 1 % H. 6. In Sav> 70. 
it is faid to have been granted by the whole Court, that 
under a leafe for ao years from the crown, with provifo, 
that if the rent (hould be in arrear 10 days, the leafe 
(hould be void ) if the rent were in arrear, though the free- 
hold were in the crown before office, yet that the crown 
could not make a leafe or grant thereof, without an office 
thereof found and returned ) and that by 1 8 if- 6. r. 6. 
But the Court cannot lay much ftrefs on this authority ) 
for it alfo deferibes ShutCy fecond Baron, as having been 
of opinion that the freehold was in the queen, and, there-- 
fore in her to demife without office found : and there are 
other parts of the Report which (hew it is not deferring 
of attention. It dates as the queftion, whether the free^ 
hold were in the queen before office found : it deferibes 
Shutey fecond Baron, as being of a clear opinion, that the 
freehold was in the queen ; and Manwoody as agreeing 
that the freehold was in the queen, but not to grant witliH 
out o^ce found ; and that if the leafe had been, that 

upon 
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«ipoii non-payment flie fliould renter, there muft have 
been an office before flie could have been entitled to the 
freehold i and yet, as the queen had only granted a leafe 
for 20 years, how could there, in the corre£l fenfe of the 
word, be any queftion as to the freehold ? Befides, if the 
rent in that cafe were made payable at the exchequer, 
then, according to Finch v. Throgmorton^ 2 Leon. 134,139. 
Poph, 25. 53., the queen might have granted without 
office; becaufe, as faid by Popham (p. 28.), If it had been 
paid, the payment would have been entered of record ; 
and not being fo, the default appeareth of record.” 
And if the rent were not made payable at the exchequer, 
then, according to Stephens v. Potter^ Cro. Car. 100. the 
queen not only could not grant without olficc, but an 
office would have been necelTary to terminate the leife. 
The Court, therefore, does not rely upon the cafe in 
Sav. 70. The cafes, however, which feem to fanftion 
grants from the crown, where there has been no office, 
are at lead; confiftcnt with the notion, that an office was 
eflential to make the grant valid in this cafe, which is 
that of an efeheat where no tenure of the crown is found, 
if they do not furnifh ground for it. In Finch v. Rifely^ 
or Finch v. Frogmortony Poph. 25. 53., 2 Leoa. 134. Cro. 

221., and I Anderfon^ 303 -> where a leafe was 
granted by the crown for 70 years, with a provif® that it 
(hould be void if the rent fhould be in arrear ; and a 
grant in fee, without office, after the rent was in arrear, 
waS held good ; the rent was made payable at the exche^ 
quer ; (as appears from Poph. and 2 Leon. 139., and from 
the pleadings in Co. EnU 19 1 ^ though that faft is not 
noticed in Cro. Eliz. or Anderfon :) fo that the nonpay- 
ment within the time appeared of record^ by reference to 
the records of the exchequer j and that, therefore, was a 
VoL. XIL I cafe 
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jSio- cafe in ^ich the king^s titFe was found of record', ta 

' ■* Dyery 145,6., where a grant of the lands of a perfon at- 

LciTm of tainted of high treafon was thought by fome of the judges 
fLaU-r^f 8 tv, without an office j the gfou'nd was that as 

ogainfi 20. had in fuch cafes vefked the a^ual 

Rfi>r£jiN« 

pojlejfton and feifm in the king, without office, it had 
taken them out of the operation of tl>c ftat. iS H. 6. In 
Kmg/jfs cafe, Moor. 199. where three judges, agairift 
one, were of opinion, that the Rat. 18 //. 6. applied to 
thofe cafes only where the hmd came to tlie king ij neii} 
titlcy not to thofe where his title in fee already appeared 
of record ; though there was no dccifion upon the point,' 
the opijiion of the three evidently was, that in fuch cafe 
as this the land would be confidcred as coming to the 
king by new title ; and that a previous office would confe- 
quently be nccclTary to make a grant valid : for they put, as 
inRances of new title, wartUliip, attainder, mortmain, 
or the like and title by ef cheat is as much a new title, or 
title arifing from circumRanccs not alrcatly appearing of 
record, as title by wardfhip or attainder. And they Rate 
this, as the mifehief at common law, that they who liad 
rights could not traverfe rhe office, and have tlic lands ter 
farm, but were prevented by grants before oflicc returned ; 
whereby the king had difableJ himfelf from granting the 
land to farm to him who tendered the traverfe : and the 
prefent caufe is , certainly within this mifehief. Upon 
thefe grounds, therefore, that this cafe is within the .wortls 
and fpirit of the ftatutes of Hen. 6., and within the mif- 
ehief intended to be redreffied ; and that the cafes in 
which grants, without office, have been thought main- 
tainable, are plainly diftinguiffiable from this 5 we arc of 
Opinion that the grant to Hayne in this caf^ is bad, unlefs 
the inquilition fhall be deemed fufficient to fupport it. 

Tlie 
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The objeftion to the inquifition is^ that it doed not ftate l8lo. 
of whom the lands were holden ; and by ftat. 2 and 
3 6, r. 8. /. 8. it is exprefsly provided, that whel'e L^ffce of 

any inquifition or oftke fhall be found by thefe words or HisM/ijFSTv, 
the like, quod de quo vel de quibus tenementa tenen- 
tur ignorant,” fuch tenure fo uncertainly found (ball not 
be taken fOr any immediate tenure of the king j but a 
melius inquirendum fliall be awarded, as has been accuf- 
tomed in old time. An inquifition not finding of whom 
the lands are holden is in fubftance the fame as one find- 
ing the ignorance exprefsly : (See Houfes cafe, Croi 
, Jac. 40.) for in favor of the omilTion to find as dircfled, it 
muft be prefumed that the jurors did not know, rather 
than that they knew and woi;iid not return the fad : but 
in cither cafe the award of h melius inquirendum would 
be neceflary. There is no grou,nd for confining the fta- 
tutc to particular inquifitions only : Co, Litt, 77. L con- 
fiders it as applying generally to adl inquifitions. The 
, ftatute, therefore, is decifive upon this point. The cafe 
then is reduced to the demife by the king ; and if tli^ king 
could not grant or let to farm, without office, we do not 
fee how the count upon his demife can be fiipported. 

The Court cannot treat the demife as nominal only, to 
bring the king’s title into difculfion ; but mufl confider ■ 
it as arfadual demife; and an adual demife is in tho 
teeth of the flat, 18 //. 6. We arc, therefore, of opinion, 
that the plaintiff is not entitled to recover, and tliat the 
poftea mull be delivered to the defendant. 
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Steward againjl Lukd. 

^HE writ was fued out(^i) on the 2 2d, returnable ott 
the 23d of January^ ant^ was ferved, together with 
notice of the declaration filed, on the return day. Where- 
upon Gafelee obtained a rule nifi on a former day for fet- 
ting aCde the declaration, with all fubfequent proceed- 
ings, for irregularity ; as having been filed before the 
fervice of the writ, which was a manifeft inconfiftency : 
and cited Brook v. Bennett TidePs PraB. 39^7. 4th edit, 
which cites 3 Smithy where it was held that the 
writ could not be ferved and notice of declaration given 
at the fame time j as fuch notice prefuppofed the declara- 
tion to have been filed before, and it could not regularly 
be filed till after the writ was ferved. Lawes oppofed 
the rule, on the ground that the praftice was calculated 
to fave trouble and expence, and was no prejudice to the 
defendant. But The Courts after confulting the Mailer, 
faid that the pradlice, having , been once fettled, they 
would not alter it ; and made the rufe abfolutCy. 


{a} Vide 4 61*0. 
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The King again/i The Juftices of the Weft Riding 
of Yorkshire. 


application was made in the laft term to this Court 
for a mandamus to tlie#efendants, direfting them 
at the then next Quarter SelRons to make an order for 
A. Horsfall j one of the petty conftables of the conftablery 
of HartifJiead ivith Clifton in the W. R., to raife alid levy 
52/. 5J-. lid, by an equal rate upon the owners and occu- 
piers of mefluages, lands, &c. within the faid conftablery 
liable to be rated to the relief of the poor, for the pur- 


Where before 
tiie flat 12(7 z. 
c. 29. the coua* 
ty rates had 
been alTeded 
upon the entire 
diAn€^ or place 
of Ha^tijhead 
with Clijtcn } 
blit the two 
eownfhips of 
H. and C. fe- 
p^ratety mam* 
taincdtheii own 


pofe of re-imburfing him the money which he had paid 
* _ * ^ ufed to contn- 

for the proportion of the faid conftablery towards the towards 

. the county rates 

county rate. Upon iliewing caufe againft the rule, it in certain hxed 

was agreed that the matters in difpute Ihould be tried in 

feigned iflues at the then next Summer alTizes at Torhy [hafftnuieonly 

wherein A, Horsfall fliould be plaintiff, and J, Goldthorpe 

'defendant; and that the queftions tried in thofe iffues proportions of 

coninhuuon to 

Jhould be, i ft, Whether the two townfhips, vills, or places the county raus 

of Hartfljeud and Cl f ton in the W. R. did or did not, be- entire dirtridt* 

fore and fince the flat. 1 2 Geo, 2. r. 29., for the more I^rc'”aflrjrcd to' 

eafy aflelTing, collecting, and levying of county rates, oV 

form one conftablery or place known by the name of rcfpcaivc 

counties, tcc, 

Hartifiead iviih Clfton^ for the purpofe of raifing fuch and does not 
rates. 2d, Whether Hartfloead and Clifton were or were Ihe pt 


not, before and fince tliat ftatute, two feparate town- Tied to^bc 
fliips, vills or places, for the purpofe of raifing fuch rates, [^cen the^ub- 

divifion-* of 

theft this cafe was held to fall within the fe^on, which p^ovlde^ that where 

there is no poor's rate in tlie panjhy ttnvnjhipt or piact aflVlfed to the county rates (by which 
muft be underftood no entire poor’s me co-exteniive with the place or dilln^ alTcfled to 
the county rates' the county rates lhall be raifed by the petty conitaKles in fuch manner as 
by law the poor's race is to be adelTcd and levied j that U, by an eyan/ rate on all Che in- 
liabiianU, 4pc. 


1 3 


And 
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i8io. And by the rule of Court it was agreed to be admitted, 
TliTKiNo townlhips of Hartijhiad and Clifton^ before the 

agairp ftatute, ufually contributed between thcmfclves to the 
the \v R. qf county rates or fome of them in the proportion of i-3d 
Yokjcshir*. 2-3ds by Clifton of the whole fum paid 

by the two townlhips of Har^Jdad and Cifton : and by 
the rule of Court it was left to the Judge, before whom 
the iflues Ihould be tried, to caufe any fpecial matter to be 
indorfed on the poftca which he thought fit. The jury 
found for the plaintiff on both the ifliien *, thereby efta- 
blifhlng the unity of the two townlhips in one joint con- 
ftablery, which had been always afll'ficd together for the 
county rates as one entire dillrid:. Upon this finding the 
application for the mandamus w^as renewed j which 


Toppings Auijlie^ and JLittledale^ now oppofed, and obr 
ferved that the ground of the application was not that the 
jufticcs in Seflions had refufed to make any rate for the 
reimburfement of the conflable, but that they had refufed 
to make an equal rate upon the owners and occupiers of 
lands within the two tow'nflnps, now found indeed to 
conflitute one conflablery for the purpofe of raifing 
county rates, but fo found, upon evidence, all of which 
went to efiahlifh that fuch joint rate, with rcfpe£i to the 
Riding at large, had always been raifed as between the 
two townfliips in certain proportions; namely, i-3d by 
HartiJJiead^ and 2-jds by Clftcn, And it appears that 
there is i)o jpint poor rate out of which the county rate 
can be paid ; for each townfliip Las always had feparate 
overfeers ; and the poor’s rate has always been raifetl in 
the proportions before nientionc^l, at leaft from 1739 ta 
1810, as appeared in evidence. The queftion then is, 
whether there be any thing imperative in tKe flat, j 2G.2. 
r. 29. to compel the Court to direft a deviation from the 


acc 
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acctiftoraed mode of rjifing the rate between thefe i8io. 

iownfhips. That ftatutc. which was made for the better — 

. ‘ The King 

colleiSIing of county rates than was before done under agaijifi 

feveral antecedent acts, directs the juftices in Seffions to the w, R. of 

dk K 8 m ft iK • 

make one general rate for all the purpofes of the recited 
afts, inftcad of the feparatc rates before made for each 
diftindl purpofo *, wliich geilferal rate however is directed 
to be aliefied “ upon every town, parifli, or place, &c, 

^ in Juch proportions as any of the rates heretofore made 
in purfuance of the faid feveral aQs have beeti ufually 
enacts, that the feveral fums 
“ fo affefled uposs £cich a nil every town, parifli, or place, 

&c. fiiall be colletSlcd by the high conflables of the re- 
fpeclivc hundreds and divdfionsin which any town, &c, 
doth lie, in fiich manner, and at fuch times as is here- 
<< inaftcr directed.” By f. 2. the churchwardens and 
overfeers of the poor of each parifli and place are required 
out of the money colle6led for the poor’s rate to pay to 
the higli conftable of the hundred or divifion in which it 
lies the fum airefled upon fuch parllh or place, within 
30 days after demand in writing; and tlie receipt of the 
high conftable fliall be a difeharge to the parifli ofEcers 
for fo much in their accounts. And then feft. 3. pro- 
vides (which feems to include the cafe in queftion,) 

** that in cafe no rate^ (by which niuft be underftood no 
poor’s rate co-extenfivc w^ith the diftritt charged) “ fhall 
be made for the relief of tlie poor in any parifli, town- 
<^*fliip, or place, the juftices in SelTions fliall by their or- 
der direft the fum afielTed on fuch parifti, townftiip or 
place, for the purpofe of this adl, to be rated and levied 
<< on any fuch parifh, &c. by any petty conftable, &c. in 
fuch manner as money for the relief of the poor is by law 
to be rated or levied and the fum fo afleffed is to be 
I 4 paid 
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paid over to the high conftable, and is leviable on the 
petty conftable in the fame manner as the rates under the 
2d claufe are leviable upon the parifti officers. Now here 
it appears that there is no equal joint poor’s rate for 
tijhead and Clifton \ but that the rate has always been 
raifed in certain diftin^l proportions. \_L€ Blanch It comes 
to this queftion, whether this divifion of the county rate 
between HartiJJiead and Clifton was a proportion agreed 
to be obferved between themfelves ; or whether the rate 
were by law neceflarily to be raifed in thofe diftinft pro- 
portions. I rather confider that the proportions fpoken of 
by the a£l meant the proportion which one entire cliftrict 
bears to otlier entire diftri£ts within the jurifdiclion of the 
juftices, and do not relate to the fubdivifions of each par- 
ticular diftridl.] In The King v. The Inhabitants of St, 
Pauly Covent Garden (^a) this Court held that the Seffions 
had no power to vary the proportions in which the coun- 
ty rate had ufually been afi'tfied on the feveral panjhes : 
and by a parity of reafon, the fame conftruftion ought to 
apply to fuch fubdivilions as have been accuftomed to 
raife their poor rates in certain diftin£b proportions. The 
legiflature never meant to meddle with the proportions 
in which the poor rates were accuftomed to be raifed in 
any << pariffi, townfliip, or place f but to adopt thofe pro- 
portions in raifing the general county rates ; and the word 
place feems to have been ufed in order to meet fuch a 
cafe as this. The county rate then, having as far back 
as can be traced been paid out of the poor rates in the 
proportions ftated tu exift as between the two townfhips, 
(hould fo continue to be raifed, as the a£); dive£l& the 
rr.tc to be affiofted in the feveral places in fuch propor- 
tior.L ^v, had been ufualiy afielTed. \Le Blaml, noticed 


{a) Cald. 158 . 


the 



IN THE Fiftieth Year of GEORGE III. 

die 4th claufe of the atEl, enabling the juftices in certain 
counties, including the county of Tork^ to order, if they 
diink fit, the money afTefTed on every fuch town, parifli, 
or place, for all or any of the purpofes of the a£f, to be 
paid by and levied on the petty conftable of the town, 
parifh, or place, in tlie manner directed to be purfued 
where there is no poor’s rate : probably contemplating 
that in thofe counties the poor’s rate was principally col- 
le£led feparately by different townfliips in the fame pa- 
rifh, when the county rates were afiefled and raifed on 
the parifhes at large.] 

Parkj contra, was flopped by the Court, 

Lord Ellenboroucit C. J. The a£l of the 12 Geo, 2. 
provides in the ill fc<Slion that one general rate fhall be 
levied upon the towns, parifhes, and places, in the aggre- 
gate, wdchin the limits of thedilTcrent commiffions of the 
peace, inPLCad of fo many feparate rates as were before 
Teviable on each under different a£ls of parliament for 
the like purpofes 5 which general rate how^ever is to be 
afleffed upon every town, parifh, or place in fuch propor- 
tions as had been ufually afTefTed ; that is, the proportions 
of the general rate, as between the feveral towns, pa- 
riflies, and places wdiich had before been feparately affefled, 
were to be preferved, but the money was to be raifed 
upon each by one aggregate rate, inflead of by the feve- 
rar*diflin£l rates before leviable under different afts of 
parliament for diflin<£l purpofes. Then were tliefe town- 
llJps of HartiJJjead and Clifton rated, and did tli£y pay 
before the a£l of Geo. 2. as one town, parifh, or place, 
or as feparate townfliips, &c. ? The fa<£l appears to be, 
tliat though ailing as two townfliips for fome purpofes, 
yet for the purpofe of county rates, and quoad the a6l of 

the 
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thfe^ 1 2 Gw., 2. they conffk«itecl but one place* The 24> 
feilion provides th&t the -payment of the county rate fhall 
be made tout ot th^ moneyvCcdiedl!ed .for the poor’s ^ rate 
in each pariiK and place*: but that muft be underftood 
of parifhes and places in which one general poor’s rate ia 
collected, and cannot therefore apply to a- cafe like the 
prefent, where there is no fuch general fund railed upon 
the entire dilbridl: which is aflefled to the^ county rate. 
The cafe therefore muft' come within th^ provifion of the 
jd fedHon, that where there is no poor’s rate, that is, nq 
poor’s rate co-extenfive with the diflrid^ aflefled, tho 
county rate lhall be levied by the petty conftable in 
fuch manner as the money for the relief of the poor is 
by law to be rated or levied 5*’ that is, by equal taxa- 
tion of the inhabitants, &c. of the place rated. The 
rate therefore mull be levied equally on the whole of this 
artificial place or diftrift, being that on which the county 
rates had before the adl been ufually aflefled, as if it had 
been one parilh ^ fuch being, as it appears to me, the true, 
meaning of the adl. 

Grose J. declared himfelf of the fame opinion. 

Blanc J. The feveral rates which now compofe 
the aggregate county rates were not ufed to be collcdled 
in the fame fubdivifions as the poor’s rate ; and the objedt 
of the legiflature in tfie adf of the 12 Geo. 2. for facili- 
tating the colledtion of the county rates, yeTiS to provide 
that in all thofe cafes where the county grates had been 
colledled in the fame diftri^i for which a poor’s rate was 
colledted, the county rate Ihould be paid out of the poor’s 
rate : but if there were no poor’s rate colledled in the 
entire diftridl co-extenfive with the afleflment for the 
county rale, then the latter was dircdled to be raifed by 

the 
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Ithlj petty coriftuble in the 'fame manner a6 the podr's rAte 
isTjyMaw to be levied ; whith muff be by a^'^qual tate- 
The projpbrtion^’ t6 be' preferved, fpdkifi of'iil^the fitft 
(L’laufe of the aft, are the proportions bet^*en the feversll 
entire diftrifts on which the county rates were afleffed 
before the aft, and not the feveral fubdiviiions of thof^ 


1810* 


The Kino 
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The juftiers of 
the W. R* of 

YoBXSHlftf- 


diftrifts, which were made for other purpofes. 


Bayley J. Before the aft of the 1 2 Geo, 2, feveral 
diftinft furhs were direfted to be raifed by county rates 
under different afts of parliament from the time of 
Hen, 8th to that of Queen Anne / and thefe were raifed by' 
fo many diftinft affeffments, which were difficult to be 
collefted from the fmallnefs of the fraftions into which * 
the fums to be paid by the individuals of the different 
diftrifts were to be divided : the aft of the i2Geo, 2 , was 
paffed to remedy that inconvenience by direfting all thefe 
feveral fums, leviable under the different ftatutes, to be 
pollefted in one general rate, but preferving the fame 
proportions of the integral rate to be paid as between the 
feveral diftrifts on which the feparate rates had before 
been affeffed. The fallacy of the argument confifts in 
applying the word propot-tions ufed in the aft to the fub- 
divifions of thofe diftrifts on which the county rates had 
been ufed to be affeffed, and which were not in the con- 
templatiori of the legiflature, who only meant to preferve 
the^fam^ proportions' as between the feveral diftrifts be- 
fore affeffed to the County rates With reference to the 
counties at large ; but did not mean to fplit the collec- 
tion into the fh ares of the fubdivifions of thofe diftrifts 
between thenifelveS. NOW for the pUrpofe of this a£t 
there is no poor’s rate iir the diftrift of Harti/head with 



114 


CASES IN HILARY TERM 


1810. 


, The King 
againft 

The Juftif-es of 
the W . tt, of 
Yorkshire. 


Cliftorij becaufe there is no entire poor’s rate collefted 
throughout that diftridt ; and therefore the county rate 
mult by the 3d feftion be ralfed as the poor’s rate is by 
law liable to be raifed, that is by an equal rate. 

Rule abfolute for the mandamus. 


Puller and Another againjl Glover. 

'^HIS was an aftion on a policy of infurance, made at 
' London and dated 25 th of Alay 1808, on ihip and 
goods, in the common printed form ; leaving blanks for 
the name of the fliip and the defcription of the voyage \ 
the fhip and goods being valued at 2500/. ; and the policy 
containing a memorandum, that, in confideration of 10 
guineas per cent, thereby received, the underwriters 


Tuefday, 

Feb. 6ih. 

The plaintiff, 

Invinj? flipped 

gooHs on an ad- 
vent u re to iV. 

Feterfl^urg^ on 
boHKl .1 vetTel 
ciiaiteieci tor tlu 
porpnfc, made 
jr.tuiance on 
fhip and goods 
in the com- 
mon printed 

in blank} screed to pay a total lofs in cafe the fliip Ann, Captain S. 

and by a written ® ' j j t i 

memoiandum Flower, JldouUl not be allonved by the Ruffian .government to 
«< the under- difeharge the cargo then on board at St. Peterfburg, on *iuhtch 
“ to'^pjy a^ioul ^voyage the vejfel had then failed^ charteied by Mcjfrs* C. and 
Ihi N.Puller(the-plaintiffs). The declaration then alleged, that 

** rtioulvJ not be 
aho^ ed hy 
«* the RuJJtan 
• * government 
•* to clikharge 
her cargo at 
“ St. P., on 


the plaintilFs had a licence from the Britifli government 
for the voyage mentioned in the memorandum ; and that 
at the time of effecting the policy, and from thence, un- 
til, and at the time of die lofs after mentioned, the plaln- 
« cbc vtfltThad intercftcd in a large cargo of goods on board 

«** chartr cd^ their^own account, and which cargo was 

«« by the plain- to be carried in the fliip upon the faid voyage, and to be 

«« tiffs.** Held ^ ^ ^ 

that the infured unloaded and fold on their account at St* Peterjhurg^ 
u|)on and in cerfain premiums of infurance neceflarily expended 

this poh; y on 

dn allcgaiion that the vcffel on her arrival at St,F was not allowed by the Rujftan govem- 
menr to difchaige her cargo, but was obliged to return back with it, by which the •value of 
the cargo was reamd below the amount of the invoice fntc, together with the charges j/aid thereon^ 
and the yretmm of injurance, &C. 
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by them upon the fald cargo to infure the fame upon the 
faid voyage, and which premiums amounted to all the 
money by the faid policy exprelTed and therein valued 
thereon; and that the faid infuranccwas made for their own 
ufe and benefit. That the faid fhip, with the faid cargo 
on board, failed from London upon the faid voyage, and 
arrived at St. Peterlburg, hut nvas not allowed by the Ruffian 
government to dif charge the cargo then on board at St. Peterf- 
burg, on the faid voyage on which Jhe was then chartered by 
the plaintiffs^ but was wholly prevented by the Ruffian go- 
vernment from dif barging her faid cargo^ and was obliged to 
leave St. Peterfburg without difcharging the fime^ and to 
return bach with the faid cargo from St. Peterfburg : by 
means of which premifes the value of the faid cargo has 
been greatly diminifhed to the plaintiffs, and has been re- 
duced below the amount of the invoice price of the faid cargo^ 
together with the charges paid thereon^ and the faid premiums 
of infurance fo expended by them upon the infurance of the faid 
cargo as aforefaid ; and the plaintiffs have been dandified 
in confequence of not being allowed by the Ruffian go- 
vernment to (lifeharge the faid cargo at S/. Peterjhurgy 
and have loft the premiums of infurance as aforefaid • fo 
infured by them ; by means of which and of the promife 
of the ‘ defendant he became liable to pay to the plain- 
tiffs 200/. the amount of his infurance, &c. To this the 
defendant demurred fpecially ; becaufe it did not appear 
with fufiicient certainty what lofs the plaintiffs had fuf- 
tained, nor how or in what refpeft they had been damni- 
fied ; and becaufe it was not averred with fufficient cer- 
tainty that the {hip had a licence from the king in coun- 
cil, or otherwife, &c. 


Taddy^ 


1810. 

Pvvlkr 

a^ainft 

Glovfr. 
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1810. T^ddy^ In fupport of the . demurrer, ccwitended^ 

■“ that this policy was void. as a gammg or wagering policy* 
mgaittft . within the ftat. 19 Geo, 2. 37« > adly, that it, was y< 3 ^d 

Glova*. ^ common law, as being made upon the voyage only, anct 
, not. upon the (hip or goods ; 3dly> that at any rate the 
declaration contained no fufficient ftatement pf lofs. 
jft. A gaming policy is not only, where the.affured had 
tio-intereft in tlie fubje£l matter, but where tlie event in- 
jured does not afFefl the fafety of the thing infured : as 
here, the fadl infured againft, of the fliip’s not being per- 
mitted to load at St, Feterjhurgy is not connected with the 
fafety of the fliip or cargo : whereas a policy of infu- 
^ance is a mere contract of indemnity againft. the lofs or 
deterioration of the property infured. On that principle 
the Court in Kent v. Bird {a) held, that an agreement by 
the plaintiff to pay a premium to the defendant of 20/. at 
tlie next port an Eaji Indiaman fliould reach 5 provided 
that if fhe did not fave her paffage to China the defendant 
. would pay the plaintiff 1000/. in a month after flie ar-r 
rived in the Thames, witliout reference to any property j 
was void by the ftatute ; although the plaintiff had goods 
on board liable to. fuffer by tlie lofs of tlie feafon. 
l^Bayley J. . The plaintiff there did not fliew any damage 
fuffered in confequence of the non-arrival China in 
time.] t In Kulen Kemp v. Vigne [h), a Dan[[}i fliip and 
cargo, bound from Riga to Marfeilles^ was captured by 
an Englifi privateer *and brought .into Falmouth, where 
. fliip and cargo ^ere condemned, but afterwards, the fen- 
.. tence was reverfed* and the expences of . the reverfal were 
ordeted by the Court of .Admiralty to, be a charge upon 
the cargo. The plaintiffs, who were only intereftei in 


{ a ) 583, 


( 3 ) 1 Term Rep, 304 . 


the 
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tlie cargo, having paid the eicpences of reclaiming Aip 
and cargo, infured the amotint by a policy *on the goods 
at and from Falmoulh to Marfeilles ; with a memorandum, 
that the lofs was to be paid in cafe th€ JlAp did not arnijie 
at Marfeilles. The fhip was again captured by d Spaniard^ 
and never in fact arrived at MarfiUk% and the cargo was 
loft to the plaintiffs by the expences attending the fecotid 
capture and reclamation t yet as the goods were preferred 
in fpecie and fold for the benefit of the owners, it was 
held that they could not recover the fum expended in 
reclaiming thofe very goods, upon an allegation of a lofs 
hy capture ! becaufe the event infured, being the arrival of 
the ptp at Marfeilles^ that event might ftill have happened 
notwithftanding the capture, inafmuch as the fliip was 
reftoted ; and therefore the event infured did not afieft 
the fafety of the thing infured. [Lord Elletiborough C. J. 
The events infured in thofe cafes^ w^ere not connedled 
with the fubje£t: matter of the Ioffes : but how do they 
apply to this cafe where lofs has in fadl happened from 
the very event infured againft, the non-allowance by the 
Ruffian government of permiflion to difeharge the out- 
ward cargo at St, Petersburg f It is the caufa caufans. 

' It cannot be ftated, that if a man be at tlie expence of 

‘ Ihipping goods to a foreign^ poi^t> uud wlien the fiiip ar- 
jrives there, he is not. permitted to land them, but is 
obliged to bring them back, he does not fifftain a lofs. 

' Ije certainly lofcs tire expences of carrying them there, 
irtclading the premiums of infurance.] adly, The kfu- 
rance is on the mtere voyage^ and nOt«on the fhip or goods. 
£Lord EUenhorough C. J. The infurance was on the ad- 
venture of the goods fliippod on the^ voyage defcribed.in 
the charterparty to which reference is made.] Then, 
3dly, there is no avermenV that the goods were loft, but 

only 
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only that they were reduced in value below the invoice 
price, with the charges paid thereon and the premiums 
of infurance. This is an attempt to involve the under- 
writer in the rilk of the market, which he does not in- 
fure : the goods have not been deteriorated by any of the 
marine perils infured againft. {Bayley J. Have not the 
premiums of infurance been thrown away upon an ad- 
venture which has become ufelefs by means of the event 
infured againft ?] The premiums of infurance have not 
been loft, for the policy took efFcft fo as to . cover the 
fafety of the goods againft all marine perils during the 
voyage, and the aflured had the benefit of it : but the 
•voyage^ fo far from being loft, has been performed in 
fafety. {Bayley J. The voyage has become inoperative 
by the event infured againft. Grofe J. The premiums 
of infurance may be added to the invoice price of tlie 
goods. Le Blanc J. If the invoice price of the goods 
were loo/. and the premiums of infurance 20/,, and the 
goods be returned again on the hands of the allured after 
the voyage out and home, it is clear that he muft fuftain 
a lofs of 20/. on them at all events.] The premiums 
cannot be taken to be infured as part of the price of the 
goods, unlefs fpecifically ftated as an objeft of infurance 
in the policy. The infurance is not to give the party a 
benefit in cafe of lofs, but ftriftly to indemnify him 
againft a lofs of the identical fub]e 6 \ matter of the infu- 
rance. [Lord Ellenhorougb C. J, Nothing is more com- 
mon than 10 add the coft of the infurance to the value pf 
the goods : and therefore any thing which caufes a Igfs 
upon that value by any peril infured againft is a 1 q& 
within the policy.] 

Puller contra was Hopped by the Court. 


2 


Lord 
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Lord Ellenborouch C. J. It is firft objefted that 
this is a wagering policy within the llatute : but it is any 
thing elfe than a wagering policy. The plaintiff fends 
out goods upon an adventure to St. Peterjhurgt and he 
infures againft the event of their not being fuffered to be 
landed on their arrival by the Rujfian government. When 
the fliip arrives there, the goods are prohibited tp be 
landed, and the plaintiff lofes the benefit of his adven- 
ture, and is obliged to bring back his goods charged with 
all the expences of the voyage. Can we fay then that 
this is a wagering policy, and that he had no intereft in 
the fubje£l of the infurance ? The goods are his \ the 
adventure is legal ; and he meant by this policy to guard 
againll the event from which the lofs has in fa£l hap- 
pened. There is, therefore, no pretence to fay that it is 
a wagering policy within the ftatute. It is next objcflcd, 
that it is an infurance upon the mere vo'^age^ and not 
upon the property embarked on it : but tlie voyage men- 
tioned evidently refers to the adventure flated. It is an 
infurance on the goods for the voyage on w^hich the Ihip 
was chartered, and with reference to the event deferibed 
ill the memorandum. Then, 3dly, it is objected, that 
tliere is no averment that the goods, as the fubjeft matter 
of the infurance, were loft. But the lofs is averred from 
the fliip not having been allowed to difeharge the goods 
at St. P. Some lofs muft have been incurred by that t 
the parties, indeed, agree by the memorandum to confidep 
that event as a total lofs : and though that would not make 
it a total lofs, if it were in its nature lefs than total ; yet it 
would be open to the party at the trial before a jury to 
(hew how much lofs, if any, had been Incurred by the 
event. There is no ground, therefore, for the demurreXf 
Upon any of the gbjeQions ftated. 


iSio. 


PVUVB 

Cloyii. 


VoL. XIL K 


Grose L 
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iSio. Grose J. concurred. 


PULLIR 

' again/i 
OlO'VBR* 


L"e Blanc J. Tbis was clearly an infurable riik, and 
within the policy : for h appears that the aflured were 
interefted in the goods, and that they chartered a veflel 
to carry them out to St, PeUrJhitrg; and they have clearly 
fuftained a lofs by the happening of the event iufured 
agalnft ; for they have had the goods returned upon their 
bands with all the charges of the \ oyajjp out afid hoAie 
ad<!ed to the original invoice price. 


Bayley j. Tliif> is no wagering policy, and the plain- 
tiffs feck to recover nothing hut an indemnity for the lots 
aftually fuftained by them upon the goods. They fcnl 
the goods out iljpou an adventure to St, Pcterjburg^ and 
they in fared again ft the event of their not being fuf- 
fered to be lantlcd by the7?/^<///governmc‘nt \ confidering 
that in that event though they got the goods back again, 
they fliould get tliein charged with all the expences out 
and home: and they might well fay that, contemplating the 
prf^bability of the event which Jiappcned, they woiiUl 
not engage in the adventure, unlefs the underwriters 
would indemnify them in cafe the goods were not fuf- 
fered to be landed. The underwriters agreed to this, and 
the contracl was legal j and as the goods were not fuffered 
to be landed, and the plaintiffs have incurred the lofs 
cluirgcd by them, they are entitled to recover the aipount 
of it from the underwriters. 


Judgment for the plaintiffs. 
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1819. 


Laroche and Othets agatnjl Ostvm. 


Tuejd^$ 
Feb, bth* 


^r'lIIS was an aftion upon a policy of infurance on Aninfunnce 
i. IT A / Qjj goods ihip- 

goods on board the {hiv^Jufto from Gottenburgh to a pedonaccrwin 

. r r voyage is not 

port or ports in the Baltic^ with liberty in cale or non- avo»deci by the 
admittance to unload at Carlepaunn^ warranted free of -fh^a roadifted'"^ 


capture in ports. The intereft was averred to be in 
James Aujfet \ and the declaration allegetl in one count a 
lol's by capture, not in any port or ports ; and, in another, 
a lofs by barratry : and at the trial before Lord hflett- 
horottgh C. J. at Guildhall^ a verdief was found for the 
plaintiffs for 200/., fubject to the opinionof theCouit on 
the following cafe. 

The goods in queftion were flipped by Mr. Aujfet^ on 
Avhofe account the infurance was made 5 and formed part 
of a large cargo ftiipped by various perfons at Gottcfihurgh, 
•The fhip failed from thence bound to Memd or Lijhcfi 


at anchor under 
order:i of the 
convoy, and 
after a flenal to 
prepare t9r tail- 
ing, and about 
the time when 
the fignal for 
weighing was 
made, taking m 
other goods on 
board j by which 
it was found 
that no delay 
was occafiontd, 
and th.'tt the 
fhip got under 
way :is Toon as 
flu* could oihtr- 
wde have done. 


on tl^ 22d May 1 809, under convoy of the 77 ’w//r/rr bomb 


veffel. On the 26th the licet anchored in Malmoc roads,. 


and on tlie 3d of June got under weigh again ; but, in obe- 
lUcnce to a fignal from the commodore, returned to MaU 
moe roads, and remained at anchor there until the 9th ; 
on which day, about half paff 12, the commodore made 
a fignal to prepare for failing, and about an hour after- 
wards the fignal to weigh; but before the fignal for 
weighing was made, a boat came along-fide the Juno with 
j I fmall boxes and two parcels of indigo, which were 
taken on board about the time when the hft mentioned 


fignal was made : about 3 o’clock flic got under weigh 
with, and was amongft the foremoft of, the fleet, which 
confifted of 76 veflels, when flie unfortunately ran 
K 2 aground^ 
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1810. 


LAftocnc 

ofrainfi 

OawiV, 


aground, and was, with fome other veffels of the fleet, cap^ 
tured and burnt by Dani/b gun-boats at fome diftance 
from the road, and not in any port. The indigo was not 
part of die original intended cargo, but had been ordered 
by fome merchant on board the Ihip, with wliom Mr. 
Aujfet had no concern, after the arrival of the fliip at MaU 
moe, and was brought off from the foore as foon as it ar- 
rived from up the country. Mr. Aujfet was not intereftcd 
in it. The time confumed in taking it in was not more 
than from 10 to 20 minutes ; and bulk was not broken 
for the purpofe of flowing it away ; but it was flowed on 
the cable ftage. No delay was occafloned by the taking 
it in, and ^be fliip got under way as foon as flie could 
otherwife have done. If the Court were of opinion that 
the plaintifls were entitled to recover, the verdidl was to 
ftand : if not, a nonfuit was to be entered. 

This cafe was defired to be referved for the purpofe of 
taking the opinion of the Court again upon the point de- 
cided in Rainew Bell (r/), where it was held not to be an- 
implied condition in a common marine policy on Jljip and 
freight that the (hip fliould not trade in the courfe of her 
voyage, if it might be done* without deviation or delay, or 
otherwife increafmg the rifk of the infurers. In that cafe 
the Ihip infured having put into Giln'altar in the courfe of 
her voyage from her loading port or ports in Spain to 
London^ in order to get a fupply of provlfions ; Lord E/len^ 
borough C. J. left it tb the jury to fay whether her going 
into Gibraltar were of neceflity for the purpofe ftated ; 
and if fo, whether her flay there were longer than was 
nccefTary for that purpofe : telling diem that if there were 
no neceflity for going there, or for flaying there fo long 
for the purpofe of being fupplied with proviCons, the 


(*) 


policy 
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policy would be avoided ; but not otherwife. And this 
Court afterwards confirmed the propriety of that direc- 
tion. The only difference in faft now pointed out by 
Scarlett for the defendant, between that cafe and the pre- 
fent, was that this was a policy on goods^ and that on (hip 
and freight ; but it was not pretended that this made any 
difference in principle. And he alfo obferved that the 
judgment in that cafe might have been fuftained by con- 
fidcring Gibraltar Rs a port m Spain. But Baylcy J. ob- 
ferved that it was not a port on the coaft of Spain^ within 
the meaning of tlie contra£tmg parties ; and the Court 
did not decide the cafe upon that ground, but upon the ge- 
neral principle flated. And Lord Ellenhorough C. J. now 
alked, how the rifle could be fhewn to have been enhanced 
or varied in any manner by the circumftance of taking 
in the goods, when it is found as a fact that no delay was 
occafioned by it, and that the fliip got under way as foon 
as (lie could otherwife have done. To this Scarlett an- 
gered, that thpugh the rifle were not enhanced, yet it was 
varied ; for the voyage from Gotienhurghy the fhip's load- 
ing port, had commenced ; and afterwards while the fhip 
was taking in other goods, it conftituted a different ad- 
venture, and fo made the rilk different. 

Lord Ellenborough C, J. The rifk infured was nei- 
ther enhanced or varied, but fomething was done in the 
courfe of the voyage which made no difference in either^ 
and therefore was no difeharge of the underwriters* lia- 
bility. The cafes of Stitt v. Wardell and Sheriff v. Pott^ 
in which a different opinioivhad prevailed, were duly con- 
fidered and over-ruled by the Court in Raim v* Seli^ 
which governs the prefent« 


Ks 
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1810. 


Larocn^ 

againfi 

OswlN. 


The 
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1 8 10. 

Larochk 

OsWXHt 
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The other Judges concurred, and Le Bliwc J. addecj 
that the rule laid down in Rajine v. Bell had beenj 
fince acSled upon in another v'afe of Cormach v. Gl/id^ 
Jlonc (a). 

Poftca to the Plaintiffs^ 


Gnfelee was to have argued f^r the plaintiffs, 
{a) II 347. 


7urfrfny^ 

Feht 6tli. 


CoaPLAND and Another, Afhgnees of Leedham^, 
a Bankrupt, againji Maynard and Another. 

*^HE plaintiffs declared in affTimpfit, tliat on the 7th 
of Aug, 1 806 it was agreed between them, as affignees 
of J. Leedham a bankrupt, and the defendants, on behalf 
of themfclves and other proprietors of certain inns at 
Matlock in Derhjhire, that the plaintiffs fhould tkhver to 
the defendants and the faid other proprietors the actual 


One being In 
poffeiTion oi 
premifes as te- 
nant from year 
to year under 
an agreement 
for a leafe of 
14 years, and 
the rent being 
in arrear, enters 

demurVwfih ” poffeffion of the faid premifes, late in the occupation of 
vIL^iTby^'^rei the bankrupt, on the ifl of Nov, 1806, and ffiould pay 

and^arrwM ^ year’s rent for the fame, becoming due on the loth 

rent accrued, 
and that he bad 
agreed to quit 
and to deliver up 
the premtfes to 
tbem, and that 
a valuation 
Should be made 

of his effefts on , , ^ ^ ^ 

the premilcs by two indifferent perfons, to be choien, &c. and that the fame ihould in tlie. 
mean time be affigncd and delivered up to a trurtee for the landlords ; the deed afligned his 
effeds on the premifes to fuch truftec, on iiuft to have the valuation made, and out of the 
amount to retain the arrears of rent, and pay the itJiduetoihe tenant ; held that the te«>ant 
rot having in fad quitted the poffeffion, nor any valuatioh having been made of his effeds j 
fuch ngreement to quit,'^^c. being conditional, and the condition not performed, nor tlie 
agreement in any manner aded upon, did not operate as a furrender of the tenant's legal 
term from year to year, and, confcqufcnily, that the right of the landlords to diftrain for the 
arrears oi «nt coittinucd atier fix months from tiie making of the indenture. 


of OBoher 1806, and all taxes up to the 5th of April 1807 j 
which poffeffion and payment the defendants thereby 
agreed to accept in fatisfaffion for all rent due fince the 
5th of April 1806 J and agreed that they would, without 


prejudice 
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prejudice to the right^^ if any, claimed by tlie proprietors 
of tlie faid inns, of diftraining upon the faid preniifes for 
all arrears of rent due at Ladyday i 8 dj 5 frojpi the bank- 
rupt, accept at a valuation all die houfliold goods, &c. 
on the premifes 5 and wouhl, upon fuch valuation being 
made, and upon receiving the poflefTion of the faid goods 
and other property, give to the plaintifFs their promiflbry 
note for the amount of fuch valuation payable on thp ill 
of May 1807. The count then Hated that the valuation 
of tUe goods amounted to 2<^66L i6s. 7^/. ; and that tlic 
defendants tlicvcupon accepted the faid goods and other 
property at that funi, and received the pofleffion thereof 
from the plaintiffs, hut had not given their promiflbry note 
according to their agreement. The declaration alfo con- 
tained the common counts for gootls fold and delivered, 
money had and received, and upon an account Rated: to 
which the general ifllie was pleaded ; and at the trial be^ 
fore Lord ElUnhorougb C, J. in Middlcfex^ a verdi£l was 
taken for the plaintifts for 1874/. i 6s, i fubjeft to 
the opinion of the Cnnrt pa this cafe. 

On the 7th pf Ncv. 1 798 a written agreement was made 
bctw^Gcn the defendants and others, as proprietors of tli^ 
premifes mentioned in the declaration, for a leafe of thofe 
premifes to J, Lcidbam for 14 years, at certain rents, and 
at a furtlier rent of 7/. per cent, upon all money which 
the proprietors fliould expend in tlie improvenlent of tlie 
premifes. Leedkain held the premifes under this agrees 
ment, but no leafe was ever granted. In 1804, feveral 
fums having been expended by the proprietors in im- 
provement of the premifes, the rent was fixed at^ 500/, 
per annum for a certain part called die Old Bath^ and 50/. 
per annum for the ether part called the Tt mp/e, On the 
1 2th of FcE 1 805, the rent being confiderably in arrear, 

K 4 an 
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Covr LAND 

agw^ 

Maynard* 


kli ihSttitare of this date wafe execi^ed between Leedham^ 
Ma^ndrd the defendant, and one X W'tlkinfon^ on behalf 
of Maynard and the other proprietors ; whereby, after 
reciting the agreement of the 7th of Nov. 1798, and that 
cOrtafin arrfekrs of rent were then due, and further rent 
tvrmld be due from Leedham on the 5th of April then 
hert^ and further reciting that Leedham had agreed to 
quit and deliver up the premifes to Wilkinfon in truft for 
the proprietors and for the defendant Maynardy on the 
5th of April then next ; and that it had been agreed that 
a valuation fhould be made of the houfehold goods, fur- 
niture, flock and effefts, by two indifferent perfons to be 
chofen, &c., and that the fame fhould in the mean time 
be afSgned and delivered up to Wilkinfon upon the trufts 
thereafter mentioned \ it was witneffed that for the confix 
derations therein ynentioned Leedham did ajftgn all his houfe- 
hold goods, &c* perfonal eftate and effefts upon the pre- 
mifes, to Wilkinfotiy upon trull to have fuch valuation 
made as aforefaid *, and out of the amount to retain the 
fums due for rent and arrears up to the 5 th of April then 
next, and to pay the refidue to Leedham on the faid 5th 
of April. No poffejfion was everltakeri under this indenture 
by or On behalf of the proprietors ; neither was there any 
luatlon made of the furniture and effedls ; but Leedham 
continued to occupy as before as well the premifes as the 
furniture and effefts, until the loth of Feb. 1806 j when 
no payment having bSen made on account of the rent, and 
rent having become due, a feepnd indenture was 
made between the fame parties as the firft ; whereby, 
after reciting in fubftance as before, and tliat Leedhatp, had 
agreed tO' quit and driver up polTeffion of the premifes 
^ WihinfiH bn the '5^th of ApHl i 8 o 5 , Leedham ajfignei 
^ hi? houJhIibli gbods, 8cc. perfonal eftate and 

upon 
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upon the premifes, to Wilkinfon, upon truft to have fuch 
valuation made as aforefaid, and out of the amount to re- 
tain what was due for rent and atrears, as mentioned in 
the fecond indenture, up to 1806, and to pay the 

relidue to Leedham on or before that day. Upon the 
execution of this laft indenture pofleffion was taken by 
Wilkinfon of the goods, furniture, and effefts thereby af- 
lignedj but this pofleffion was afterwards abandoned 
when it had continued a month, and Leedham was again 
left in full pofleffion of the premifes. No payment of the 
rent then in arrear w^s made by Leedham^ but every thing 
remained as before until the ift of March 1S06, when a 
third indenture was made between the fame parties, fimi- 
lar in all refpefts, except that it recited an agreement on 
the part of Leedham to quit on the 5th of April 1807 : by 
which laft indenture Leedham affigned all his houfehold 
goods, ftock, &c. perfonal eftate and effefts upon the 
premifes to Wilkinfon, on truft to have fuch valuation 
made as aforefaid, and out of the amount to retain and 
pay the feveral fums in that indenture mentioned^ and 
alfo the growing rents from Leedham during fuch his 
holding as aforefaid, and to pay the refidue to Leedham 
on or before the 5th <rf April 1807. On the 3d of June 
1 806 a commiffion of bankrupt iflued againft Leedham^ 
under which his effefts were duly affigned to the plain- 
tifis ; the a£i of bankruptcy on which he was declared 
bai^fcrupt being the faid deed of affignment of the laA of 
Feh. 1805. On the 7th ol Aug, 1806 the agreement 
ftated in the firft count of the declaration was entered 
into T|etween the plaintifi% and defendants ; and the goods 
and effefts therein mentioned upon the premifes were 
jafterwards valued at 1966/. i6s, qd, at which fum the 
Mc^ndwrts accepted the feme. The defendants never 

7t g»ve 


Cou^lAnb 

agtai^ 
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againfi 
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gave their promiffory note for fuch fum or any part ther^^ 
of, but paid into court under tlie common rule 1194/* 
ipr. 4^/., which was the balance due from the defendirtits 
to the plaintiffs, after dcdu£liiig all rent and arrears of 
rent for the premiCes up to the »oth of Ocl. 18.06, part 
of which rent accrued before the 5tli of April 1805, and 
part afterwards. The plaintiffs took the money out of 
court. It was admitted on the part of the plaintiffs that 
under the agreement of the 7 th of Aug. 1806 the defend- 
ants were to be in the fame fituatlon as if they had ac- 
tually diffrained upon tlie premifes at the time of making 
the agrcen;vent, or at any time fincc ; it being under flood 
at the time, that it was for the interefl of all the parties, 
botli plaintiffs and defendants, that no actual dillreft 
fbould be made upon the premifes. The queftion for the 
opinion of the Court was, whether at tlie time of making 
the agreement in the declaration mentioned the defendr 
ants and the other proprietors of the premifes were entir 
tied to diilrain for the arrears of the rent due on the 5t}i 
of April 1805. If the Court were of opinion that they 
had fuch right of diftrefs, a verdi£l was to be entered for 
the defendants : if not, the verdi^ entered for tlie plains 
tiffs was to ftand for 1874/. i6j*. ii</. 

Fellf for the plaintiffs, denied the right of the owners, 
of the premifes te diilrain for the arrears of rent ; and 
contended that the effe^l pf the indenture of the 1 2 th of 
Feb^ 1805 was to put an end tp the fprmer tenancy from 
year to year, under the agreement of Nov. 17981 for a 
leafe for 14 years, which was never executed j and to mak<p 
a new tenancy ; and therefore tliat the landlords loft their 
right to diftrain for the arrears of rent due under the 
former tenancy, after the expiration of fu months from , 

its 
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Its determination. The principal queftion is whether 
the preceding tenancy were determined by that in- 
denture i and this depends on others ; 1 11 , Whe- 

ther the recital in the indenture of the agreement by 
Lccdham^ to quit and deliver up the premifes, operated as 
a furrender in law of the term : and if fo, adly. Whether 
the fubfequent circumftanccs amounted to a waver of that 
furrender, fo as to fet up the former term : and alfo, 
3dly, Whether, as that indenture alligned all JLeedhait^^ 
efFe£ls and amounted to an aft of bankruptcy, it were not 
void in toto, fo as to do away the whole agreemeiiU 
^[ 11 , The indenture recites an exprefs agreement by 
Imm to quit and deliver up the premifes to Wilkinfon on 
the 5th of April 1805, which operates as a furrender in 
law of the term from year to year under which the tenant 
held. Lord C. 1 B. Gilbert {^) fays, ** tlnit any form of 
words whereby fuch an intent and agreement of the par- 
ties may appear (/.<’. for the tenant to yield up die eftate), 

will be fuflicient to work a furrender j and the law will 

• 

diretb tlie operation and conftru£fion of the words ac- 
cordingly, without the formal mention of the word fur- 
render ip ^he conveyance.*’ Therefore (he adds) if 
lelTee for years fay to the lellbr, that his will is that the 
lelTor lhall enter into his lands and fliall have the fame, 
pr is content that the leflbr (hall have again the land, 
nnd by virtue thereof the IclTor enters into the land ; this 
Is a fuflicient furrender.” And with this agree Perk^ 
/. 607. 608. E, 40. Ed. 3. 24., and Sleigh Bateman (^). 
He was proceeding to argue on the other points of the 
cafe ; but the Court being againft him upon this point, 
it became unneceiTary. 


4810. 

Covri.AN» 

againft 

Ma 


[fi) 4 Bac. Ahr. 409. Z«eafes, S. 


{A) Cro,Eli».J^Z7. 
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Lord Ellbnborough C. J. Is there any cafe where 
the tenant having agreed to furrender his term for a par- 
ticular purpofe to be efFeded> and that purpofe is not ef- 
fe£led, fuch conditional agreement has been held to ope- 
rate as an abfolute furrender ; though the tenant has 
never in fa6t quitted the poiTeHion ? Here there were 
mutual a£fcs to be done \ the tenant’s (lock and effects 
upon the premifes were to be valued, and he was to give 
up pofTeihon ; but no fuch valuation was made ; nor did 
the tenant relinquifh the poiTeilion of the premifes. How 
then can we take this to have been an a£iual furrender of 
the term merely from the agreement to furrender, when 
it appears that neither of the parties a£ted upon that 
agreement ? Though the word condition be not ufed in 
the indentures, it is in efFeft an agrecmeijt to furrender on 
Condition, and that condition was not executed. The 
confequence is, that the tenancy continued to fubfift, to- 
gether with the right of the landlords to diftrain for the 
arrears of rent. 

The other Judges concurred. 

Poftea to the Defendants, 


Balguy for the defendants. 
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William, Lcflee of Hughes and Hesthbr. his 7w«rr, 

Wife, againft Thomas. 

'J'HIS was an eje^lment for certain lands called Place Tenant for lift 
y Parle, Crygifiiller, Fytum iedtr, Pantygiar, and fine"an(* after- 
CwrndwrywyHS, in the parilhes of Treleaeh ar Bettwe, theprelnJfc^ 
Leanwinie, and Mydrim, in the county of Carmarthen; “he ettryand* ’ 
and upon the trial Ijefore Graham B., at Hereford* a ver- continuing pof- 

^ ... . . ftffionofthe 

dift was found for the plaintifFp fabje£l to the opinion <^tvjfce (the dc- 

fcndanc jncje£l« 

of this court on the following cafe. mem) s 

Richard Davies ^ being feifed in fee of the premifes In reverfion^r'*!//- 

queftion, by his will duly executed and attefted, dated affouftJrTf "L 

Auga i6th, 1783, devifed the fame to certain truftees and 

their heirs, upon truft to the ufe of his wife Grace Davies «nd aic 

ufurpation ot 

for life ; remainder to the ufe of his brother Thomas Da • <rechold t©. 

* *1 1 rt r . And, 

•vies for life j remainder to the truitees.to preferve contin- thciefore, no 

gent ufes, &c. ; remainder to the firft and other fons of anf^whetherf 

the body of T. D, fucceffively in tail male, in ftridl fet- dcvifer©? the* 

4tlemcnt ; with like remainders to his brotlier William for • 

diflcifce, a fine 

life, and to his firft and other fons in tail male, in ftricl cognizance 

fettlement 9 remainder to his lifter Ann (then Ann Evans, cco, levied by 

widow,) for life; remainder to the truftees to fupport toa^ftrange"/*^^ 

.without any 
'declaration of 

u'es, would bar her right of entry byefioppeland fortify the e Hate of the difleifor; or 
wh merit would fimp'y enure to her own ufe, or be altogether inoperative. 

After a devife to one and her hfin of certain lands in and other devifes to the fame 
perli^ and her rxerutors, admin ifirators, and afiigns of leafchold intertfis in C , and D.p 

n devife of all the rehdue of the ttHacor**s edate and real and perfonal, whaifoever 

and wherefoever, not before dtfpofvd of, afterpayment of debts, legacieb, and funeral ex- 
pencts, to (he fame devifer, extfunrtp udmimfirtaorspmd d^gnst /or her etjn ufe abjolutefyp 
will cairy a diHant reverfion in fee in the lands in H \ the words of the rtliduary claufc btirg 
large enough to cairy the fee, as comprehending all the rcfidue pf thed«Vilor*s rea/ efiete, and 
giving it to the devifee abjolutcly j .ind the intent to devife the whole mtereH m ajl his re* 
ineiniag tpnoperry oot being rebotted by Jimicmg ih© eft^te toiMfier tnd hr executors^ &c. 
emitting hnfs^ or by the limitation of other Jands to her and her heirs ; or by chc piior de- 
ef ^a leafdMld inccreif to the fame peiCon srrtbo fiune laRdsofwbicii the dcvifor had 
Ittch diilant reverhon. 


the 
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ihe contingent ufes, &c. ; remainder to her firft an*t 
other foils, in ftrift fettlement, in like tail ; with rever- 
fion to the tellator’s own right heirs for ever. By tlte 
fame will he alfo devifed other lands, &c. and alfo all 
other his real eftates, not before devifed, unto his faid 
brother Thomas Davies^ his heirs and afligns for ever. 
The tellator died without iflue in 1783, after making his 
will ; leaving Thomas Davies him furviving, his brother 
and heir at law. On the death of the tcftator, hi-s wi- 
dow, Graeey entered upon and became feifed of the pre- 
mifcs in queftion, under the devife to her for life j ami 
died feifed on the 27th of March 1788. Thomas Davies^ 
the brother and heir of the tellator, died OR, 9th, 1787, 
without iflue ; having previoufly made his will on the 4th 
of ^ept, 1787, duly executed and attefted, whereby he 
devifed as follows : « Firll, I give and devife unto my 
wife Hejlher Davies all that melTuage and lands called 
LhvyndivitSy ia the parifli of Egermonty in the county of 
Carmarthen^ and all that meffuage and lands called 
Blaenyronianf, in the feveral pariflies of Alydrim “and 
Dlanvihangel Ahercourn^ in tlie faid county, to have and 
to hold the fame to her, her heirs and ajigns Jvr ever, 
Alfo I give and devife unto my faid wife all that mef- 
fuage and lands called Pantyrathro^ and all that mefluage 
and lands called Dyffryntravel^ in the parifh of Llanjlephen^ 
in the county of Carmarthen^ to have and to hold to my 
faid wife, her heirs and ajftgns for ever P He then'jpves 
her in the famtj words his other tenements in the parifh 
of Langunaocky which are particularly deferibed in the 
will, and alfo the tenement of Nantyreagle, which is tliere 
partictdarly deferibed. Then follows, Alfo I give 
and devife unto my faid wife all xny leafehM eftate, that 
is to fayy tlie leafe on the mefluage and lands called 
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parie^ including PrygyJi^Jir^ and Parkmaur^ in tlie 
parifh of Tnleach ar BettwSj the leafc on the mefluage and 
lands called Llancarthgmir^ in the faid pariQi of Mydrim^ 
and alfo the leafc in the melTuage and lands called Weyn^ 
reed and Llainmcirgct^ in the parlfli of Llanwmc \ to have 
and to hold to her my faid wife, her executors, admi- 
niftrators and affigns, to and for her and their ufe and 
henefit. Alfo, I give, devife and bequeath 400/., toge- 
ther with all the interefl thereon due to me by mortgage 
on the mefluage and lands called Aherarther in the parifh 
of Pembryfi in the county of Cardigan, unto my faid wife, 
her executors, adminiftrators and affigns for ever.” And 
after thereby giving two legacies of 30/. and 20/., alfo a 
legacy of 20/. to his brother Wiliiamy and another of 20/. 
to his fifter Anne, is the following claufe. And finally 
eilt the rejl, refuhie and remainder of all my ejiate and <^e&s, 
real and pcrfonal, •wbatfoever and wherefoteifer, not herein- 
before given and difpofed of, after payment of my debts 
^gacies and funeral expeivces, I do give devife and be- 
queath unto my wife Hflber Davies, (one of the leflbrs 
of the plaintiff,) her executors, adminijlrators and ajjigns, /# 
and for her onxJt ufe and benefit ahfolutely : and I do hereby 
conllitute my faid wife foie executrix,” &c. The faid 
Hcfiher Davies on the 17th of Feb. 1791 intermarried 
with J. Hughes, the other Icffor of the plaintiff. William 
Davies lived in London, and died there in Auguft 1 78S, 
without iffue. Soon after the death of Grace Davies, the 
faid Anne Evans, by virtue of the entail created by the 
faid Richard Davies, took poffeffiqn of all the lands and 
tenements in queftion, and on the 22d of March 1792 
levied a fine of the premifes in queftion, and died on the 
13th of May 1808, without iffue; having prcvioufly 
made her will, duly executed and attefted, by which (he 

tlevifcd 
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-^ifedi the premifes in queftian to the defendant, who 
vpo^ her death entered on and took poffeflion of the fame 
under the faid will, and has fo continued in poffeflion of 
the fame from thence to the bringing of this aftion. 
The leflbrs of the plaintiff on the 95th oi Auguji 1808 
levied a line fur conufance de droit cum ceo of the pre* 
mifes in queftion in this adlion to one Ti Waters as conu- 
lee thereof, who previoufly thereto had no intereft or 
effate in the premifes : and on the ifl: of Sepu 1808, and 
prior to the day of demife in this eje£):ment, an entry 
was duiy made upon the premifes in queftion on the part 
of the leflbrs of the plaintiff, for the purpofe of avoiding 
all fines levied of the premifes i which purpofe was duly 
declared at the time of fuch entry. If tlie leflbrs of the 
plaintiff were entitled to recover pofleffion of the pre- 
mifes, the verdi£l for the plaintiff was to ftand : if not, 
a nonfuit was to be entered. 

Owen jun. for the leflbrs of the plaintiff ftated that 
the objef^ions intended to be raifed to the title were, ift, 
that the reverfion in fee of the premifes did not pafs- by 
the will of Thomas Davies to his widow, one of tlie 
leflbrs : but if it did ; adly, that the of the fine 
levied by Mrs. £vans, the tenant for life, was to difleife 
the reverfioner, and difeondnue or difplace her eftate : 
and if fo, then, 3dly, that the effeft of the fine of the 
S5th of Augtifi by the leffors of the plaintiff, jwas 

to confirm the eft^e o( the diffeifor, aqd eftop their own 
Tepovery. Upon die firft, there can be no doubt that by 
th® deyiie in the yrill of Thomas Davies^ of all Ae reft 
veOd^e an4 temj^in^r of all eftate and effe^s, teal 
^If^dp^fqnal^ vh^tfoeveir and .vherqfiaeyer, &;c, after :p?vy. 
fl^pt of Jiis fdeht^, &c. to hi§ her epc^utars^ admini^ 

Jlrators 
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Jirators and ajfignsj to and for her own ufe and benefit 
abfolutelyj* the fee of the reaJ eftate pafied, notwithftand- 
ing the devife is to her and her executors^ Isfc. \ the devife 
being in terms of his real ejlate to her abfulutely^ conftru- 
ing the words reddendo fingula fingulis. And he cited 
The Countefs of Bridgewater v* The Duke of Bolton (j), [But 
Lord Ellenborough C. J. faid that it was unneceflary tQ 
cite cafes upon that point : and called upon the defendant’s 
counfel to know whether he meant to difpute it : who 
admitted that the words of the refiduary devife were in 
themfelves fufficient to carry the fee in the real eftate un- 
difpofed of, unlefs he could fatisfy the Court from other 
parts of the will that there was no fuch intention in the 
teftator.] On the 2d queftion the cafe is, that Annt 
the laft tenant for life in pofleflion under the will^ 
of Rd. Daviesy levied a fine of the premifes in queftion in 
1792, but did not die till May 1808, without iffue; hav- 
ing previoufly devlfed to the defendant, who took poflef-^ 
fion on her death ; and that fine is meant to be fet up as a 
difleifin of the leflbrs of the plaintiff. But without going the 
length of that which Is intimated in Taylor v. Horde (J), that 
there can be no fuch thing as a diffeifin in modem times, 
without thecleftion of the party injured fo to confiderit, 
it is fufficient to fay that there does not appear to have 
been any diffeifin in this cafe. The leffors of the plain- 
tiff had a vefted intereft in the reverfion befope the fine 
levied by Mrs. Evans in 1 792, who was then in poffef- 
fion : the poffeffion was not changed by her fine, but con- 
tinued in her till her death j and file devifed to the de- 
fendant. Littletony f. 279. defines diffeifin to be pro- 
perly where a man entereth into lands where his entry is 
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not congcable, and oufteth him who hath the freehold." 
And Lord Coke in his Comment notes that every entry 
is no diffeilin, unlefs there be an oufter alfo of the free- 
hold ; as an entry and a claimer or taking of profits. Now 
tiie tenant fot life levying a fine, it cannot be fiiid that 
her entry was not lawful ; for in fa£l: flie made no entry, 
being already in pofleflion j and her continuing in pofTef- 
fion during her life could not be faid to be a difleifin of 
the reverfion expeftant on her death. Lord Coke [n) de- 
fines difleifin to be the putting out of a man out of 
feifin, and ever implieth a wrong." [^Bciyfey J. How 
can a perfon be find to be put out of feifin, who w as not 
entitled to the aftual feifin at the time ?] It lliould feem 
not. A remainder-man cannot be put out of pofleffiou 
who never w^as in poflelfion. Lord Coke fays, in anotiier 
place (^), ** a difleifin is a wrongful putting out of him 
that is aEiually feifed pf a freehold but a remainder- 
man or reverfioner is not a^ually feifed, and therefore 
Mrs. Hughes the reverfioner cannot be faid to have been 
difleifed. Even an entry on another, v/itliout an expul- 
fion, will not, according to the opinion of Lord Holt (r ), 
work a dlflTeifm, though it will give the party a feifin in 
law fufficient to have the po/Telfion adjudged to him if 
he have tlie right. But here there was neither an entry 
on nor an oufter of her in remainder ; and the tenant for 
life could not difleife herfelf. It may be argued that a 
feoffment by tenant for life diffeifes the reverfioner ; and 
that Lord Coke {d) fays that a fine is a feoffment of record. 
But though it be fo in form, it is not fo in fubftance j 


(<?) Co Lit. h, Vicip Doc Danvers^ T Raji, 314, 
{h) Co • Lit 2.7''. <3. 

(c) ^rtcn. I SalL 24.6. and Legf v. Hejward, ^ SalL I35« 
(J) Ca. Lit. 10, 
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tnd Ld. Coke had before [a) diftinguiflied between a feoffi- 
ment, which cleareth all difleifins and other wrongful 
and defeafible eftates^ where the entry of the feoffor is 
lawful 5 and a fine, which he fays, does not : the material 
difference between them was fhewn by Ld. C. J. Wilks in 
delivering the unanimous opinion of the Judges in the 
Houfe of Lords upon the cafe of Parhhurjl v. Smith {b)i 
and by Ld, C. J. Lee in delivering the opinion of this 
Court in the fame cafe (c), where the operation of a fine 
is put in oppofition to that of a feoffment. And in 9 Vim 
Abr, 456. Entry, E. pL 23. it is faid, that a fine is a 
feoffment of record only by fidlion of law ; for if another 
be in by tort, it will not amount to an entry, as a feoff- 
ment fliall : per Bndginan C. J. Cart, 176. The ground 
of the didindlion is that a fine is fecrct ; but a feoffment 


derives its force from its publicity j for it is of no effeft 
without livery of foifin. Co, Lit^,a, And in Fermor\ 
cafe (//), tlie cafe of Lanne v. Toher is referred to, wherein 
it was adjudged that where tenant for life levied a fine 
with proclamations, and 5 years palled in his lifetime \ 
yet he in remainder fliould have 5 years to make his claim 
after the death of tenant for life (i*). And it was alfo 
agreed, that if tenant for life make a feoffment in fee to 
one who had lands in the fame tow'n, and the feofiec levy 
a line with proclamations, it lliould not bind the remain- 
der-man, but he fiiould liave 5 years after the death of the 
tenant for life for he could not know of what land the 
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(d) Co. Lit, q.a. {1) rj 42 . 

(f ) /^iw. j'Jbr. 41 3, 414 'iR p 78. b, 79, 

(f) The fsime poiui wab .irljad^ed in Smy v. Junti C.ro. E/ia, no. for 
(l< 4 y ilu jnfticcs) it m.*:y be that ilie rcm.iindtr-msn had nO conufance 
of the foikitiire j and jr tie had, it i»at hiscledlion if hewjiltake ad« 
V int ipe ot it : anti fo cafe w.as cittd to be adjudged, 7 Eiiz. 

and tiie (>pin»on of the Ucurt in the \7i\L olGoodrigbt s.ForreJier^ 
is to the kune cffciH:, 
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fine was' levied : thdugh where one pretending title to 
land enters and dlffeifes another ^ and afterwards with intent 
to bind the difleifee levies a fine with proclamations! this 
fine fhall bind the diiTeifee by the exprefs purview of the 
flat. 4 H. 7. if he neither enter nor purfue his action 
within 5 years. Here therefore Mrs. Hughes had 5 years 
to make her entry in after the natural determination of 
Mrs. Evmis^s life eftate by her death. The nature of 
difleifin by elefiion is fully explained in Taylor Horde {a). 
The utmoft efFefl of a fine levied by tenant for life is to 
difplace the eftates in remainder j leaving to the remainder- 
man a right of entry, to be exercifed either immediately 
in refpeft of the forfeiture of the eftate for life incurred 
by reafon of the fine, or within 5 years after the natural 
determination of the eftate for life (^). In Goodright v. 
Forrejier (c) there was a change of polTeflion, which diftin- 
guifhes it from the cafe. If any perfon were a 

difleifor in this cafe, it muft be tlie defendant ; and by the 
ftat. 32//.^ 8. the right of entry of the party enti- 

tled is not tolled even by a defeent from a difleifor, un- 
lefs fuch dilfeifor had peaceable pofleffion for 5 years after 
the difleifin without the entry of continual claim of the 
party entitled. And liere there has been no defeent ; nor 
have 5 years elapfed fince the death of the tenant for life. 
Noy’s Max, 34. pi, 16. Neither is there any difeontinu- 
ance ; for the party difeontinuing muft be aftually feifed 
of an eftate of inheritance in the eftate difbontinued : 
therefore in Driver v. Hujfey {d)^ a fine levied by tenant 


(h) \Burr. 107—119., videCo. i/V. 330. ^.n. i. per totum to 
the conciuiion of the note in p. 340. b, 

{bj Focum V . Saltjhury^ Hantr, 40i> ft . Co. Lit. 327. b. and Goodrigbi 
v»F0ri‘^fr, 8 Eafi, 552* were cited. 

(<) li- 55 ?. 

(^) I H, SIm. .69. and note i to Cltri r. Pyiotll, i ^uml. 319. 
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for life was held to be no difcontinuance of the eftate 
tail in remainder^ which could only be difcontinued by 
the fine of one who was adually feifed at the time by 
force of the entail. \Bayley J. It is quite clear that a 
fine by tenant for life cannot work a difcontinuance of, 
the eftate in remainder.] Then 3dly, fuppofing there 
could have been a difleifin of Mrs. Hughes* s eftate in re- 
verfion by the fine levied by Mrs. Evans the tenant foF 
life ; ftill the fine fur cognizance de droit, &c. levied by 
Mrs. Hughes and her huiband in Aug. 1808 *, no ufe being 
declared, nor any change of polTeffion, and without any 
confideration moving from the conufee*, who had no prior 
eftate in the prcmifes ; would, notwithftanding her dif- 
feifin, enure to the ufe of herfelf and her liulband as co-^ 
nufors, and not to the ufe of the diffeifor : or if it did not 
enure to the ufe of the conufors, it would at leaft be in- 
operative. Beckwith* s cafe ( j) j Armjirong v. Wolfey [h) \ 
Roe V. Popham (r), Co. Lit. 23. Villers v. Beaumont {d)^ 

■ 1 3 Vin. Abr. 299. Fine. I. a. and Argali v. Cheney (^). 
The defendant’s counfel will rely on what is faid at the 
end of Buckler^ cafe in 2 Rep. 56. — Sixthly^!/ was faid 
that if the dilTeifee levy a fine to a ftranger, the diffeifor 
lhall retain the land for ever ; for the diffeifee, againft 
his own fine, cannot claim the land, and the conufee 
cannot enter ; for the right which the conufor had can-^ 
not be transferred to him *, but by the fine the right i$ 
exUn£l;, whereof the diffeifor fhall take advantage.” Now 
that was not a point in judgment ; for the cafe there was 
that A.^ tenant for life, leafed for 4 years to J 3 ., and then 
granted the reverfion for his own life from a day fubfe* 
quent to C., to whom B. attorned : and after the 4 yearfi 

(a) a Rep. 56. i. {h) 2 fFiif. I9. DwgU 

(^) Py. 146. A, {i) Latch. 8x. 
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expired, C. entered and leafed at will to £>., to whom 
tenant for life, levied a fine come ceo, &c,*, on which 
the remainder-man in fee entered. I^ord Coke fays, that 
five points were refolved \ the two firfl of which only it 
appears were neccffary to decide the cafe : but after dating 
the five, the fixib is noticed in the manner above meri-^ 
tioned. There are three other reports {d) of the fame 
cafe, which make no mention of any fuch point : and in 
fa£t the remainder-man recovered in ejeftment, upon the 
forfeiture of the tenant for life by conveying a greater 
eftate than he had. 


W. E. Taunton^ contra, as to the firft point, admitted 
that the general words of the refiduary claufe would be 
fufficient to carry this reverfion in fee, if the indent o£ 
Thomas Davies y the devifor, did not appear (as he con- 
tended it did) from other parts of the will, not to pafs it. 
And here he relied on the previous devilb of other lands 
to the wife a7id her heirs and afligns for ever which 
Ihewed that he knew how to pafs the fee by proper terms 
v/hen he fo intended : whereas the devife of the refidue, 
by which alone the reverfion in fee of the lands in quef- 
fion could pafs, if at all, to the wife, was to her, her 
executors j adrnitiiflratorsyand ajfigns^^ '{CA, Ellenhorough C.J. 
The devifes to her in the firft part of the will were all of 
lands that paifed intQ pofleflion immediately.] They were 
fo ; but if he contemplated this reverfion at all, it is mtore 
likely that he would have included it in that part of his 
will where he devifed the reft of his property to her in 
fee. Again, in another part he gives a leafchold i’atereft 
to his' wife in part of the very premifes in queftion, 

(a) 2, And, 29. Cro. JE/zts. 450. 585. and M-}ory 423. 

I . I called 
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called Plafyparke {Place y parhe). It does not appear 
whether any leafe was outftanding on thofe premifes at 
the time ; and none could have been granted by him that 
would not have terminated with his life. 

Suppofing he had a beneficial intereft in a leafe on thofe 
premifes, and the ultimate reverhon in fee after the in- 
termediate eflates for life and in tail, what inconffiicncy 
would there be in his devifing the Icafohold intereft tirft, 
and afterwards the revcrfion by the general claufe.] He 
gives the fubjeef matter of the rcfiduary devife, fubj^dl 
to cldbis^ legacies^ a?id fitticrnl cxpences \ which fticws he 
could not have contemplated a diftant reverhon. [Lord 
Fsllenhorough C. J. The words being large enough to pafs 
the reverfionary interell, it will pafs of courfe, if nothing 
appear upon the face of the will to rcitrain tliofe words.} 
Then, as to the eftecSt of tlic lines, the lefibrs of the plain- 
tiff are eftopped from recoveilng the reverfion *, becaufe 
when they levied the line of Aug. i 8 o 3 , the premifes 
were in poffellion of the defendant as a diffeifor ; and if 
the diflldfee before aftual entry made levy a nne to a 
llranger, fuch line will enure by law to the fiiilcifor. 
[adly.] As to the diffeifin, it is noi neceilhry lo rely on 
the fiitgle fa<Cf: of the fine levied by hirs. E^ausy the tenant 
for life, in 1792, as conllituting of itfelf the dill'cain of 
the rcverfioncr : it was at any rate a forfeiture of Jior life 
cllatc 5 and Ihe having ncverthclcfs continued in poffef- 
fiQii, and afterwards devifed the premiies to the defend- 
ant, his fubfequent entry and pofleflion upon her dea’h, 
under her fine and will, at all events amounted ro a dif- 
fcirjn(/r): otherwife there can be no diffeifiii committed 
at the prefent day. It falls wit/iin the dclmitions of .1 
diffeifni which have been referred lo fron: Lit! Lion andi 
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Lor 4 Cohi. [Lord Ellenhorough J, All the definitions 
include an oufier of the tenant, a wrongful putting of him 
out : and there lies your difficulty : there is an entry of 
the one party, but what oufter or putting out of the other 
is there ?] This keeping out of the lawful owner after 
the death of the tenant for life is technically fpeaking an 
intrufion, and every intrufion, as well as every abatement^ 
is in law a difleifin. [Lord Ellenhorough C. J. afted what 
authority (vj) he had for that pofition.] In their nature 
they are the fame, and the difference is more in circum- 
ftances than in fubftance. [Lord Ellenhorough C. J- 
Perhaps the reversioner might ele£t to treat this as a dif- 
feifin, but he is not bound to do fo.] Where there has 
been a pre-exifting privity of eftate, to which the poffef- 
Con of the wrongdoer might be attributed, there the 
party wronged may ele£l not to treat fuch poffeffion as a 
diffeifin ; but where tliere was no fuch privity, but the 
true owner is put or kept out wrongfully by a mere 
ftranger to the eftate, it is difficult to underftand how 
there can be any ele£tion to treat the adverfe poffeffion of 
the ftranger as lawful, i Roll. Ahr. 659. /. 5. ftates, as 
an inftance of diffeifin, a ftranger taking in his hand the 
ring of the door of a houfe left locked by the owner, and 
faying that he claimed the houfe to him in fee, without 
entering. This poffeffion of the defendant was fufficient 
to give him a feifin. 5 Com. Dig. Seijtn A. \Bayley J. 
What aft has the defendant done that neceffarily required 
the freehold to be in him, or that neceffarily Ihews him to 
be any more than a mere poffeffor. He has not attended 

(4) Littlttortf/. ^96, 397. points to a material diAinfiion in refpedt to 
the right o^ entry of the lawful owner, between the calc of an abatement 
and of a difTcirin, afttr a defeent caft. And vide Co. Lit, *77. fer the 
definitions of abatement, dilfciian, and intrufion. 

the 
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die lord’s court as a freeholder. Lord EUenbormgh C. J. 
All that is ftated here is, that on the death of the tenant 
for life the defendant entered and took poHeffion ; it is 
indeed added, that he did fo under the ujill of Mrs. Evans g 
but that merely fliews the occafion of his entry : he did 
not proclaim or announce to others that he entered as 
claiming the freehold, nor turn any perfon out of poflef* 
lion.] The dodlrine of diffeifin is founded on feudal te- 
nure, which required that there (hould always be a vifible 
tenant of the freehold, ready to perform the military fer- 
vices to the lord : and the defendant was the only perfon 
who could have been called upon to perform thofe fer- 
vices before the abolition of them by the legiflature. But 
though now aboliflied, the principle of that law applies 
equally to the vifible tenant in poiTeilion, holding in his 
own right. It cannot vary the cafe, whether the right 
owner be turned out of pofleflion, or kept out by one who 
will not deliver it up. Then [3dly] taking the defendant 
to have been a difleifor at the time, the fine levied by 
Mrs. Hughes extinguiftied her right of entry, according to 
the 6th refolution in BuckJer^s cafe [a) before cited. 
[Bayley J. The intention there was to levy the fine to 
the ufe of the ftranger.] 1 hat does not differ the cafe : 
nor the rule that where there is no con fi deration moving 
from the conufee and no declaration of ufes, the fine (hall 
enure to the ufe of the conufor; for that only applies where 
theiine is legally levied by a conufor in pofleffion. In IVi- 
cholas Moored cafe [h) hufband and wife being tenants in 
fpecial tail, with remainders over, the hufband difeonti- 
nued and died ; after which the wife levied a fine : and it 
was refolved, that though the Hat. 32 H, 8. c. 28. would 
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have operated to have protefted the entry of the wife 
after his death, notwithftanding the difcontinuance ; yet 
that till her entry there was a difcontinuance of her eftate, 
and that her fine levied before entry during fuch difcon- 
tinuance barred her entry, and fo fortified the eftate of 
the difleifor who claimed under her hufband. He alfo 


cited The Karl of Peterborough v. Sir Thomas Blud’worth (a), 
where a difleifee having levied a fine and declared the 
ufe by deed to the conufee, Bridgman C. J. held that it 
fhould not enure to the ufe of the difleifor ; but if no ufe 
had been declared, it fhould have been to the ufe of the 
ftiffeifor, and extinguifhed the right of the difleifee. And 
alfo to. Weak V. Loaver {b)y where, by way of jlluftration 
of the cafe in judgment, it is recognized that the fine of 
a diflTeifee to a ftranger operates to the benefit of the dil- 
.feifor in poflTeflTion. 


Lord Ellenborough C. J. The firft ftep of the defend- 
ant fails, in making out that there has been any difleifin at 
all. Suppofing there had been a difleifin, a further queftion 
has been argued, as to what would have been the effedt of 
the fine levied by the difleifee ; whether it would have 
enured to the ufe of the difleifor (^) : but if there were no 
difleifin die whole of the argument falls to the ground. 
Now' here tenant for life levied a fine, and continued in 
pofleflion till her death; having devifed to the defendant, 

G 

(d») X Lev. laS- [I') PoIIcx. CS. 

V) Ry Po^ham and Gaivdyy^ Gouljb. j6z. If du»’‘ng tlie dlijlifin, the 
difTe'.fce, wiitre he hath notlung hue a right, levy a fine to a ftranger, the 
dlflejiVr r.Lill not take advadiage of it. And by and Croitf Js. 

> \x\ ben y. Td fhirberti C/o. C<ar. 4554. the fine by a djflcilce to a 

ftrangci fliall not erure to the benefit of the dififeifor, but to the ufe of 
the toljijfor hinifvlf; for otherwife a ditreifin, being fceiet, miy be the 
caufe of diHnlur.fOii ol any one who intends to levy a fine for his ow»n 
bcficfiU 

who 
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wllO after her death entered and continues in pofieffion ; 
and this is contended to be of neceflity a difleifin : but 
what aft has he done to make him a difleifor? Th^ 
leflbr of die plaintiff never was in poffeffion, and there-.» 
fore could not be diffeifcd or put out of poffeilioa. It 
does not even appear that the defendant was cognizant 
of the claim of the leffor. Diffeiftn was formerly a no- 
torious aft, when the diffeifor put himfclf in the place of 
the .diffeifee as tenant of the freehold, and performed the 
afts of the freeholder, and appeared in that charafter in 
the lord’s court. But what aft of notoriety is here ftated 
to have been done by the defendant, as claiming to put 
himfelf ii^the place of the rightful freeholder ? It would 
be carrying the doftrine of diffeifin further than any 
other cafe has done to fiy, that the mere taking of the 
rents and protits, as 4eyifee of the land, is a diffeifin ; 
without meaning to do this adverfely to the party entitled; 
for it docs not even appear that when he entered he knew 
of the leffor’s claim. A previous point v/as made, upon 
v^hich there can be no doubt, and which was abandoned 
in the courfe of the argument, relative to the leffor’s title 
under the will of Thomas Davies* It wi’s properly ad- 
mitted that the words of the refiduary devife, giving all 
the reft of his eftate and eft'efts real and perfonaJ, what- 
foever and wherefoever, not before difpofed of, to his 
wife, her executors, &c. for her own ufe and benefit ab- 
folutely, were competent to C' 4 rry this reverfion, unlefs 
rebutted by fomething elfe in the will ftiewing that he 
did not mean to pafs it. But the omiftion of the word 
heirs in that claufe, which is introduced in others, is re- 
lied on for this purpofe. But where the words of the re- 
fiduary claufc are fo ftrong and clear for carrying the fee 
in this reverfion, we cannot colkft a contrary intent from 
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the mere omiffion of the word heirs^ which is fully fup» 
plied by other words. Then, the reverfion in fee having 
pafled to the lelTor Mrs. Hughes^ and no dilTeifin of her 
having been made which could in any manner give an 
effe£l to the fine levied by her in favour of the defendant, 
that fine, there being no ufe declared of it, enured to her 
own benefit. 

GftosE J. No one can look at the words of devife to 
the wife in the refiduary claufe, without feeing that the 
devifor meant to give her all his real eflate abfolutely 
which he had not before difpofed of, and confequently 
to include this reverfion in fee : and there is nothing in 
the reft of the will to fhew that he meant to give her lefs. 
And here was no difieifin by the defendant \ for he never 
meant, by any thing which appears, to difleife the lelTor 
Mrs. Hughes. 

Le Blakc and Batley, Juftices, concurred. 


Poftea to the PlaintifF. 
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^HIS cafe came on upon a rule, drawn up on feveral 
affidavits, and papers, including an account current 
delivered by the defendants to the Quarter Seffions for 
the county of Glamorgan in the year 1802, and two an- 
nual accounts of receipts and payments ending Mich. 
1807 and Mich. 1808, returned into this court by certio- 
rari at the inftance of the defendants ; by which the pro- 
fecutors were ordered to {hew caufe ^^hy an order of 
Seffions for reducing the rates to be taken by the com- 
pany under the a£l of the 30 Geo, 3. c. 82. for making and 
maintaining a navigable canal from Merthyr Tidvil to and 
through the Bank, near Cardiff, in the county of Glamor* 
gan, (hould not be quaihed for infufficiency. 

By that afl: the defendants are incorporated as a com- 
pany for the making, completing, and maintaining the 
canal, according to the rules and dire£lions exprefled in 


By the aft fot 
making and 
maintaining tht 
Clamor ganfiiire 
Canal, power 
is given 10 the 
canal company 
to make ali fucll 
works as they 
fhall think ne- 
cefTary and pro* 
per for “ effeft- 
“ ing, com- 
pleting,maiii« 
taining, im- 
** proving, and 
** ufing the ca- 
** nal, and other 
“ works;’* and 
the company 
were required 
to lay betore the 
Seffions an ac* 
count of the 
fums expended 
in making and 
completing the 
canal, up to the 
time of Its com- 


the aft, and to fupply the faid canal with water while the 
fame Jhall he making and when made and the aft con- account oI 

tains the ufual powers for making fuch refervoirs, feeders, lefted and of the 
and aquedufts, and fetting up fuch engines and other pences^of/up^rt* 

• ingf nudntainingt 

and ujing the na- 
vigation and iu works : and the Seffions are authorized, in cafe it appears to them that the 
clear prohrs exceed the per centage limited by the a£i on the Turns mentioned in the firft 
account to have been expsnd^d by the company (i. e. in making and completing the canal 
and its works,) to reduce the canal rates t lield ciiat the ScflVons, even after the period fixed for 
the completion of the canal, and after the firfi account delivered of the capital expended in the 
undertaking, and on which the dividends were to he calculated, were not authorized torejeft 
charges and expences,fiated in the annual account of difburfements, for new works, fuch a» 
a refervoir and fleam engine, which the company deemed neceffary, and proved by evidence 
10 have been erefted for the fupport and improvement of the origin jI line of canal ^ and for-tba 
better Jupplying it with water in dry feafons. Though it Teems that if the new works h^d 
been mewn to be merely Colourable, and ereded for purpofes collateral to the navigation 
authorized by the aft of parluimcnc, fuch charges would Itave beeu rightly rejefted by the 
Seffions. 


machines 
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machines for fupplylng the fame with water, and iot 
any other purpofes neceffary for the faid canal, as to 
the company fhould feem necelTary and proper 
and all fuch oth^r •works^ matters, and conveniences, as 
they Jhall think necejfary and proper for effeSiing^ complete 
ing^ maintaining i improving^ and u/lng the faid cettfal and 
other nvorks?^ And they were alfo empowered ‘‘ to 
make, and repair, fupport, vary, or alter fuch refer- 
voirs, engines, &c. and other works, as and when the 
« company fliould think requifite and convenient for the 
** purpofes of the faid navigation.” The company were 
ill the firft inftance limited to raife 60,000/. for thefe 
purpofes ; and if that were not fulRcient, they might raife 
30,000/- more amongft themfelvcs : and the aft limited 
the tonnage and wharfage rates to be taken by the com- 
pany for goods carried upon the canal. Then, after li- 
miting the dividends of the company upon their capital 
to 8/. per cent. “ upon all fuch money as fliall be aftu-*- 
ally expended in making and completing the faid naviga- 
tion and the fevcral works relating thereto,” &c., the a£k 
proceeds — and in order to afeertain the amount of the 
clear profits of the faid navigation, the company fiiall 
caufe to be entered in a book a true and particular ac- 
** count of the charges and expences of obtaining the aft, 
and of all money already laid out^ and nvhich Jljall from 
** time to time be laid out and expended m or any*ivays relating 
to the making andT completing the faid canal, and of all 
charges and expences ivhich fall from time to time he iti^ 
curred on account of the faid navigation, and the feveraf 
** works thereunto belonging, previcus to and until the fame 
Jhall be made and completed* And the company are alfo 
required from Michaelmas next af er the exnir..tion of 
two years from the time of completing the faid c'anal 
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^ to caufe a true exaft and particular account to be kept, 18 io» 

^ and annually made up and balanced to the 29th of ' 

of the rates collected by virtue of the aft, and of 
the charges and expetices attending the fupporting^ main^ 
taitihig^ a nd ufttig the faid navigation and the feveral nvorks ^*n**Co*”P***f* 
thereunto belonging which is to be laid before the 
juft ices at their Mich* Seflions next after the making up 
fuch annual account : “ and if by any fuch 'annual account it 
Jball appear to the jufilces at fuch Sejjions that the clear 
profits of the f lid navigation fliall apon the average of three 
<« years ihe7i next preceding have exceeded the rate ^ 81 . per 
cent, upon all fuch money as Jhall appear by the frJl~men-» 
tioned account to have been laid out and expended as afore-^ 

“ fold; the faid ji.ficesJJ^aU a7id are hereby authorized by their 
** order at fuch Sfjions to make fuch reduB'^on in the rates U 
he colli' Bed by virtue of the aB for one year then ntxtj as in 
the judgment of the faid jujliccs fioall he fujficicnt \ fo that 
the clear profits of the faid navigation for that year may he 
as near 81. per cent, upon the money nvhick Jhall by the faid 
account appear to have been expended as 
** aforfaid as may he^ And the company are prohibited 
from taking any higher rates. For the better afeertain- 
ing the truth of the faid accounts, the faid juftices at any 
Seftions, when and as often as they ftiaJi think fit, may 
authorize any pcrfoii to examino the account books of 
the company, and take copies, and examine witneffes on 
oath. 

fubfequent a£l: pafled in the 36 G. 3. enabling the 
company to extend their navigation, and to raife a further 
capital of 20,000/. within two years 5 but limiting the 
dividend thereon to 5/. per cent. 

It appeared by the affidavits that when the accounts of 
‘ the receipts and expenditures of the company were re- 
turned 
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ttimed to the Mich^ Seffions in 1802^ the aftual capita! 
expended by the company amounted to 1031600/. But 
by an order made after examination of the accounts at an 
adjourned Mtchn Seffions in Dec. 1802, that Court ftated 
that the fum aflually laid out by the company in making 
and completing the canal, which they had declared to be 
fo completed lince the 31ft of December X798, amounted 
to 96,340/. And that Mr. J. Wood on behalf of the 
freighters of the canal having offered to give evidence 
that 15,175/. and other fums, part of the faid fum of 
96,340/. principal, had been improperly laid out by the 
company, and ought not to be allowed, the Court were 
of opinion that tliey ought not to go into the fame, but 
referved a cafe ^thereon for the opinion of this Court. 
But upon the removal of this order by certiorari into this 
Court, it was quafhed. After this, annual accounts were 
delivered in at the Mich. Seffions, containing accounts of 
the rates collefted and of the charges and expences at- 
tending the maintaining and uAng the navigation and 
works thereto belonging. The laft of thefe, on which the 
queftion arofc, was the account from Mich. 1808 to 
Mich. 1 809, in which was included, amongft other items 
of expence obje£led to, amounting altogether to above 
9700/., a nenv Jleam engine and a refervoir for better fupply-^ 
tng the canal ivith water: the items of which charges were 
carried to the annual account tf dijburfements by the company. 
Certain freighters \ipon the canal objedled before the 
Seffions to thefe items, on the ground that the a£fs of 
parliament under which the company were incorporateti 
did not authorize any further expenditure for new works, 
^ the time for completing the canal had expired ; though 
it appeared that the company had not divided more than 
tihey w^e entitled to do by the laid ads \ and that thefe^ 

new * 
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fitew works were ere£tccl for tlye fiipport and improvement of 
the joriginal line of canaly and the better /applying it with water 
in dry feafonSy and not for any extenfion of that line. But 
though it appeared that the furplus, after paying thefe 
tliiburfements, was not quite fuificient to pay the autho« 
rized dividends, the juftices at their laft Mich. Quarter 
Seflions, difallowing the fums for fuch new works, which 
turned the balance, made an order for reducing the rates ; 
which order ftated in fubftance, that having had laid be- 
fore them the annual accounts of the company, made up 
and balanced to the 29th of Sept. lalt, of the rates colledled 
and received by virtue of the aft of parliament, and of 
the charges and expences attending, and for fupporting, 
maintaining, and ufing the faid navigation, and the feveral 
works thereunto belonging 5 and it appearing to the faid 
jullices by the faid annual account and by the annual ac- 
counts of the faid company by them laid before the juf- 
tices at their Michaelmas Quarter Seflions in. 1807 and 
1808, that the dear profits of the faid navigation have 
upon the average of three years next preceding the faid 
C9th of Sept. 1 809 exceeded the rate of 8/. per cent, per 
ann. on the firil year’s account in 1803 of the fums ex- 
pended by the company in making and completing the 
canal, and all charges of navigation, and the works thereto 
belonging previous to and until the fame were made and 
completed : therefore the jullices ordered fuch reduftioii 
of the 1*11108 to be made as therein dated, as in their judg- 
ment would be fufficient, fo that the dear profits of the 
faid navigation for the year enfuing might be as near 8/. 
per cent, as might be upon the money which by tli© faid 
account appeared to have been fo expended. 

This order having been removed by certiorari into tliis 
court, the queftion upon the refpeftive affidavits and 
document n was reduced to this, whether the Seffit^us in 
VoL. XU. j\l 
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eftimating the receipts and difburfements could exclude 
from the latter the expences of thofe wrw works which 
had been made with a view to the fupporting and improve- 
ment of the old line of canal, and for better fupplying it 
with water, as fo much added to the capital of the com- 
pany after the period when the original works were de- 
clared to be completed with the capital then invefted ; 
and whether the company were ftrlftly confined to the 
repair and fuftentation of the original works con(lru6led 
with the original capital ? 


Garrouf and Abbott (hewed caule againfi the rule, and 
contended that the object of requiring the accounts of the 
capital expended in completing the canal and the origi- 
nal works, and of the charges and expences of maintain- 
ing them, to be laid before the feifions, was to enable 
them to reflrain the company by their order from taking 
more than tl'.e (lipulated dividends on the capital a£tually 
advanced by them for the purpofes of the ait *, and to take 
care that the amount of the capital on which the dividends 
were calculated was not enhanced by fums expended out 
of the rates upon new works ; and that the allowance of 
dilburfements for charges and expences fliould ftri£fly be 
confined to the neceflary fupport and repair of the origi- 
nal works, and not be extended to cover new works and 
improvements, the expence of maintaining which would 
hereafter add to the annual charges, and defer the reduc- 
tion of the rates in which the public were interefied ; the 
aft, therefore, properly conftituted the SelTions judges 
of the neceflity artd utility of any new works to be erefted 
after the original fcheme was declared to be completed, 
and the company entitled to colleft the rates. The ori- 
ginal fum to be expended in making the canal and its 
works was limited by the fitft aft, and extended after- 
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wards to a certain amount ; but if the company by raif- 
ing their full rates can expend ad libitum the-^furplus 
after paying the limited dividends in making new works 
in which the members of their own body may have a per- 
fonal intereft, they may invert a capital in the concern 
much beyond the intentions of the legiilature : they may 
undertake collateral cuts. \_Le Blanc J. That would ex- 
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ceed the authority given them by the a£t.] So it is an 
excefs of their authority if they ere£l: unneceflary works 
upon the proper line. [Lord Rllenhorough C. J. The 
company are to judge of the particular works “ neceflary 
and proper for efFe fling, completing, maintaining, im- 
proving, and ufing the canal and other works.” Suppofe 
an additional lock was found wanting, are they not to 
judge of that ? You require us to read the a6^ as if the 
Sertions were appointed the judges of the propriety or 
fitnefs of the particular works, admitting fuch works to 
h?ve been ere£lcd for the purpofe of maintaining and ufing 
the canal. But I do not conceive that to have been the 


meaning of the a£l. Is tliere not a middle line to be 
taken ? The account is afterwards to be laid before 


the Scllions ** of all charges and expences attending 
** the fupportingy nialntaining^ and ujing the faid navigation 
•* and the feveral •worhs thereunto belonging they are to 
judge, therefore, whether the charges and* expences 
rtated in that account are charges and expences attending 
the maintaining and ujtng of the navigation authorized by 
the act, or wholly irrelevant to it. If, indeed, the new 
works were merely colorable, I fuppofe the counfcl for 
the company will not coiitend that the Sertions would 
not have power to dJfallbw fuch charges. L.e Blanc J. 
The new works are not for the purpofe of giving the 
canal a new line, but merely for the bet-cr fupplying of 
the original canal with water, which may have failed 

M 2 ^ from 
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from accidental catifes. Bayley J. Thefe are fairly’ 
charges for ufing the canal. Lord Ellenhorough C. J. 
The legiflature muft certainly have contemplated the 
making and fupport of a c^nal which Ihould be always 
full of water and ufeablc, and not one which ftiould have 
hs dry periods : and thefe works u^efe for the purpofe of 
making the canal at all times ufeable.] The^profecutor's 
counfel then admitted, that if the Court were fatisfied that 
the new refervoir and fteam engine were works made for 
the ufing of the canal, the charges ought to have been 
allowed : but they objedfed tliat this Court could not 
Review the judgment of the Seflions upon this, which was 
a matter of fadl within their jurifdidiion to decide. 


iiord Ellenborough C. J. Wc may always exercifc 
a control over the judgment of the Juftices below in tl^efe 
matters, when we fee clearly that they have proceeded 
upon a wrong principle or rule in afeertaining the quan- 
tum of rates fubmitted to their inquiry. There is no 
doubt upon this ad^ of parliament, that the company may 
cTcft new works in furtherance of the purpofes of the 
old line of navigation : but the judgment of the SelTiom 
in difallowing thefe charges has proceeded upon the con 
fideration, that the company could not execute any new 
works for thofe purpofes : that is an erroneous principle \ 
for though the ^orks may be new in fpecie, yet being for 
the maintenance of the old canal and works, the company 
were authorifed to make them. If, indeed, there ap- 
peared to be .any ground to fufpedk that the works had 
keen colorably executed for the benefit of individuals, 
and ufed for collateral purpofes, in fraud of the benefit 
in which the public had a right to participate, after pay- 
ment of the fair expences pf fuppolting, maintaining, 
and ufing the canal navigadoh and its works^ and of di- 

8 viding 
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Viding.the ftipi^Iated profits of B/. p^r cent, on the capital 
advanced under the firfl ad;» and of 5/. per cent^ on th^ 
capital advanced under the fecond a£hj we Ihould look at 
any extenfion of the works with great jealoufy, and iliould 
repudiate every charge for fuch as appeared to have 
been fo colorably executed : but that does not appear to 
have been the cafe in this inftance; and the Sellion having 
proceeded upon a wrong principle in rejefting the 
charge for thefe works, their order xnuft be (juaOied (a). 

The other Judges concurred. 

ne Attorney-Genera!^ Hall^ and Maule^ appeared for 
the company. 

(ii) Vjde ]^ex V. G/nfirvators of the Rivir TonCf 8 Term Rejf>. zS$. 


iSio. 


The King 
T he Glamor* 

C ANCHIIIE 
Can&lCorapan)(. 


Whitehead and Others again/l Firth. 


^^FTER aftion brought, the parties entered into a ge- 
neral fubmilRon by bond, which was made a rule 
of Court, to refer all matters in difference between them j 
but nothing was faid as to cofts, Tlie arbitrator made 


The affidavits 
made in anfwer 
to a rule niti 
for an attach- 
ment muft be 
intuled on 
•the dvti fide 


his award in favour of Whitehead and others, the plain- 

/ ^ in the caufe 

tiffs in the a<Sl:ion, and gave them cofts as between attor- of which 
. r * motion 

ney and client. Crofs motions were afterwards made in arifcM but after 
\ f m . 1 r t-.. » ^ the role for the 

this Court; one by Topping on the part of Tirtb^ to let attachment is 

afide the award, on the ground that the arbitrator had any 

exceeded his authority in giving cofts at all, but ^ Tng fdcrati*'^' * 

tachment are 
intitlecf on the crown fide. 

Upon a fubmifTion by bond of all matters io difference between the parties in a caufe, 
without making any mention of eefts, ihc arbitrator has no authority to award cofts as be- 
tween attorney and client, ftuc the plaintiff waving his coils, and h.ivlng only demanded 
pilncipal fum awarded, took his attachment for tliat fuin. 


M 


events 



i66 


CASES XN HILARY TERM 


i8io. 


Whitew ca d 
and Otiicrs 
agMufi 
Fjith, 


ercnty in giving any other cofts than as between party 
and party : the other by Burroughs on the part of Whiie^ 
head and the others, to enforce the performance of the 
award by attachment. Both the rules now came on to- 
gether ; . when it appeared that the affidavits to fet alide 
the award were intitled, ‘‘ In the matter of Firth and 
Whitehead and other sf to which no objediion was made(/i). 
But the affidavit againft the rule for the attachment being 
intitled, The King againf Firth f the reading of them 
was objed^ed to on the ground that they were wrongly 
intitled in that manner; for that the king was no party to 
the proceeding until the rule for the attachment was 
made abfolute ; and that the affidavits againft the rule 
nlfi for the attachment ought to have been intitled on the 
civil fide in the caufe or matter out of which the motion 
arofe ; which was the rule laid down in Wood v. Webb (b). 
The King v. The Sheriff of Middlefex (£*), and The King 
V. Harrifon {d)y though the pradlice was afterwards in- 
corredtly ftated to be otherwife in a note to Bainbrigge v. 
Halton {e). 

The Courty upon this laft point, faid that upon confide- 
ration of the cafes, and adverting to the principle of the 
thing, the cafe could not be in the crown office until the 
attachment was granted. That The King v. Harrifon was 
a much ftronger ca/e than this, for there the affidavits read 


(«) According to the received notion of the praAice, as there was a 
caufe in court, the afhdavtu Co fet al'fde the award ought to have heci) 
tiHitkd in that caufe : but wlitie there is no caufe in couit, but oidy a 
(ubmiiTion by bond to an awaid made a rule of court under the (bcutr, 
the afiidavits may be intitled in the mature &c , chough they i.eed not be 
Intitled at all. 

(^) s Tierw i?//* 153. (e) 7 TVriw Ref. 43^ 

\d) 6 ierm Ref* 60. (e)tS EaJI, zu 


in 



IN THE :Fim£TH Yeee Of GEORGE IIL 

in anfwer tp.a rule for a criminal information ^ere not 
intitled at all. 

♦ 

With refpefi; to the other obje£^ion» againft the award 
itfelf, they faid that as, if ce/is in general terms had been 
exprefsly mentioned in the fubmiflion, it mud have been 
taken to mean fach cods as the Court would have 
awarded between party and party; fo, nothing being 
faid of cods, though the arbitrator was, according to the 
cafe of Rse v. Doe (a), confidered to have an incidental 
power of awarding cods where an a6^ion was depending; 
yet the omillion could not be confidered as giving him a 
greater power to award cods as between attorney and 
client, than he would have had if the power of giving 
cods generally had been exprefsly mentioned in the terms 
of the fubmiffion. But they defired Burrough to look 
into tlic cafes, and fee if there were any authority for 
fupporting the award on this ground : and though he 
offered to wave that part of the award, yet the Court 
would not give him his rule for tlie attachment at that 
time. 

Burroughs on a fubfequent day, faid he had looked 
into the cafes upon the point, and mud admit that the 
cafe of Marder v. Cox {b) was an authority againd him, 
to (hew that the arbitrator, even under an exprefs general 
power to award coJis<^ could only give cods -of the caufe 
as between party and party, and not as between attorney 
and* client. And as by the cafe of Candler v. Fuller [c)^ 
it alfo appeared that the arbitrator -could not, without an 
exprefs authority, award the cods of the reference ; he 
was content to wave the award for fo much ; and as the 

{a) 2 Term 644. {/>) Cru?^. il?.. ^ • 

(c> Eut it has hgen fincc htlcl in Weed v. G'KtWy^ 0 

436. t\ut under a rule of ref^nce in which the ecjtt ^pere direAcd to 
aiftde the event of the awmrd, the Mailer might tax the coils of the refe- 
rence af well as of the caufe* ^ 

M 4 demand 
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i8». 


WMITtHEAD 

and Others 
afuwp 
Ff« IN. 


Triiayf 
ptl. 9ih. 

An in/lrument 
containing 
^'ords of pre- 
fcnt dcmiffc will 
operate as a 
Icafe, if fuch 
appear to he the 
intention of die 
paitica, though 
It contain a 
claul'c fc.r a fu- 
ture leafe or 
leiles; as where 
the one tbere- 
hy agtee$ tu 
and the other 
0greei to lake 
land tor 6i years 
at a ceitain lent 
for building, 
and the tenant 
agreed to lay 
«ut20io/ with- 
in 4. years in 
building 5 nf 
ixioie houfee, 
and when 5 
houfes wire 
covered in the 
landlord agreed 
to grant a leafe 
or leafes, 
(wliich might 
he for the more 
convenient un- 
cierlerting or 
afTignment of 
ihe leafes,; but 
thi agreement 
was ro Uc con • 
fuund btndmg 

(lii one J'ulty J»re“ 
j<ared could Le 
jjroauctd. 


demand on the defendant had only been made for the 
fum awarded, without the cofts, he was ftill entitled to 
the attachment as to the principal fum awarded* This 
was alTented to by Topping, upon an agreement that the 
rule for the attaclimeiit {liould lie in the office for a cer-r 
tain time. 


Poole againji Bentley. 

J N an adlion for the ufe and occupation of certain land, 
&c. which was tried before Lord Ellcnhorough C J. 
at Wejiminjler, the only quellion was, whether a memo- 
randum in writing upon a i6s» ftamp, figned by the plain- 
tiff and defendant, by virtue of which the defendant was 
let into poffeffion, were a leafe of the premifes, or only an 
agreement for a leafe ? If it were a leafe, it ought to 
have had a ftamp of a different and higher denomination. 
Lord Ellenhorough C. J. being of opinion that it was a 
leafe, as containing words of prefent demife, and appear- 
ing on the face of it to have been intended to operate as 
fuch, nonfuited the plaintiff. And upon a rule iiifi being 
g;ranted for fetting afide the nonfuit, which was moved 
upon the authority of Goodtitle d, EJi^ick v. Way {a), the 
memprandum appeared to be in the following terms. 
” Memorandum of an agreement this 1 2th of June 1 806, 
between J* Pooh and P. Bentley. The faid J. Poole 
herdfy agrees to let unto the faid P. Bentley, and the faid 
jP. Bentley agrees to take of tlie faid J. Poole, all that piece 
of land (deferibing it) for the term of 61 years from Lady-- 
day next, at the yeariy rent of 1 20/. free and clear of all 
taxes, &C-, the faid rent to be paid quarterly ; the firil 
quarter’s rent within 15 days after Michaelmas 1807. 
And that for and in confiderati^of a leafe to he granted by, 

tlie 


(<i) I Term Ref 735. 
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tie /aid J . Poole, fir the [aid term of yearly the fidd P** Bentley 
etgreesf within the fpace of 4 years from the date hereof^ 
to expend and lay out in 5 or more houfes of a third rate 
or clafs of building 2000/. : and the fiid J. Poole agreex. 
to grant a lecfe or leafes of the faid land and premifes as foon 
as the faid 5 houfes arc conyered in : and the faid P. Bentley 
agrees to take fuch leafe or leafes^ and to execute a counterpart 
or counterparts thereof This agreement to he conftdered hind-- 
ing till one fully prepared can be produced^* Signed by bod^ 
parties and witnefled. 


FmLrn 


Pari and Reader were to have fliewn caufe againft the 
rule J but the Court called upon 

Gar row and Storks , contra, to fupport their objeftion 
to the nonfuit; who relie’don the cafe before cited, where 
though the inftrument contained the fame words of pre- 
I'ent demife as the one in quejlion, yet as it provided for 
a leafe to be executed in futuro, it was held to operate 
only as an agreement for a leafe, and not as a leafe itfelf. 
The intention of thefe parties appears to have been^ that 
the defendant, who was to take the ground upon a build- 
ing leafe, (hould have th^refent pofleflion of it fqr the 
purpofc of ere<fiing the Xoufes ; hut in order to fecure 
his performance of thq terms, he was not to have the le- 
gal intereft conveyed to him until five at leaft of the pro- 
jefted buildings were covered in. They alfo referred to 
Doe d. Bromfeld v. Smith {a), where a fimilar conftrufkiom 
was put upon an inftrument which referred to a future 
leafe : and other cafes ;^re there mentioned to the fame 


{a) 6 Eajt, 530 , 

e 


Lord 
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Lord Ellenborough C. J. The rule to be coUefted 
from all the cafes is^ that the intention of the parties^ as 
declared by the words of the inftrument, muft govern 
the conftruAion: and here their intention appears to have 
been that the tenant^ who was to expend fo much capital 
upon the premifes within the firft four years of the term, 
llioald have a prefent legal intereft in the term, which 
was to be binding upon both parties : though when a 
certain progrefs was made in the buildings, a more formal 
leafe or leafes, in which perhaps the premifes might be 
more particularly defcribed for the convenience of under- 
letting or afligning, might be executed. The cafe of GW- 
title V. Way is the ftrongeft in favour of the plaintifF^s 
conftrudlion ; in which, however, the exa£b date of the 
inftrument does not appear : but the ftipulation was that 
leafes, with the ufual covenants, were to be executed be- 
fore Michaelmas^ and the rent which was to be paid half- 
yearly was not to commence till Lady^day^ though the 
tenant was to be let into pofleftion immediately, which 
looked to a payment under the leafes to be granted. 
The agreement alfo regarded feveral leafes to be executed 
in future. In the cafe laft cited there was a claufe to he 
added to the leafe : and all the other cafes contain circum- 
ftances of diftin£tion. 

The other Judges^concurred. 

Rule difcbarged^ 
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Legoe agalnji Thorpe. 


gth. 


^^HIS was an action by the indorfee of a foreign bill 
of exchange againft the drawer, and the declaration 
itated the bill as drawn by the defendant in Upper Canada 
on the 26th of May 1807, on C. B. Wyatt, at one month 
after light, for 21A payable to jilex. Legge or order, for 
value received ; and that it was indorfed by A, Legge, the 
payee, to Wm. Lcgge the plaintiff, and afterwards pre- 
fented to Wyatt for acceptance, who refufed to accept or 
pay the fame. And then the plaintiff averred, that at the 
time of making the bill, and from thence until and at the 
time when the fame was fo prefented to Wyatt for ac- 
ceptance, and from thence until and at the time for pay- 
ment thereof as aforefaid, he, Wyatt, had not in his hands 
any effe^s of the defendant, not h^id he received any 
confideration from the defendant for the acceptance or 
payment by him of the faid bill, nor hath the defendant 
fuftained any damage for or by reafon of his not having 
notice of the non-acceptance or non-payment by Wyatt 
of the faid bill ; of all which premifes the defendant had 
notice, by means whereof, and according to the ufage 
and cullom of merchants, the defendant became liable to 
pay to the plaintiff the faid fum of 2i/* &c. ; and in con- 
Adoration thereof promifed, &c. 


A proteft for 
non-acceptance 
of a foreign bill 
of exchange is 
not r.eceflUry Co 
he proved in an 
aAion by the 
indorfee againft 
the drawtr, if 
ir appeal cliat 
the drawer had 
noeffifti, nor 
probability of 
any cffeAs in 
the hsnds of 
the drawee at 
tlie time, and 
it do not appear 
that there was 
any fludluating 
balance of aftAts 
btcwe^n them 
unafeertaired at 
the time which 
mictht I lien have 
affoidtd proba- 
ble ground of 
belief to the 
drawer that bii 
bill would be 
honoured. 


It appeared at the trial before Lord Ellenhorougb C. J. 
at Guildhall, by the evidence of Wyatt the drawee, that he 
had refufed to accept the bill becaufe lie had no cflefts 
pf the draw'er’s in his hands ; but it appeared alfo that 

5 Wyatt 
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Wyatt was one of the executors of a Mr. Weeks ^ who 
died in Canada leaving property, and that this bill had 
been drawn in favor of Legge by tlie defendant in 
confequence of the defendant's having, at the defire of 
the executors, employed A. Legge to do feme carpenter^s 
work on an outbuilding belonging to the houfe which the 
defendant had rented of Weeks before his death, with 
whom he had made an agreement that the rent refcrved 
was to be laid out in certain improvements of the pre- 
mifes, the value of which had amounted to much more 
than the rent : but Wyatt having come to this country, 
and A. Legge wifhing to remit the money to his brother 
here, the bill in queftion had been drawn in the expedlar 
tion that Wyatt would difclrarge it j there being fulFicient 
affets of the teftaton Wyatt however difputed the exift- 
ence of affets in his hands to anfwer the bilL It was 
objefled on the part of the defendant that he was not 
liable, for want of a proteft, though he had no eifeff s in 
fpecie in the hands of the drawee, hut only (as he con-^ 
tended) a reafonable expedlation and equitable claim to 
have the bill accepted and paid j this being tlie cafe of a 
foreign bill of exchange, which by the cuflom of mer* 
chants required a proteft at all events to make, the drawer 
Kable, But Lord Ellenborough C- J. confidering that a 
proteft was not neceffary in the cafe of a foreign bill 
where notice of the diflionour would not be neceffary in 
the cafe of an inland bill \ overruled this objeftion, apd 
a verdi£t was taken for the plaintiff ; referring leave to 
the defendant to move to fet it afide and enter a nonfuit, 
if the Court fhould b§ of opinion that there ought to have 
been a proteft. A rule nifi was accordingly obtained 
fqir this purpofe ; againf^ whi^b 


Garrpw 
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Gamw and F. Pollock now {hewed caufe, and in{i{l:ed tito, 
that foreign and inland bills of exchange ftood on the 
fame foot in this refpe A : the prbteft neceffary to be made 
in general In the one cafe, and the notice of the diflionour 
to be given in the other, are the fame thing in effefk ; the 
proteft being only the formal and accuftomed manner of 
notifying the diihonour of the bill : tlie reafon is the fame 
in both cafes, being founded on the fuppofition that the 
drawer has efFefts in the hands of the. drawee, and there- 
fore to enable the drawer on receiving the accuftomed 
notification of the diflionour to withdraw his effefts out 
of the hands of the drawee as fpeedily as poflible. Then, 
if there be no fuch efFefts in hand, there can be no more 
reafon for the accuftomed notification of the diflionour 
in the cafe of a foreign than there is in the cafe of an in- 
land bill, where it is admitted not to be neceflary. And 
they referred to Rogers v. Stephens (^), Gale v. IValJb (^), 
and Orr v. Maglnnis (^■), as eftablifliing or recognizing 
the uniformity of the rule. 

Park and D, Potlocky for the defendant, faid it had been 
declared to be a fubje^l of regret from high authority {d), 
that tlie old rule, requiring notice of the diflionour of a 
bill by the drawee lo be given in all cafes to the drawer, 
had ever been broken in upon ; the exception, however, 

^ where the drawee has no effedls of the drawer in his 
hands, is too well eftabliflied in the cafe of inland bills to 
he now ihaken e but it is ftill not too late (there being 

(a) « Trrm 713. {i) $ Term MeP 

(c) 7 Eaflf 359, and wife another cafe on a foreign bill of exchange re- 
ftrnd to by JBuIIer J, in £ickfrtitk 4 v. Sotlman, 1 Term Ref. 4x0. as tried 
before him at Guildhall. 

(d) f^ide what was faid by herd ElUtibarough C. J. in Orr v. Maginmsf 
7 F.mfly 363., which was now faid to refer to Lord Eldon^ when at the 
bar : and njide the report of the principal cafe, at nift priua* 1 Camfb* 

|I2. 


only 
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only one exprefs decifion' by the Court on the point) to 
revert back to the old rule in refpedl: of foreign biHs, 
which ought to be governed entirely by the cuftom of 
merchants recognized in foreign courts* by which a pro- 
teft is always held necelTary and in fome of them the 
proteft itfelf is made evidence of the fads contained in it. 
In the cafe of Orr v. Maginnts the modern exception, 
even with refped to inland bills, was narrowed : and 
now it is fettled to be no excufe for not giving notice of 
the dilhonour, that the drawer had no effeds in the 
drawee’s hands at the time when the bill was refufed ac* 
ceptance, if he had any efFeds, to whatever amount, in 
the drawee’s hands when the bill was drawn. \_^Bayley J. 
That cafe did not proceed upon any diflindion between 
foreign and inland bills of exchange.] In Walwyn v. 
Sr. Qinntin {h\ Ld. C. J. Eyre afligns ftrong reafons why 
notice of the dilhonour, which he confidered to be part 
of the fame cuftom of merchants which created the duty, 
and which is therefore peculiarly applicable to the proteft 
for the dilhonour of a foreign bill, ought never to be dif- 
penfed with; namely, that the grounds of fuch difpenfa- 
tion cannot generally be known to the holder at the time 
of the omilEon to give notice. And he cautions bill- 
holders not to rely on it as a general rule that, if the 
drawer has no effeds in the acceptor’s hands, notice is 
not necelTary : and iuftances feveral cafes where notice 
would ftill be deemed necelTary. It is impollible in the 
prefent cafe to fay that no inconvenience could have re- 
fulted to the defendant from the want of notice through 


(tf) Vide Brough v. Batkins^ 2 Li ffjv«993 by f/ C J , a proteft on 
• foreign hill is pare of the cuAom ; but on an inland bill no proteft was 
necelTary by the common law 5 but by the ftat. 9 ft 10 3. e 17. Note, 

that ftatute requires either a proteft, or oihcrwife due notice to be given 
rbe dilhonor. 

I ^ 9 /: ©•?»//. 654, 5 ' 
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the accuftomed form of a proteft ; for he would then 
have loft no time in feeking his indemnity out of the 
aflets of the teftator in America. 

Lord EllenboHough C. J. This is an a£):ion by the 
indorfee againft the drawer of a foreign bill of exchange^ 
which was rcfufed acceptance ; and the queftionis whe- 
ther the drawer can proteft himfelf againft the payment 
of it for want of a proteft ? The faft is, that the bill was 
not drawn for aftual value in the hands of the drawee, 
and yet the drawer was not altogether unwarranted under 
the circumftances, in expefting that his bill might be 
honoured, fo that there is no imputation upon him for hav- 
ing drawn the bill. I do not mean to fay that aftual value 
in the hands of the drawee at the* time of drawing is eflen- 
tially neceffary to entitle the drawer to notice in cafe of the 
dilhonor ; for circumftances may exift which would give 
a drawer good ground to confider that he had a right to 
draw a bill upon his correfpondenf ; as where he had con- 
figned efFefts to him to anfwer the bill, though they may 
not have come to hand at the time when the bill was pre- 
fented for acceptance. But the defendant does not appear 
to have ftood in any fuch (ituatiou as would entitle him 
to draw this bill ; for he had no efFefts at the time in the 
drawee’s hands, nor had taken any means to furnifh hint 
with any ; and therefore the queftion dryly is, whether 
without efFefts In hand, or that which might be deemed 
ail equivalent, a proteft were neceffary in this cafe, being 
that of a foreign bill. But it has already been decided in th% 
cafe of Rogers v. Stephens not to be necefTary ; and that if 
notice to the drawer of non-acceptance be not neyeflary, 
for want of his having effefts in the hands of the drawee, 
neither is 'that fpecial mode of notifying the difhonour, 
called a proteft, necefTary. I have often regretted that 

the 
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the ftria general rule requiring notice of the difliohohf 
to be given was departed from in the cafe of Btckerdihe v. 
Bollmem^ on account of the drawer having no efFefts in 
the hands of the drawee ; becaufe, though I do not quef^ 
tion the foundation on which that dillin^Iion refts, after 
the fan£tion which it has fince received ; yet I meet with 
continual inftances of inconvenience refulting in prac- 
tice from it. It has often happened to me, fitting 
at nlfi prius, to be obliged to take an account between the 
parties, in order to fee whether there were any and what 
funds, or more properly fpeaking, whether the drawer 
had probable funds left in the drawee’s hands to anfwer 
:the bill : whereas if the courts had adhered to the original 
fimple rule, all fuch inquiries would have been unnecef- 
fary, and no doubt would have exifted in any cafe \ for in 
tevery aAion upon an inland bill againft the drawer, the 
plaintiflF muft have (hewn notice to him of the diftionour j 
and in every aftion on a foreign bill, he muft have Ihewn 
a proteft. In Biclerdike v. Bollman indeed the Judges 
did not merely confider it as a cafe of the drawer not 
having in fafi value in the hands of the drawee at the 
time, but as a fpecies of fraud to draw a bill on one on 
whom he knew that he had no authority to draw, for the 
purpofe of negotiating it. If one party draw on another 
without any profpeft of having value in the other’s hands 
to anfwer it, he Snows beforehand that his bill will not 
be honoured \ and therefore notice cannot be neceffary to 
# tell him that which he muft know already, not only that 
he had no value, but that he could have none which Could 
warrant him to draw the bill. Then the cafe of 
v. Stephens decided that there was no difference in this 
refpecl between inland and foreign bills. Here then the 
defendant having drawn tlie bill with previdus knowledge 

tliat 
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that he had no efTef^s in the drawee’s hands, and that his 
bill would be diflionoured, no proteft w-as neccflary to 
give him notice of it. 

Grose J. The cafes of SicherMke v. Bollmanf and 
Rogers V, Stepbensy Iiave decided the prefent. 

Le Blanc J. The Court in Bicherdike v. Bollmatiy con-^- 
fidering the difficulty of giving notice of the dilhonour in 
all cafes, (for inftance, where the drawer himfelf is dead, 
or keeps out of the way and cannot be found,) as a 
reafon againft the univerfality of the rule, looked to the 
reafon for which notice was required to be given, and 
therefore laid down the rule, not generally, that where 
the drawer had no effects in the hands of the drawee at 
the time, (which perhaps might turn out to be the cafe 
upon a future fettlement of accounts between them,) no 
notice of the diflionour fhould be given •, but that it need 
not be given where the drawer mdft have known at the 
time that he had no effects to anfwer his bill. That has 
been afted upon ever fmce in the cafe of inland bills : 
and in Rogers v. Stephens the fame rule w’^^as held to ex- 
tend to foreign bills : and the fubfequent cafes of Gale v. 
Waljby and Orr v. Maginnisy were in efPeft confirmatory 
of the decifion in Rogers v. Stephens; for the effort in both 
was to take die cafe out of the general rule, by Ihewing the 
faft that the drawer had no effefts in the hands of the 
drawee. There may perhaps be an inconvenience in adopt- 
ing a rule upon this fubje£t in our courtswhich is not a£led 
upon in foreign courts, as to difpenfing in thefe cafes wdth 
the prc>du£lion of a proteft if any fubjeft of this country 
fhould thereby be led to omit making and fending out a 
proteft, in order to charge the drawer of a foreign bill in 
ianother country : but that would only take place where k 
VoL. XII. N 


i8io> 

Lzccc 
agttnfi 
Taos Fir. 


was 
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was neceffarjr toinftitute proceedings againftthe drawer m 
a foreign court which did not adopt our rule ; and is an 
inconvenience which muil be left to the prudent precau- 
tion of the parties interefted to provide againft. 

Bayley J. Before the cafe of Bickerdike v. BoUfftmi 
the application of the general rule to all cafes was often 
attended with great inj\ifticc \ for perfons drew bills in 
payment of juit debts upon others in whofe hands they 
had no efFefts, and on whom they had no right to draw, 
and then if it happened that they did not receive due no- 
tice of the ciifhonour, they could not be fued; although 
in fa^l they had luffered no lofs from the want of fuch 
notice. To remedy this the rule was laid down in that 
cafe, that where the drawer had no efFcft s at the time in 
the hands of the drawee, and could have no reafon to 
believe tl^t his bill would be honoured ; as he could not 
be injured for want of notice of the diflionour, it was not 
necclfary to be given by the holder. The fame rule was 
applied to foreign bills above 20 years ago, in the cafe of 
Rogers V. 5/^/>7jtw,and lias prevailetlcvcr (ince. It was afl'cd 
upon in GaU v. Walfi i for at firft it did not appear there 
that the drawer had no ein*cls in the drawee^s hands, and 
the rule for a nonfuit was made abfolute in the fir ft in- 
ftance, for want of proof of a proteft for non-acceptance; 
but it was afterwards opened again upon a fuggeftlon that 
the fadl of there being no effects in the drawee’s hjinds 
at die time would appear upon the Judge's notes : that 
fa£k however did not appear upon the report ; and there- 
fore the rule ftood for entering a nonfuit. But the 
opening of the rule Ihews that it was then fully undem 
^ftood that if there had been no efteiEls of the dralver in 
ihe haads of the drawee at the time, the want of a proteft 

3 for 
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for «oii>oacceptance would have been no bar to th^ plains 
tiff’ s recoveiry againft the drawer. Such then having been 
the acknowledged rule ever fince the cafe of Rogers v. 
Stephens^ and tliat, upon a matter recurring perhaps many 
times in every day, and where the rule itfelf is calculated 
to further juftice between the parties, it would be at- 
tended with very great inconvenience if it were now to 
be altered. 

Rule difcharged. 




181^4 


THOAfft 


Randall againft Lynch* 

plaintiff declared in covenant on a charterparty 
fealed, made the iff of March 1809, whereby tlie 
plaintiff, mafter of the (hip Alhtofiy let, and the defendant, 
a merchant, hired to freight, the faid (hip on a voyage 
from London to Lancerottoj one of the Canary Ijlandsy &c» 
there to deliver her outward cargo to the freighter's 
agents, and to load her homeward cargo, and return 
therewith to the port of London, and upon arrival there, 
at the London docks, after regular report being firft made 
at the cuftom-houfe, make a faithful delivery of the faid 
homeward cargo to the faid freighter, &c. Then, after 
dating the covenant for payment of freight to the mallet 
according to Certain rates, there followed this covenant : 

And it Is hereby covenanted and agreed by and between 
the faid parties that days ftiould be allowed for unloading, 
loading,, and again unloading the faid cargoes, to com- 
mence and be computed at Lancerotto from and including 
the day after the faid mafter ihould be ready to make dif* 
charge of his cargo to be landed there, and notice Aereof 
to the freighter’s agent, &c. \ to commence again on the 

N a day 


Friddy^ 

Feb. 9th4 

Where a fhip 
was let to 
freight by char- 
terparty from 
the plaintiff to 
the defendant, a 
claufe in the 
deed— and 
“ It is hereby 
** covenanted an J 
** agi ttd by and 
between the 
' faid parties, 
that 40 dayt 
'*Jhall be aU 
* bowed for un- 
loading and 
loading again, 
«« Ac.,*’ was 
held to raife an 
implied cove- 
nant on the part 
of the freighter 
not to detain 
the fhip for 
loading and un- 
loading, Ac. 
beyond the 40 
days : and if he 
detain her for 
any longer time 
the owner*# re- 
medy is upon 
that covenant, 
and not in 
afTumpfit, as 
upon an implied 
new Gontrah. 
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iftio. day of her being ready to take in her homeward cargoy 

' &c. ; and to commence in London from the day of report- 

kig at the cuftom-houfe, &c. And like wife it was agreed 
^^**^**^ between the faid parties that it fliould be lawful for and 
at the option of the freighter to detain the veffel for ten 
working days over and above the hereinbefore ftipulated 
40 days, upon paying the faid mafter 5/. per day for each 
of the faid i o overlying days, or days of demurrage.” The 
plaintiff then made the proper averments of performance 
of what was required to be done on his part during the voy- 
age; and concluded with this averment, that afterwards on 
the loth of Augujl in the year aforefaid the veffel arrived 
with her homeward cargo at the port of London^ that is 
to fay, at the London docks, and then and there made a 
regular report at the cuftom-houfe, and was then and 
continually afterwards ready and willing to have made a 
faithful delivery of the faid homeward cargo to the 
freighter, &c. ; of which the defendant then and there 
had notice : and although the plaintiff afterwards began 
to make, and on divers other days afterwards, viz. until 
and upon the 10th of OEloher in that year, at the London 
docks aforefaid, made a faithful delivery, &c. and then 
ended and completed both the outward and homeward 
voyages, &c. ; yet, &c. : and fo the plaintiff proceeded 
to aflign feveral breaches ; the fourth of which charged, 
that the defendant did not nor would unload, load, and 
unload again the faid refpeftive cargoes of the faid veffel 
within the 40 days in the charterparty mentioned and 
ftipulated and allowed for thofe purpofes, computed as 
therein mentioned, and the 10 working days over and 
above the faid ftipulated 40 days ; but kept and detained 
Ac faid veffel with a part of the homeward-bouad 

cargo 
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cargo oh board her in the London docks [a) aforefaid for 
35 days after the expiration of the 40 days and lodays; 
whereby the plaintiff during all the time laft aforefeid loft 
the nfe and profit of his veffel, contrary to the form and 
cffed^ of the charterparty and of the defendant’s cov^ 
nant in that behalf made ; to the plaintiff’s damage, &c. 
The defendant by his pleas (inter alia) took iffue upon 
the faft of fuch detention above the 40 days and 10 days \ 
which being found againft him, and damages affeffed 
thereon at the trial before Ld. Ellenhorough C. J. in Lon* 
don ; it was on a former day in this term moved by 


rftio. 

Randal! 

ugdifi 


% 


The AttorneyGeneral to arreft the judgment ; and the 
rule was now endeavoured to be fupported by him. Gar* 
and Barrowy on the ground that the breach alleged, 
for keeping the veffel beyond tlie 40 lay days and the 10 
demurrage days, was larger than the covenant declared 
on; the covenant being only that 40 days ftiould be 
allowed to the freighter for loading and unloading the 
veffel, and 10 days for demurrage ; and no covenant that 
he would not keep it longer, or that he would deliver it 
up at the end of that time ; and therefore they contended, 
that the a£f ion of covenant would not lie in this cafe for 
a detention beyond the days allowed ; but that the plain- 
tifPs remedy was by an a^ion of trover, or on the cafe, 
as for a tort, or by affumpfit as upon a new and diftindi 
contradl by implication. And they alked whether cove- 
nant could be maintained againft a leffee by indenture for 
holding over after the end of his term. 

(a) The principal queftion at the trial on this part of the cafe was, 
wheclier the defendant were liable for a detention of the (hip in the Ifindtat 
docks; which detention was owing to the great prefs of bufinefs in the 
docks at that time, by which the company wtre prevented from unload- 
ing this veiTcl fooner. But he was held liable upon his covenant, 

1$. C Compb, Ni, Fru Caf, gsa* 

N 3 


But 
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xfc^ 

xSxil. But Courts (flopping Parity Toppings and Marryat^ 
^galnft the rule, who fliortly referred to Stevenfon^s 
cafe («)3j) were clearly of opinion that there was an im-r 
X^vNcii* pjjed covenant in the charterparty not to detain the Ihip 
beyond the ftipulated number of days ; and that the acn 
ppn was properly framed in covenant, and not in af- 
fumpfit* 

Lord Ellenborough C. J. A covenant is notliitig 
p:tore than an agreement of the parties under feal ^ and if 
they covenant together that it fhall be lawful for one to 
hold the other’s property for a certain time, that is em- 
phatically an agreement that he fhall not detain it for a 
longer time, but fhall then give it up to the owner; if 
then he detain it beyond that time, it is a breach of his 
covenant. The pofTefTion of the fhip beyond the ftipulated 
time by the freighter was only unlawful as being againfl 
his implied covenant that he would not detain it longer 
than that time. 

Grose J. agreed. 

Le Blanc J. There is an exprefs covenant between 
thefe parties that a certain time only fhould be allowed 

(a) 1 Leofi, 324. plaintiff \\2 lA covenanted with tlic defendant, that 
ft fimld h* lavifitl for tho defendant to cut wood for fire and hedge bote, 
vntbout making any or^utting m^re then nnejfary ; and the defendant 

gave bond to the plalntitf, conditioned to perform all covenants. Tl^je 
pla'intitf fued bxi the bund, nnd afligned fin* a breacii of that covenant, 
that the defendant had committed wafte in cutting wood : to wliicli ex* 
ception was taken that tlie condition only extended to covenants to 
performed on the part of the lefTee, But the exception was dlfallowed ; for 
it is tbs agreement of the leffee^ although it be the covenant of the JefTor. 
And vide Pordage v. Ct/Zr, 1 Saund. 31^. If it be agreed (by writing un- 
der fcal; between A* and A, that B* ftiould pay A. a cercein fum for his 
lands on a particular day ; this amounts to a covenant by to convey 
fie lands, is being the words of hti parties, by way of agreement. 

ip 



IN THE Fiftieth Year of GEORGE IIL 

to the defendant to detain the Ihip : his detention of it 
therefore for a longer time is in breach of that covenant. 

Bavley J. Where there is an exprefs contra£i by 
deed between the parties, afliimpfit cannot be main- 
tained on any promife arifing by implication of law out 
5 >f the terms of that contra^^. 

Rule difchargech 




RANPAlt 

mgainfi 

LvKieii. 


Elizabeth Want, Widow, and Gaskoin, 
Executrix and Executor of William Wyatt ^ ’ ** 
Want, deceafed, againjl Blunt and Others. 


^ J^HIS cafe was argued in the lall term by Comyn for the ThcruleiwWch 

plaintiffs, and Raine for the defendant. The argu* ft^ua?on 

ment turned upon the particular words of the contraft, crea1*e ^ 

The Court took time to confider of their opinion, which 

* sppiy to pci- 

was now delivered by tonal contraas, 

which muR be 


performed ac- 
cordintr to the 

Lord Ellenborough C. J. This came before the words and ap- 

^ , -ir parent meaning 

Court on a Ipecial cale, relerved at the trial of an action of the parties, 

• r • c and are not fa- 

ct covenant on two policies of mfurance, each dated the lisfied by a per- 

lormance cy. 


• pres. 

Where one, as a member of a life infurance fociety for the benefit of widows and female 
relations, entered into a policy of afiurance with the focicty for a catain annuity to his 
widow alter his death, in confideration of a quarkerly* pr^miuni to be paid to the fociet/ 
during his life ; and the fociety covenanted to him and hit executors, that if he Ihould 
pay to their clerk the quarterly premiums, on tlw quarter days, dmnng his life^ and if he 
(fibuld alfo pay his proportion of contributions which the members of the fociety ^ould dur- 
ing kis life be called on to make in order to fupply any deficicnccs in their funds } then, on 
due proof of his death, the fociety engaged to pay the annuity to his widow : and by the 
roles of ilie fociety, if any member negledled to pay up the quarterly premiums for 15 days 
after they ww due, the policy was declared to be void, unlers the member (eotMnuing m us 
good hcahb as when the poticy expired) paid up the arrears within fix months, and 51. per 
ladnth extra: held tliat a member infuring, navvng died, leaving a quarterly payment over 
due at the time of his death, the policy 'expired ; and that a tender of the fum by the 
fOember's exeesstotp though made vsith'm days after it keeameduif did not fatisfy the requi- 
fition of tlie policy and thf rules of tlie foctety, which required fuch payment to be made 
the membn* » his Ifetime, eentiuutng iu as good health as when the J>oli^ expired. 

N 4 fame 
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1^10. viz, the 6th of June 1 796. At the trbl before 

— — me in Middlefex aft^^r the laft Trinity term a verdift was 

and Another, found for the plaintifFs for 1000/. damages; fubjeii to 
TU u NT opinion of this Court on the following fadls. On 

anduihcrs. the 6th 1796 the defendants, being three of the 
committee of the Life Afluraiice Society for the benefit 
of widows and female relations, executed a policy, reciting 
that Wm. Wyatt Want of Windfcr hid become a member of 
the fociety^ according to the deed of fettlement of 19th 
Dec, 1795, inrolled in the Court of King’s Bench, and 
had propofed to make aflurance with the faid fociety for 
an annuity of 50/, to be paid to Elizabeth his wife for 
her life, in cafe (he fhould furvive him ; and had delivered 
in a declaration, fetting forth their refpedlive ages, and 
his ftate of health ; and reciting that the focicty had con- 
fented to aflure fuch annuity in conftderation of a quarterly 
premium of ah 13 s. 6d. to he paid to the fociety during the lift 
of the faid ^ •yf The policy then recites that 

W, W. Want had executed the faid deed of fettlement, 
and had paid the premium for one quarter of a year from 
the date of the policy : thereupon the defendants, whofe 
names were fubferibed to the policy and their feals af- 
fixed, being three of the committee for managing th^ 
affairs of the fociety, did, for and on behalf of the faid fo- 
ciety, covenant, promife, and agree to and with the faid 
W. W, Wantj his executors and admimjlrators^ that if he 
{hall well and truly pay or caufe to be paid to the clerk 
and receiver of the fociety for the time being the fiijl 
fum of 2/. 13/. 6 d. qn every 2 ^th o/* March, 24/A of June, 
29/A 2^ September, and 20/A j/* December, during the life 
jT/A^yAidf W. W, Want, or within fuch time after thofe 
days refpeBively as is or Jball be allowed for that purpofe hj 
fhe rules of the f^id fociety and if he lliall alfo pay a;id 

- contribute 
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contribute his proportion of the monies which the mcmherr 
of the fociety {hall, during his life, be called upon to pay 
and contrihute^ according to the rules, towards making 
good any deficiency of the funds of the fociety to anfwer 
the claims upon it ; and (hall in all other refpedis obferve 
the rules and by-laws of the fociety; then, on due proof 
being made of the death of the faid W. Wcr.t^ tlie 
committee of the fociety for the time being ihall and will 
well and truly pay out of the ftock and funds of the fo- 
ciety unto the faid or herafligns, after his death, 

in cafe fhe fliall furvive him, one clear annuity of 50/. 
during her life by equal quarterly payments on the 25th 
of Marchi 24th of June, 29th of September, and 20th of 
December, in CA'ery year ; the firft payment to be made 
on fuch of thofe days as fliould firft and next happen 
after Ae deceafe of the faid W. W. Want. Added to 
the policy was a N. B. that, by the rules of the fociety, if 
any member negle£t to pay the quarterly premiums for 
1 5 days after the fame become due, the policy will be 
void, unlefs the member (continuing in as good health as 
when the policy expired) pay up within 6 calendar monthe 
then next all arrears, together with 5/. for every month 
elapfed after fuch premium became due, or 5X. for the 
time elapfed, if lefs than a month. There was another 
policy of the fame tenor and date for another like an- 
nuity of 50/. By the rules of the fociety it was amongft 
otligr things declared and agreed, that if any member of 
that fociety ihould negleft to pay any quarterly premium, 
which Ihould be payable for any aflurance, for the fpace 
of 1 5 days after the fame fhould become due, then the 
policy fhould ceafe and determine, atid the afTurance be 
yoid to all intents and purpofes, unlefs the member making 

fuch 


1810. 


and Another 
agmnft 
Llwnt 
and Others. 
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iS^oi fttch d^0tdt Ihould within 6 calendar moiuhs next enfoing 
“ (continuing in as good health as at the time the policy 

Want r rr l \ 

anti Another was luffered to expire) pay up all arrears of fuch premi* 
pfu NT together with 5/. for every month which (hould 

andOthm. haveelapfed. 

The cafe then ftates that continually from the time of 
making tlie two policies the quarterly premiums therein 
mentioned, which refpeflively became due befuie and on 
the apth of Sept. 1808, were duly paid within the time 
allov/ed for that purpofe : but that the quarterly payments 
which became due on the 20th Dec. 1808 were not paid 
at the time they became due. That W. W. Wa 7 Ji died 
on the 25th Dec. 1808. That he did not in his lifetime 
pay, or tender, or oiFer to pay, the faid quarterly premi- 
ums, which became due on the 20th Dec. 1808, or cither 
of them ; but that on the 27th DcCf 1808, %i}hich was 
after his deaths but within 15 days after the faid 20th Dec,| 
when they had become due, the faid two quarterly prenii-i 
urns were tendered and offered to be paid by the execators 
of faid W. W ant to the clerk 4ind receiver of the faid 
fociety, (to whom alfo due propf of his death was offered) 
who refufed to receive them. 

This cafe has been argued, on the part of the plaintiffs, 
on the ground of its being, or bearing an analogy to ^ 
cafe of a condition annexed to a real edate ; and It wa^ 
faid that the premium to be paid by the affured was a 
condition to create an eftatc ^ that is, that the annuity to 
the wife for her life was to depend on the previous pay- 
inents of the quarterly premiums by the hufband;j and[ 
which were to create, as it were, the annuity for the life 
of the wife ; and that fuch conditions need not be flri£Uy 
|)erformed according to the letter 5 that it is fufficient 

if 
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if fuch 'cmditions be performed as near to the condition 
as may be, and according to its intent And meaning; al- 
though the letter and words of the condition cannot be 
performed ; different from conditions which arc to de- 
ftroy an eftate ; for thofe are to be taken ttri<ftly. And 
authorities {a) were cited in fupport of fuch diftinclion, 
as to conditions annexed to real eftatcs^ But we are of 
opinion that the analogy docs not hold in the prefent 
cafe, and that the rules applicable to conditions with re- 
fpeft to land do not apply. This is a contradi of affur*^ 
ance, and muft be conftrued according to the meaning 
of the parties expreffed in the deed or policy. It is an 
infurance on the life of the hulband, not, as ufually is 
the cafe, of a certain fum of money payable on the event 
of his death during the continuance of the policy or in- 
furance ; but of an annual payment of his wife, for her 
Jife, in cafe flic fliall furvive him, to commence from and 
after his deceafe. The rljk infured againil is his death \ 
and the premium is a quarterly payment to be made by 
him to the fociety, who are the underwriters, during his 
life. The duration of the infurance is fo long as he lhall 
pontinue to make thofe quarterly payments : but the in- 
furance is not tp be void if he pay the quarterly premium 
within fuch time after the quarter day as is allowed by 
the rqles of the fociety. The rules of the fociety, as 
|lated in the cafe, are, that if any member fliould negle£^ 
pay any quarterly premium for the fpace of 1 5 days 
after the fame Ihould become due, then the policy and 
jiflurance thereby made fliould abfblutely ceafe and be void 


1810. 

WjIfIT 
and Afiothi r 

Ul UMT 

and 


{a) Shep, Tontb* 140, X. and Li/. /, 334. 357. And the cafes df 7 kr/er 
ion V. iitMmforth, 5 Term Rep, 695 , and Salvin ir. yomesp 6 EaJfj 57l«f 
^ere aiio cited in Uie argument. ^ ' 
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^8io. to all intents and purpofes ; unlefs thi member making fudh 
default ftould within 6 calendar months then next (con-^ 

Want .... ^ , 

inri Another Unuing in as good health as when his p'ilicy wai fffe^ed 

sfv^T ^0 expire) pay up all arrears of fuch quarterly premiums, 
and Other*. every month, and fraftion of a month, 

which fhould have elapfed fince fuch premium became 
due. This is the only rule of the fociety allowing any 
further time beyond the quarter day : and by this rule it 
feems to be allowed to the ajfured or member to keep his 
affurance on foot and his policy in force, on the terms of 
fimply paying up the quarterly premium, if the negleft has 
not exceeded 15 days after the fame became due, without 
any additional penalty, and without the condition, which 
is impofed in cafe of longer ncgleft, of being in as good 
Jlate of health as when his policy expired. But the plaintiff 
contends, and her whole cafe depends on making out that 
point, that by the true conftruftion of this rule of the 
fociety, and the claufe in the policy referring to it, it is not 
neceffary that the party whofe life is injured Jhould himfelf 
pay or caufe to be paid the premium within the 15 days, 
or in faft be alive at the time it is paid •, but tliat it is fuffi- 
cient if any other perfon interefted in the infurance 
fliould caufe it to be paid within tlie 15 days, though 
the event infured againft might then have happened. In 
order to determine this point, it is material to confider, 
I ft, Whether, at the^time of the death of the perfon in- 
fured, the policy were or were not expired ; becaufe if 
the policy were expired at the time, the defendants cannot 
be held liable. Now the infurance is for a quarter of a 
year, and fo on from quarter to quarter, and it expires at 
the quarter day : fuch is the clear underftariding of the 
|p»arties, as ezpreffed in the rule of the fociety referred to by 

the 
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the policyy and ftat^ in the cafe ; viz. (continuing in a$ 
good health as nvhen his policy was fuffered to C 9 ^ire\ that 
muft refer to the quarter day up to which only the pre- 
miums had been paid, and cannot include the further 
term of 15 days which muft be covered by the further 
premium ; each premium being for an infurance for a 
quarter of a year only, and not for a quarter and 1 5 days. 
To this point the cafe of Tarleton and Others v. Staniforth 
and Others^ 5 Jl Kep, 695. is an authority. So that the 
death of Want happened during a period not covered by 
the policy \ viz. on the 25th of Dec. Again, by the con- 
ftitution of this fociety every perfon making an infurance 
on his life becomes a member of the fociety, and executes 
the deed of fettlement, as it is ftated in the policy, that 
W. W. Want had done in this cafe ; and is liable to con- 
tribute to anfwer the claims made on the fociety ; and 
the committee, that is, the defendants, covenant with 
Want to pay the annuity to his widow after his death, if 
he lhall pay the quarterly premiums on the days fpecified, 
or within the time allowed by the rules of the fociety ; 
and if he ftiall alfo pay and contribute his proportion of 
the monies, which the members of the fociety ftiall during 
his life be called upon to pay and contribute, according 
to the rules of the fociety, towards making good any de- 
ficiency. It is clear, therefore, that he was only to con- 
tribute to fuch claims as the members of the fociety fiiould 
be called on to pay during his life ; and if any calls had 
been made on the 26th of Dec. they could not have af- 
fe£f ed him or hU eftate and yet after he has ceafed to 
be a member of the fociety, it is infilled that a payment 
may be made on his liehalf, to revive the liability of the 
fociety to feme perfon at the time of p^ymen; of the pre- 
miums 


i8io. 
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l8ie. 


Want 
«nd Another 

Blvht 
and Others. 


miums not a member of the fociety. The whole tenof 
of the policy and rules and orders fhews that no perfon 
can be adured wthout being a fnember. It is a fociety in-* 
furih^ each other. The firft ftep required is to fign the 
deed of fettlement^ and become a member \ and then the 
premium is paid by him as a member of the fociety. So 
that no perfon, except he or (he be a member of the fo- 
ciety, is entitled to make aflurance with them ^ and the 
paying a premium for another quarter is making a new 
affurance, though under the former policy. The whole 
frame of the policy, too, fliews that every premium mtift 
be paid during the life of the aflured. The agreement 
for the infurance ftated in the beginning of the policy is 
in conllderation of a quarterly premium of 2/. I3J. 6 ^/., 
to be paid during the life of W. W. Want. The covenant 
of the defendants to pay the wife's annuity, after Won/s 
death, is “ if Want (hall pay or caufe to be paid the 
quarterly premium on every quarter day, during ihe Ife 
^ Want, or Svithin fuch time after as ftiall be allowed by 
the rules of the fociety for that purpofe in conftruing 
which fentence, the cxprcfllon during the life gfWant 
muft be underftood as applying and carried on to the lat- 
ter part of the fentence, and is the fame as if the words- 
during his Ife had been repeated after the words •within 
fuch time after j i. e. or within fuch time after during his 
life. It is obfervaJ)le that throughout the policy, the 
words executors or adminijirators are ufed only 
namely, in the covenant of the defendants, where they 
covenant with the faid Want^ his executors and admihiflree^ 
torsy to pay the annuity to his widow after his death : and 
there, the addition of thofe words was proper and neceifary, 
inalmuch as the covenant muft neceflafily be enfd^rced by 

his 
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his eacecutors or adminiftrators ; the fame n(^ being to be i8xo. 

performed till after his death. In every other aft to be ■ ' 

. . . ^ WAfIT 

donCi it IS exprelled as being to be done by Wi$ntf or as vA Another 
being neglefted to be done by Want^ or by fifth Member 
of the fociety, without any added words indicating an ***** Otliert. 
intention that it Ihould be any other than the perfbnal 
aft or negleft of the aflured. For thefe reafons we are 
of opinion, that the death of W.W^Want^ which hap- 
pened on the 25th of Dec,^ was during a period of time 
not covered by die policy ; and that on the true conftruc- 
tlon of the policy and rules of the fociety, die infurance 
could not be continued beyond the expiration of the 
quarter, which ended on the 20th of Dec.^ by a tender of 
the premium by his executors after his death, though 
within 15 days after the quarter day; fo as to include 
within the policy the period of his deadi. The confe- 
quence is that judgment of nonfuit muft be entered. 
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of Bucks. 


of^acoumy arc* ^HIS was an indifiment for not repairing the half- 
Datckst Bridge lying In the county of Bucks. 
bridge withtn defendants bv their plea, protefting that the 

indiacd icr the bridge indifted, called Datchet Bndjre. M^as a commo’ti 

non-iepairol ^ ^ 

it, they tan public bridge, and that the fame never was ufed for all 

pica that Tom? the fubjeAs of tire king by thcmfelves, and with their 

boci 7 p^'t?c ©r horfes, carriages, See. in manner and form as in the in- 

bawr-^L*nd* di^^ment alleged; pleaded that long before and at the 

every bridge i« time of ereftlng the bridge inqueftion, Queen Anne was 

tht^iiltutc oi feifed in her demefne as of fee,4n right of her crown, of 

tf "s^tak^nlo* ancient ferry with the appurtenances, called DatcJiet 

bridgCfoMhis acrofs the faid river Kama, at the fame part thereof 

pqrpofe. whcrc the faid bridge was erefted, for carrying over that 

Thtrefure ® ^ . . 

wi'crcC^cen river all perfons and their horfes, carriages, &c. in boats 

jinne^ in 1 70S, , r 1 r r 

lor her greater kept by heft thqfe for that purpofe for certain ancient 

pacing 'to^nd" tolls, &c. therefore due and payable : and the queen being 

a fo feifed, and being defirous to relieve herfelf, her heirs 
fuccelfoTS from the burthen and expence of the faid 
(bttf tn the conf ferry, &c. on the ifl of Jan. 1708 at her own charge 

mon highway ' ^ ^ ° 

leading irom erefted a bridge acrofs the faid river at the fame part 

for, in i»eu of thereof where the fai^ ferry was fituated, being the faid 
with a bridge in the indiftment mentioned, in order that the 

Itoihcc^own^*^^ fubjeftsof the queen, &c. by themfelves, and with their 

JiQd fhe and Her 

fticceflbrs maintained and repaired the bridge till 1796, when, being in pan broken down, 
the wliole was removed, ard the materials converted to the u(c of the l^irg, by whom 
the ferry was le-elinhl^ll^^ before; held tliat the inhabitants of the county of Buch^ 
who, in anfwer to an ind. 61 ment for the non repair of that part of the bridge j j years af- 
terwards, pleaded theCe matters, and traverfed that the bridge was a contmon public bridge, 
were bound to rebuild and repair it. 

6 horfesy 
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I^brfes, carriages^ &c. might go over the fame at their 
firee will and pleafute^ in lieu of their udng the faid ferry. 
That from the building of the faid bridge until the re- 
moving of the fame as aftermentioned, the faid bridge has 
been repaired when necedary at the expence of the faid 
queen and her royal fucceiTors^ That the now king^ 
being deilrous to remove the faid bridge^ and in lieu 
thereof to re^continue and re-eftablilh the ufe and exercife 
of the faid ferry^ and to receive; and have the enjoyment 
and benefit of his tolls, &c. thereto belonging, on the ift 
of Jan. 1796 did take down and remove the faid half part 
of the faid bridge in the county of Bi4cks; the faid half 
part being then in gbod repair ; and carried away and 
converted the materials thereof to his own ufe ; and did 
thereupon re-eftablifli and re-continue the ufe and exer- 
cife of the faid ferry, as the fame was in ufe and exercife 
before the ere£ling of the faid bridge. That from the 
time of removing the faid bridge by the now king hither- 
to, being for 1 3 years and upwards, all the king’s fubje£ls 
have ufed and ftill ufe the faid ferry in the fai^e manner . 
as they were accuftomed to ufe the fame before the 
erefring of the bridge ; without this that the faid bridge in 
the indiilment mentioned was a common public bridge, 
and ufed for all the king’s fubje^ls, &c. in maimer and 
form as in the indiftment cliarged. At the trial before 
Lord ElUnhorough C. J. at Wejiminjiery the defendants 
were found guilty, fubjeft to the opinion of the Court on 
the following cafe. 

Queen Anne was feifed in fee in right of the crown of 
an ancient feny, with the appurtenances, called Datcha 
Ftrry^ acrofs the rivet Thames^ for the pafiage over thkt 
rjver of alt perfonsi horfes, carriages, and cattle, in boats 
VoL* XII. O kept 


The Kme 

The InhsibiUOlt 
oC 

Buevs* 
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lSio» Vy kier dkere for tH^ for oertam ^deot 

^ ^ foUsj an 4 being fo feiCed, about th^a year 1706 hmk a; 
‘ bridge a^rofe the riyer about five yar4^ above the place 
Tiiein^jWwnt* ^ £qj^j ^^5 fituated. The fign naanual of bee 

^g^ajeftj to. the Lord High Treasurer for briiWing the faid 
bridge aj5 follows i viz. : R. Whereas we have 

given directions 4 o our trull y and well-beloved Samuel 
Travels Efo.^ our furveyor-general, for building a bridge 
at JDateheti near Windfory over the river Thames^ for the 
hotter conveniency of our paffage to and from our oaftle 
at Windfar : and whereas our faid furveyor hath made a 
Computationjk (which is hereunto annexed,) of what tim- 
ber he thinks will be nccefiary to build the faid bridge : 
and it befog reprefented to you by Edmuurd Wilceu Efq. 
(urveyor*general of our woods on the fouth fide of Treni^ 
that there is timber in Witu^$r Barejl proper and fufficient 
for the laid works : Our w^l and pleafure is, and we do 
hereby authorize and command you to ilTue fordi yonc 
Warrant unto the laid Edward WUco^h direCling him with 
the alTiftance of the proper officers pf the faid foreft, to 
mark, fel^ and cut down fo much timber (un^t for thp 
feryipe of the navy,} in fuch places whem die iame may 
moll conveniently be fpared within the laid foreftj as will 
be fufficient for building the faid bridge purfuant to the 
faid computatjcm hereunto annexed, and to deliver the 
timber when felled to the feid 5 * Jrnwjrx, or whom bo 
foaU appoint to receive the fame, by indenture to be mado 
between the faid 5 . Travers on the one part, and the faid 
£. Wilcoic on the other part, &c. : and in cafe on con- 
verting the faid timber any parts thereof be found fervice- 
for dip navy, you aye to direCl the faid £• Wilcox to 
deliver fuch timber to a proppr officer of the navy by. in- 
denture 
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*fcntUPB for the fervice 6f our nivy, a» fauth bdtki ulual n 
Ihe Me cafes. And you are Anther to dired' the feid 
£. Wikm to fell, the lops, top^ bark, and offid. wood o£ 
^ whole for the beft adrant^ that can be got for thb 
lame for our ufe, and to account for the faid fervtce be< 
fore the auditor of our county of Buekt on or b^bre tho 
laft day of HiJary term next. And fw fo doin^ this findl 
be your warrant. Given at our court at KtnJStigtoH tho 
25th day of Mm-cA 1706, in the 5th jeat of our mign. 
By her aajefty’s command, Godtdphin." This Was 6i» 
reAed to the Lord Treafurer GMphtn. This brn^e «•» 
conftantly repaired by her majefly and her royal fu«a 
cellbrs, front time to time, until the year 177 1,^1^11011 tho 
forveyotr-general having reported to the Lords of tbo 
Treafury, << that the bridge had become ruinewt, atid 
mull of necellitybe taken down : that it .ltad beenbailfe 
and always repaired by his majefty, who had frequent 
** occa&ons of paiRng over it j” an order was made bf 
the Lords of the Treafury in 177a to build a new bridgo 
with (lone piers } which bridge, being the bridgiS aaott* 
ttoned in the indiflment, was Hniflied in 17 7^ at an ex* 
pence of 5187/. 6r. to his prefent majefty, who from 
time to time repaired the laft-mentioned brii^ at hi» 
own expence, until 1796, whan it being much out oM 
repair, and haying, given way and fallan la oa the pack 
which lies in Buckinghamp/irty smd becomiag* thereby 
wholly impailible, the wooden part of it was taken dtrandl 
by hit prefent majefty, and the materials were fold at 
otherwife converted to hk own ufe. The bridge it 
fitttate in a piiaeipal highway from Lsnden to Wie^tr^ 
and has always, except when it became at diffeteat times 
iinpaftible for want of r^air, and whea it waorebuildiag 

O a as 


I9J 


TbeKiWt 
Th« tfiHabkaiaf 
BuicsVk 



CASES IN HILARY TERM 

i8 10. ^ aforcfaid, until it was finally taken down in 1696, beefi 

^ ufed by the public on all occafions, for all puypofes of 

againft paflagc ovcr it, without any toll ever having been paid of 

The Inhabitants during the difcontinuancc of the 

Bvcitt. ferry, the means of pafling the Thames in the faid high- 
way, and was at all times of great public ufe and conve- 
nience. At the time when Queen Anne built the firft- 
mentioned bridge, flie difcontinvred the ufe of the ferry, 
and the fald ferry remained fo difcontimied from that time 
until the bridge was finally taken down in 1 796, when 
his prefent majefty re-eftabliflied the faid ferry, which 
hath been ufed for the public ever fince, and ftill is ufed 
by them for the purpofe of pafling over the at the 

place aforefaid. During the time the ferry hath been in 
the hands of the crown, the fame hath been and ftill is 
maintained at the expence of the crown, and the public 
have at all times ufed the fame toll free. The queftioii 
for the confideration of the Court was, whether this were 
a public bridge, the part of which, lying in their county, 

tfie defendants were liable to repair and rebuild. 

• - 41 

Bowen^ for the profecudbn, contended that this was a 
public bridge, and therefore the county were bound by 
law to repair it, unlefs they could throw the burthen upon 
feme other perfon. The circuinftances of its having 
been built in a public highway, having been always ufed 
by the public, and Wmg found to be of great public cott- 
' venience, eftablifli it to be a public bridge within the prin- 
ciple of all the cafes: and this conclufion is rather 
confirmed than otherwife, by the faft of its having been 
originally built by the crown for the particular accommo- 
dation of the fovereign. Even if a private man build a 
^ bridge 
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bridge for his own convenience, but dedicate it to the 
public, by fuffering them .to have the general ufe of it, 
and they do accordingly ufe it, and it is in faft a public 
convenience, the burthen of repair is thereby thrown^upon 
the county at large. Rex v. The Inhabitants of the County 
ff Glamorgan (/z), the Glujburne Bridge cafe (^), and The 
King V. The Inhabitants of the W". R. of Torhjhire (c), efta- 
blilh this doftrine. While the crown kept up the ferry^ 
it was not competent for tlie county or any individual ±o 
have built -a bridge in this place, as that would have been 
in derogation of the right of the crown to the tolls of the 
ferry : and in Payne v. Partridge (d) it is faid that the 
owner of a ferry could not let dowji the ferry and put up 
a bridge, without licence and an ad quod damnum. 
The crown however might do this by its prerogative ; and 
having once erefted the britlge and fufFered the public to 
ufe it for their convenience, the legal confequence fol- 
lows j for it would lead to great public inconvenience if 
the ferry and the bridge could be fubftituted the one for 
the other from time to time, it can make Wd difference 
that the materials of the old bridge were taken away by 
the crown ; for when the ruins of the old bridge were 
taken down, the property in tlie materials reverted to the 
crown, at whofe expence the bridge had been built (e). 
But if the crown had no right to take them ajvay, they 
may obtain redrefs by petition of right. Neither can die 
conftant repair of the bridge fince it was erefted by the 
crown vary the queftion, though it might have been ufed 
^ an argument that the bridge was in fa£l built and fuf- 
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(4) Before Lord Knyon C. J. in 1788, x Bac, Abr, by Cwi/Aw, 5^5. 
I^nd 

{h) 5 Burr, 1594. and % Blau 687, (f) 341. 

^d) l 12. and 3 M-jd. 283. («) Harrijon v# Parker ^ 6 Bajl, 154. 

O 3 tained 
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Tiid(J, im»l, ««*»nded that the caunty wtre not 
V>oh 94 W repair tl'* bridge : it vaj not built i*> the orir 
putl highway, but feverai yards on one fide of it; and 
thcisfttse flWP if built by a private perCoo, it, could not 
have bees iodifted at a nufance in the firft inftance. [Zrf, 
How is tl»t ftatement to be reconciled with 
tbs 6odin,g in the fpecial cafe, that the bridge is built in 
$ prine-pid highway ?3 It has become a principal high- 
way fiuice by the ufing of the bridge ; but taking all the 
slrcumftasces of the cafe together, it appears not to have 
been in die highway at firll. th^td EUciihorough C. J. 
^t is ftated to be now in a principal lughway from Landau 
to Windfart and we »uft prefume that it was fe from 
the firfl ufer of it *, being built fcr the convenient paflage 
<)f her Btajefty along the old highway.] Then taking k 
^ i« fei yet, I ft, if die queen meant to retain the do- 
^t vVnipn ei the bridge to hcrfelf, her fuffering the public 
ufe it udll not make it a public bridge againft her con- 
fect. sdly,Tlie fails of this cafe fliew that fee did retain 
the dOW.inipn of it- 3diy* Since fee ftat. i Amti Jt. l, 
V- 7- /• S* there can b-C no grant of a bridge by fee crown 
tp fee ifeahitantS of a county. Firft, Where fee huiUer 
a new bridge feews by his aas feat be means to re- 
tain tbs dominion over it, it does not become a public 
bridge by his merely fuffering fee ufe of it by fee public. 
The allowance to the public of a limited or temporary ufe 
pjf it would cteajrly not be deemed an abandonment of fee 

bridge 
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biid|[e tothein. If otA nrho was benad to tepkir aH a^ I'Sio. 
cie^nt bridljie ratione {eaane -Mk^ere to boibi a new brsl^ The^w# 

at a little dUlance while &e eld one was otMer »p*h« 

^ ^ Tht Inhale* #”** 

that couW not be deemed an abandoftmfent of Ae of 

bridge, but the public would ftlll havife a right of pffago 
over the old bridge when repaiihed. So Upott thb 
removal of the new bridge, and the leftoratloh of th^ lOi* 
cient ferry, the right of the public to ufie the latter vtronld 
be refum^d. In the cafes cited of 
and Pace Gate Bridge (^), they were for the ejc* 

prefs purpofe of being dedicated to the public ufe } and 
the Glamorganjhire Bridge (c) was ftated to be buUt iti the 
kingV highway. Then, adly, the fads here ftated ihew 
that the crown meant to retain the dominion over Datthi 
Bridgi during the time it was in exiftence* The warrant 
for building it Ihews that the queen only looked to het 
own convenience ; the bridge was conftanriy repaired by 
the crown; which is a continuing a£l of ownerihip, ahd 
rebuts any prefumption that the crown had abandoned it 
to the public: in I771 the king pulled down the oM 
bridge, and in 1775 built the new one; ahd thiS^ s^aiii^ 
was pulled down by the king in 1796, wheh the materiB}| 
were fold for his majefty’s benefit ; which whs the moft 
complete afiertion of ownerihip. fXjord Eitenb^nmgi C. I. 

If it had become a public bridge before that tiine, thh 
mifconceptlon of the crown as to its own right would not 
alter the right of the public.] It it avaihble as evtd^ce 
that the crown never meant to abandm tht bridge to die 
public : the fame intention wat evinced by &e heaping up 
of the ferry: it was an experiment di the ferveteign to fee 
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whether the ferry or the bridge beft anfwered the purpafe 
of the royal convenience. Then as the ufer of the bridge 
by the public from 1 775 would, if unexplained, be evi- 
dence of their adoption of it ; fo the ufer by the public of 
the ferry fince 1 796 is alfo evidence of their re-adoption 
of their ancient right. 3dly, Since the flat, i Ann.Jl, i. 
c*T*f*$* reftraining grants of crown lands for any longer 
period than 31 years or 3 lives, the crown coutd not 
abandon the land on which the bridge is built in perpe- 
tuity to the county. {Grofe J. It is not ftated to be 
crown land : it is only dated that the bridge was built in 
the public highway, which may be the land of a fubje£k 
as well as of the crown.] The Court would rather pre- 
fume that it was the land of the crown, than that the 
king had invaded the property of the fubjeft. [tord 
Ellenborough C. J. If it were the land of a fuhjeft, his 
acquiefcence would be evidence of his aflent to dedicate 
it to the ufc of the public* But I draw no prefumption 
either way : you affume it to be the land of the crown, 
in order to raife the argnment. Bayky J. The title to 
the. land may dill remain in the crown, though the bridge 
is public.] Confidering it only as a grant of a right of 
paflage, dill the crown could not grant it to the fubjeft. 
\Le Blanc J. The queftion does not arife upon the cafe, 
IS dated.] 


^ Bemen in reply obferved that the intention of flte 
crown to continue its dominion over the bridge 
canpot control the operation of law arifing from the 
pu})li9 ufer of it. And as to the acquiefccpce of the 
public for the lad 13 years in the demolition of tl\e 
bridge, it could only be evidence in any cafe of 3 grant 


or 
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«r releafe, and the public cannot grant or releafe an^' 
right. He concluded by faying that it was a cafe of 
confequence, and odier gentlemen had taken not s for 
a fecond argument if the Court entertained any doubt 
upon it. 


iftlOk 
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Lord Ellenborough C. J. The only queftion is, 
whether it were a public bridge. The cafe is of novelty 
fufficient to induce us to take it into further confidera- 
tiqn; and if we (hould entertain more doubt upon it 
than we do at prefent, we fliall order a fecond ar* 
gument. 

His Lordftiip, on the laft day of term, delivered the judg- 
ment of the Court. — This was an indiftment againft the 
inhabitants of Buckinghamjhire for not repairing the half of 
Datchet Bridge lying in that county. The defendants pleaded 
fpecially, with a traverfe that the bridge was a public one; 
and upon the trial before me at Wefiminjkry a verdifl: was ' 
found againft them fubjeft to a cafe. [His Lordfliip 
then dated the fubftance of the fafts found in the cafe ; 
after which he proceeded] — The queftion referved upon 
this cafe for the confideration of the Court is. Whether 
this were a public bridge, the part of which lying in their 
county the defendants were liable to repair or rebuild. 
The county not having tendered an iffue by their plea 
thaf ahy other defeription of perfons, u e. that any body 
politic or corporate or natural perlbn or perfons were 
liable to the repair of the bridge in queftion, the burthen 
of repairing the half part of the bridge which was fituate 
in Buchnghamjhlre will reft upon the defendants, if it be 
under the circuniftances a puUic burthen to be bylaw 

impofed 
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l8xo. impofed upon any body. And idiat depends upon the 

■ ' ^ lingk queilton made at tkt clofe of this cafe, whether 

a£Mfi this were a public bridge. None of the cafes cited pro- 

Inbabiumi , , 

of fefs to grre an immediate aentution or defctiption m 

Bpcxi. terms of what lhall be confidered « public bridges;’* 

although a di{lin£lion between a public and a private 
bridge is taken in 701. and made to conliit princi- 

pally in its being built for the common good of all the 
fubje&s, as oppofed to a bridge made for private purpofes; 
and the inftance put of a private bridge is a bridge to 
a mill which was bound to maintain over which B. 
had paffage.” And the words themfelves, i. e. “ public 
bridges,” do not occur in the flat, of 22 H* 8. r. 5. called 
the ftatute of bridges. But the fenfe of thefe words may 
be very diftin£Uy inferred from that ftatute, which em- 
powers the juftices of peace in their general Seffions to 
inquire of all manner of annoyances of bridges broken 
in the highwaySi^ and applies to bridges of that defcrip- 
tion all its fubfequent provifions ; and amongft others, 
that, which cafts upon fliires and ridings the repair of 
bridges fituate within them (and without any city or town 
corporate)” where it cannot be known and proved what 
hundred, riding, wapentake, city, borough, town, or pa- 
rilh, nor what perfon certain or body politic ought of right 
to make fuch bridges decayed, i. e. fuch bridges broken in 
highways. Inferring •therefore from the ftatute tliat a 
bridge in a highway is a public bridge for all purpofes of 
conne£led with the ftatute of bridges, we have only 
to refer to the cafe before us to fee whether this be a 
bridge in a highway. " And upon fuch reference we find 
it exprefsiy ftated to be << a bridge in a principal high* 
and of courfe, as public as the highway itfelf is 
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Iswiucli it is fituate^ and of which foe %hc pttrpofe of itef* 

paflageit muft be undoiftood to form a pgvt I.fay, 

mwft be underftood to fom a part, becatfe if it bad been 

* The 

ft faaridge built for the mere purpofe of coane&mg a of 


yate mUl, for inftatice, wkh the public highwafp or &$: 
any other fuch merely private purpofe; akhougb the 
public might occa&pnally participate with the privatse 
proprietor in the ufe of it, the bridge Would not merely 
on that account neceflarUy become a part of the hi^way. 
It has been faidi that this U tobe confidered as a priTam 
bridge, becaufe in the warrant of her anaqefty Queen 
jinne for the building of it (he deferibes it as being buih 
for the better coiiveniency of her paflage to and from 
" her cattle of Windfor.^^ But if the words themfelvea 
could be confidered as importiug a mere purpofe of pri- 
vate conveyance and life \ and which with reference to the 
public ftation and dignity of her majetty> and the pvhlic 
refort which muft be had to her in the place of her refi- 
dence, can hardly be; yet the cotemporary as well as the 
immediately fubfequent and continued ufe of this bridge 
on the part of the public, without any interruption^ fliewa 
conclufively that her majefty contemplated a more gene^ 
ral and public ufe of the bridge which Ibe had built ; 
indeed that ihe contemplated an ufe oi the bridge as 
public as that of the ferry had been> which vns difeon* 
rinued upon the ereflvon of the bridge. But it uOf be 
ajkQd> is every fort of bridge^ erefbed as it may happen 
to have been for a temporary purpoie during a time of 
flood or the Itke^ and whidi may have rendered the or^ 
dinary fords impaflable^ or the ordinary means of paflage 
hnprafticaUe^ to be confidered as a in a 
to he repaired when broken down, acomding to the pro* 

3 
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1810. vifionsof the 8. ? The anfwer is, certainly 

' not. A merely occafional fubftitute of this nature, re- 

TheKiNtt 1 r 1 

moved loon as the temporary purpofe of its erection 
Theln^ignts anfwered, is not a bridge within the contemplation of 
BtcKs. which certainly relates only to bridges refpe^- 

ing which a reafonable qucftion may arife as to ** who 
ought to make them,” and not to thofe, refpefting 
which no queftion can ever arife whether they ought as 
a matter of public obligation to be made at all. If the 
meaning of the words public bridge** could properly be 
derived from any other lefs authentic fource than the 
ftatutable one I have mentioned, they might fafely be de- 
fined to be fuch bridges as all his majefty’s fubjefts had 
fifed freely and without interruption as of right, for a 
period of timfe competent to proteft them and all who 
fiiould thereafter ufe them from being confidered as 
wrong-doers in refpefl of fuch ufe, in any mode of 
proceeding, civil or criminal, in which the legality of 
fuch ufe mi^t be queftioiied. And if a free and unin- 
terrupted ufe of a bridge for near 90 years be not fuffi- 
cient for the purpofe of fuch prptediion, I am at a lofs 
to fay what length of time, or that any time, however 
long, could be efFeftual for the purpofe. The circum- 
ftances of the removal, and application of the materials 
of the bridge to his majefty^s ufe, cannot render it lefs a 
public bridge within the llatute, if it had effcftually 
become fo prior to that period : and tlie only way in 
which that ctrcumftance operates is in the way of evi- 
dence, and in order to eftablifli that the bridge was in its 
origin and purpofe a private one ; a fuppofition which 
is in this cafe entirely repelled by the free and continued 
life of it on Ae part of the public from the moment of 
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its conftru£iion about the year 1706 to its downfall and 
deftruftion in 1796. It is unneceffary to pronounce 
what elFeft, if any, the feveral circumftances ftated may 
have upon the legal exiftence of the ferry in qucllion. 
"^Jpon that l*ubje£l we have at prefent no occifion to in- 
timate an opinion. It is enough for us to fay that nei- 
ther the original exiftence and ufe of the ferry, nor its 
difcontlnuaftce afterwards, nor its renewal fmce, have 
the efFe£t of either precluding or qualifying the operation 
of the ftatute of bridges in refpeft to the bridge now 
under confideration. Upon the whole, therefore, in 
conformity with the letter and fpirit of the ftatute of 
bridges itfelf, and with all the cafes which have in later 
times been decided upon this fubje£t,and particularly with 
that of Glajburne Bak Bridge ^ [Rexw. The Inhabitants of 
the Wejl Riding of Torkjhirey 5 Burr. 2594.) and the prin- 
ciples there eftablifhed, and fmce recognized in feveral 
fubfequent cafes, we are of opinion, that this bridge, 
fituate in a principal highway, and ufed, a$ it fo long 
Was, for all perfons as a public bridge, and being alfo of 
great public ufe and convenience, was and is a bridge 
repairable (as to the half part now in queftion) by the 
county of Bucks, in which it was until the period of its 
late dilapidation and deitrudlion lituatc \ and of courfe 
that the verdi£l found in this cafe againft the defendants 
Hiuft (bad. 


i8io« 


THc Kiwg 
The Inl^tanu 


Judgment for tl^ Crpwn. 



tIoC 

fSm 


Ftb, i»tb« 


To trefpafs and 
falfe impriibn- 
ment « ple^ of 
alien enemy 
noc allowed to 
be pleaded to- 
Itctlier with a 
fpecial ju/hfica< 
tioii inconfifl- 
cnt therewith 
and the general 
idTue. 


iif HlEAKT TEKM 


Truckekbrodt a ^ air ^ Payne. 

'J'O an a£iion for an alTauIt and falte imprironment 
the defendant pleaded, ift, not guilty, 2 dly, that 
the plaintiff was an alien enemy \ and 3dly, that the 
plaintiff having committed a felony, the defendant gave 
him in charge of a conftable to be taken before a magif- 
trate. Abbott thereupon obtained a rule calling on the 
defendant to Ihew caufe why the rule before made for 
pleading feveral matters fhould not be difeharged, on the 
ground that the Court would not fuSer a plea of alien 
enemy to be pleaded with any other naatter. HT, jE. Taun^ 
tony on fhewing caufe, laid he wa^ not aware of any ge- 
neral practice of the Court not to fuffer alien enemy to 
be pleaded with other matters i though in Shombeck v, 
J)e La Cour (« ), it had not been allowed to be coupled 
with a plea of tender to an aftion. of aflumpfit. But 
this was an a£lion of a very diferent ;iature, and there 
was no reafon for preventing the defendant from availing 
himfelf of evjsry legal defence againft it« 

The Court however faid it was now tW {tnOict 
bete as as m toot to fuffer the plea of alien 
enemy to be pleaded with other matter inconfiftent 
with it} and that the Court in fevefal inftances of 
late had withdrawn permilTion to plead feveral mat* 


tersi 


(«) 10 £#, 3 * 6 . 
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ters, nnlef»»the defendant agreed to ftrike out the plea 
of alieh enemy : but - on this occafion they gave 
TauHtm leave to eled which of the fpecial pleas he 
would abide by. 


1810. 


Ttvcctif* \ 
atODT 


.PaVms. 


END OF HILARY TERM. 




CASES 


argued and determined 

IK THf 

Court of KING’S BENCH, 

I N 

Eaftcr Term, 

In ihe Fiftieth Year of the Rcipi of Ci 1 H 


iSio. 


Evak William^, anvl D VNiri. Wii 1 1 a^alnfl 
Cathlrine WiLi lAMs, V iJow. 


was <\ cifv. Enn b) iLe Lo*J CLaiiLcIior foi t!ie 
opinion of tills Couit. 

Dame^ ll'tUuniuj now ck‘c<. vL J, v to, piioi to lu^ inar- 
uage 'With Cathinne W ilhuii r, then Cat^HUhc Pt\Jury 
feifed in fce-finiple of cert tin tilvUes iFunuftci men- 
tioned i and by iiidentuKs of iesifc and leltu V of the 7th 
and 8th of 0 ^, 1787, made between lum of the full pait, 
J. Proffer and Caihinne If^tlaamSy (then Prffny) daugh- 
ter of the faid J. Prefferj trf the fecond pan, and T. Gftffn 
and A. Barpes (truftces) of third part \ after reciting 


B) failcr'eni 

Ltfufe nuMJJijc 
the hofbiiH’s 
cil tL was con- 
N tjee* to i»uf 

Uf :> TO ttif ufe 

of the ! An)ind 
fot i fe, /.i/jj 

y 1 1 ma Df 
tlo lo ituliccs 
to prefttve con- 
undent r« mair * 
rem^mdrT 
to tht ufc 01 the 
lit f(r /ft f for 
h*r j^ir fL^Ct and 
in bit cf dower 5 
rtr mndcr toir r 
hrfl atic* other 


fons of the imrrl^jgr in taU fnVc j remairdrT to the hiH and other dauifhtn'' m J niak ; 
rtmjxKdei' H tht cf oj iht lufUrd Ofd , tenia ndtr to tit richt heire 

ot the hufbahd t the wile (urvived the l,nfh#nd, and hid no ilTwp^ and aJtcr pofBHhty 
of iflTut by the extind^ , held thit (he wa t»r ttic in i*<il .<ftcr poftihil «y, Ire 5 

that (he was uniinpeath^LR ot w»fU, *»nd v\as tt tit c ' mc» i repert) oi iht tirnlt-r wli?» 
out by her. 


voL. XU. p 


the 
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1810. the intended marriage, it was witnefled that in confidera-' 

' tion thereof, and of 1000/. paid by Proffer to Daniel 

WfLLTAMS ^ 

ilgatnfi Williams for the marriage portion of Caihirim^ and for 
fettling the lands, &:c. after mentioned to tlie ufes thereia 
limited and declared, &c. Daniel W'tllL 7 ? 7 Js conveyed to 
the truftccs and their heiii? a ineflungc and other pre- 
mifes called Nenv WonaJlonDy and other clofcs of land 
named in fuch fettlement, containing together 130 acres; 
and alfo a tenement and lands belotiglng thereto, called 
Worthy Brook Lands ^ containing 75 acres, all in the parifli 
of Wona/lo^r ^ to hold to the trull eci> and their heirs to 
the ufe of DiVtle! Williams in fee until the marriage, and 
after that to his ufe for life, without impeachment of 
waftc ; remainder to the ufe of the rruftces to pre ferve 
contingent remainders ; remainder to the ufe of Cath. 
ProJJer for life, for her joinhire^ and in bar of dower ; and 
after the feveral deceafos of D, W. and C. P., remainder 
to the ufe of the firft and other fons of the maniage Ik 
fuccellion in tall male 5 rema’nider to the firft and other 
daughters of the marriage in fuccefllon in tail male ; and 
in default of fuch iffue, U the ufe of the heirs of the bodies 
q/' D aniel Williams and Catherine Proffer; and in default 
of fuch iffue, to the ufe of the riglit heirs of Daniel 
Williams for ever. The indenture alfo contained a power 
to Daniel Williams during his life, and after his deccafe 
to Catherine Proffer during her life, by indenture to dc- 
jnife and leafe all or any part of the premifes for* any 
term of years not exceeding 211 years, to commence in 
poffeffion, and not in revcrlion, or by way of future in-* 
tereft, fa as no fi^h di mifes or kafes^ by any exprefs words 
therein contained^ fhould he made difpunifJjable of wajfe^ 
The marriage between Daniel Williams and Cntherln^ 
Proper afterwards look place, but they never bad any 
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iilue. Arid Danul Willumts afterwards, by his will, 
properly executed and attefted, dated the 5th of Feb. 
1803, devifed, from and after the deceafe of Cath^ 
1/Ftlliams^ all his me Ullage, lands, &c. called Wo* 
iiajlonx) and Worthy Brook^ in the parifh of Wonajlonv^ and 
all other the fettled lands, to"* his nephews Evan Williams 
and Daniel IVilliamsy (the plaintilFs) as tenants in com-* 
rnon In fee. The teftator died in 1804, and left Caihe^ 
rine his widow, and his faid two nephews, him furviving ; 
one of whom, Evan IViUiamsy is his heir at law. Upon 
the teftator’s death his widow entered into and hath fince 
been in poilcirion of the fettled eftates. There are a 
great many oak and afli timber trees growing on fuch 
fettled ellates fo devifed to the plaintifls : and the de- 
fendant, Catherine JViUiatns^ having threatened to cut 
them down, in order to fell the fame for her own ufe, 
the plaintiffs filed their bill in Chancery againit herj 
praying for a perpetual iiijunilion, to rcftraiii her from 
cutting down any timber trees growing upon the fettled 
cflates. To which bill rlie defendant demurred, becaufe 
the plaintiffs were not entitled to fuch relief : and it was 
Infifted by her, that ihe took fuch eftate and iiitcrofl in 
the fettled cflates, by virtue of the faid indentures of leafe 
and releafe, as entitled her to cut the timber grow* 
ing upon them for her own b^iefit. And upon the ar- 
gument of fuch demurrer the Lord Chancellor ordered 
this cafe to be made for the opinion of the Court, upon 
the following quell ions : 

Firft;, Whether the defendant, Caihcrin£ Williams^ "wore 
unimpeachable of waftc upon the etlate and premifes 
comprifed in the indentures of leafe and releafe or fettle- 
ment in the bill mentioned ? Secondly, Whether, having 
glil timber thereon, Ihe be entitled tg the timber fo cut, 

P 2 af 


i8io« 


WlLtlAMt 

agmnfi 
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as her own property? And, thirdly, -Whether the de» 
wTITIm# eftate for life merged in the tenancy in tail after 

agawft poffibility of iffue extin<f): ? 

W^LI.iAMS. * ^ 


D ampler argued for the plaintiffs in laft Michaelmas 
term, and contended for the negative of the feveral quef- 
tions propofed. If Catherine Williams were to be con- 
fidered as tenant in tail after poffibility of ifluc extin£l, 
he admitted, upon the dire6\ authorities of Co, Lit, 27.^. 
and 2 Lift, 302., that fhe was not impeachable of wafte r 
though it did not follow that the timber cut would be her 
property. But, firft, he denied that her eftate for life 
merged in her remainder in tail after poinbility (a). The 
rw^o eftates are faid to be equal in quantity, and to differ 
only in quality ; therefore there can be no merger ; for 
that is only where a greater and a Icfs eftate come to- 
gether in the fame perfon. A life eftate may be ex- 
changed (i^) with a tenancy in tail after poffibility &c. ; 
Vhich (hews their equality as to quantity; and it would be 
abfuTil that one eftate equal in quantity to anotlier fliould 
merge in that other; and by the third refolulion in Lewis 
Bowleses cafe (c) tlie life eftate dees not merge in the eftate 
tail after poffibility ^c. There indeed the tenant for life 
with remainder in tail after poffibility, &c. was held en- 
titled to the timber of tli^ barn which was blown down ; 
but there are thcfe^dilllndlions between the two cafes, 
that there the hulband and wife were before tlxe birth of 
iffue feifed of an ylate tail in p^jftjftony liable only to be 
devefted by the birth of iffue male and conver^:ed.into 
'eftates for life wii^out impeachment of wafte, with re- 
main Jer in tail : and after the birth and death of the iffue 

(a) Cc, Lit. 28. a, cafe, ad RefoJufion, 1,1 Rtf, to, a, tk K 

(A) lUd. XX 


male 
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male, and the death of the hufhand, the wife was held i8io. 
not to be tenant in tail after poflibility, See, but to have ^ 

the privilege of^ fuch a tenant for the inh:ritance ivhich 
ivas once in her. Now here the widow' is merely feifed 
of an eftate for life, with a remainder in tail after pof- 
fibility, &c. in fucceflion ; and in the fame deed power 
is given her to leafe for 2 1 years on condition of making 
the lefTee punilhablc fqr wade. {Bafey i. That power 
was neceflary, otherwife the iirft fon of the majrriage 
coming iiift) polTeflion would not have been bound by die 
leafe. Lord Rllenhorough C. J. If die cut down ticcs, at 
whofe fuit could flie be impeaclietl for wafte ?J Sup- 
pofiiig the perfon entitled to the inteiTcning remainder in 
tail after pofiibility he, were not the fame pcrlbii as tlic 
tenant for life in pofiellioii, fuch intervening remainder 
would not dcvell the riglit of tlie firll tenant in remain- 
der of the inheritance to the timber: then it feems to fol- 
low that if the cllate for life be not merged, the fame per- 
fon having the two ettaies ‘in fucccllion would not adeG 
the right of the owner of the inheritance. Another quef- 
tion arifes, Whether thele eilates, ^having been fettled 
upon die wife provilione viri, be not within the flat. 

11 H,n, c\ 20. made againll alienations by the wdfe of 
the lands of her deceafed liufband fettled upon her for 
life or in tad. In Cook v, IVinfordy HlL 1701 (<i), a 
jointrefs, \vho w'as tenant in, tail after poffibility &c., wa» 

I\pld to be wdthin the datute, and therefore^ re ft rained 
from committing walle j the timber being part of the 
inlieritdnce. That cafe, if accurately reported, is de- 
cifive *, but fearch has been made, and no account of it 
is to be found in the Regiftrar’s ^ook j therefore fomc 

(a) I CaJ.Abr. 421 . and ib by the nan\c pf C.a v. . 

f j doubt 
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Williams 

^IILIAMS. 


doubt has been thrown upon it, otherwife the prefetJt 
queftion would not have been fent here. But even be- 
fore the ftatute, fuch tenant in tail after poffibility could 
not have fufFered a recovery and aliened the inheritance : 
yet if ftie could cut and convert tlae timber to her own 
ufe, which is often of more value tlian the mere foil, 
part of the land might be taken and v^afted, againfl: the 
manifeft intention of the ftiitute. And as timber pafle^ 
by the word landj this cafe falls within the prccife words 
of the ftatute : and there ic no reafon for reftraining the 
words of it, as this cafe is equally within the mifehief 
meant to be guarded againfl. The only difhcujty is upon 
the remedy given by the ftatute, which is by entry^ and 
which cannot apply to timber cut \ and alfo upon the 
provifo at the end, that the widow may aliene for her life, 
which is equally inapplicable to the fame iubjecl-matter. 
But, by Lord Coke [a\ tbe cffc£l of the ftatute is to ftrlp 
every tenant in tail provifionc viri of the power of cutting 
timber, as a mode of alienating the inheritance. [Bayley J. 
Do you mean to contend that ii the tenant in tail had 
had iffue, ftic could not have cut limber ?] If fhe were a 
jointrefs * provifione viri, flie could not. [Lord Ellen^ 
harough C- J. It is one thing to fay that timber ftanding 
Is land J but it is another queftion w'hether committing 
wafte by cutting it down can be faid to be an alienation 
of the land.] A jointrefs provifione viri could not fell 
±he timber ftancling ; but if fhe could cut it down and 
then fell it, ftic would be enabled to do that indired^Uy 
which the law does not allow to bq done diredtly. But 
fuppofing the widow was not impeachable of wafte, ftill 


(<f) Cfi. Lit. 365. ^ Vide the cafes upon the expofition of the rtarute 
ooUc^ed there, and jn p« 316. S. 


flic 
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(he has no property in tlie trees when cut down j for it 
as faid 'm HerUthenden^'^ Q 2 .k{a) that ‘‘ if tenant in tail 
after poflibility &c. fell the trees, the leflbr {>. e. there, 
the next in remainder of the inheritance) lhall have them ; 
for inafmuch as he has but a particular intereft for life in 
the land, he cannot have un abfolute intered in the trees ; 
but he (liall not be puniflicd in waftc, becaufc his ori- 
ginal eftate is not widiin the ftatute of r. 5 * 

fjL^ Blands That was not rho point in judgment: and it 
is introduced w'ith It is faid^ 5cc0 In Abrahal v. Buhh (b), 
IjOtcI Chancellor Bi//A took the fame diflinction, and re- 
trained fuch a tenant from doing wade ; and referred to 
Endall v. Endall [c) for tin* opinion of I^ord C. l^RoUe 
to the fame efTcrl, And in Whitfield v. Bt^oil (./), Lord 
Macclesfield held^ that the property of timber cut down 
by tenant for life belonged to the fird remainder-man in 

(fl) 4 63. Std vide Tyn 4 v. i T^rm Rtp, 55. and the cafes 

tlieie cited. 

t iih 7 v. 6 j. and a Fre:m 53. 

(e) In ihc lepori of t2h.!m\. liuli/t In i Fne^. 54. Lord C J Rctli\ ]g 
Aatcd to hive Ix-enof opinion m F^djilv. FnJuH^ that trovei would lie for 
the revcrfioner ai;;unit tenant in tail nf cr poilihiiity Sec f<o tretscut down 
hy him ; hut that raf , whicii to be found by the name 01 l\hUs Vdal\ 
in u^/tijrty 81. and ol v. t’l fd/jilf M 2 j Car. %. in /i F. in zRid. 

yibr. 1 19. was not flic cafe of n.int in t.iiJ after poCil'uity, hut the cafe 
of A j ttnanf for lift, remaindtt to his firft and o»^litr in taiJ, ix- 
onaindtr tt' B for life, aricS tu his fiiA and other fons in t-iil ; .and A, 
having no tifue, ci.t the tinrther. And it was held that the hty of 
tie effiitd tail ich nii^ht c'^wc to A *4 if he liau aoy, was no im- 
pediment to IJ.'b fon C. (01, as Adc^n has it, another remaindor-rrnn in 
who was tlicn the fetll tenant in tail, maintaining fj over ap.'iinfl 
A tilt, tenant iQi lilt in j'olL dion j the piopciry of the irc,-. when cut 
being in him wlio had the iinmediaic inbciiran e of the land in mm at 
the time when they were cut j though the inte-i venin^; remainder for life 
to B. was an impcJimirkt to C."s in.imt3uiiiig an adion of wa<>c during 
lift’, A'c/r. 'riie tenants for life chert we‘rt not made unimptachahic 
of waftt And this is agreeable to the dccifion in Ff’lttjlcld v, 3 rwit$ 
p /*. PVms. 240 . 

\4) 2 F . s i 40, 
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tall^ though there -vtwe intervening eftates for life, Noi^ 
here the queftion is, who had the firft eftttte of tnheii- 
tance ? Not tlie tenant in tail after poihbilityi for fuch an 
cRate cannot merge an eftate for life, but is in hfclf 
mergeable in an eftate tail (^) ; but the plaintiff. Tl^ 
fituation of the defeniiant is this ; flie is tenant for life 
of an eftate impeachable of wafte, with remainder to 
herfelf of an eftate for life without impeachment of 
wafte •, remainder to the plaintiffs in fee j the plaintiffs 
therefore having the firft eftate of inheritance in remain- 
der are entitled to the timber when cut. 


Benyon^ contrPi, in arguing for the afiirmative of the 
queftions propofed by tlicLord Chancellor for the opinion 
of thi.-, Court, faid, that though he could not,againft the au-» 
thorities, cm^end that in llri£bnefs a tenancy for life could 
merge in a tenancy in tall after poffibllity &c. \ the quan- 
tity of both ellatcf^ being the Unie, tliough of different quali- 
ties; yel heinffted that the defendant was entitled to enjoy 
all the intercfts of the greater eftate in poffeffion, not- 
vvithftanding her prior eftate for life; which was merged, 
if at all, not ia the tenancy in tail after poftibility &c. 
but in the immediate remainder in tail which fhe once 
had bv?fore the eftate after poffibility &c. arofe. For 
here, he obferved, that upon the death of her hufband, 
Ihc became feifed for jife, with an immediate remainder 
in tail to her and her hufband, v/hilc tlicre was a poffi- 
biiity of idue of the marriage ; and therefore her remain- 
iier ill tail w:;s not feparated from her life eftate by any 
intermediate eftate of inheritance; 2ism Lewis Bo*wks*‘^ 
cafe, where there wms a vefted eftate tail in John^ the 


iffue. 


(«) Co. Lit. 28. a. 
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iffile/ intervening betweerr the life eftate and the tenancy 
in tail in remainder; which veiled eftate tail continued in 
John^ who lived until after the time when the tenancy in 
tail after poflibility arofe. But here the remainder in tail 
in the ifftie was always in contingency, there having been 
no iflue born. Now during the period when the defend- 
ant, tenant for life, had fuch immediate remainder in tail, 
and before the tenancy in tail after poflibility &c. arofe, 
the merger of her life eftate took place in fuch Imme- 
diate tenancy in tail, without any intervening veiled 
eftate of inheritance ; and not after the commencement 
of the tenancy in tail after poflibility &c. In this view 
the third queftion is not fo properly framed in the terms 
of it as it fliould have been. ^^Bayky J. afked if be 
had looked at the cafe of Sutton v. Stone in a Aih. loi., in 
the beginning of which he obferved, that there mull be 
fome miftake in the report. (/?)] But if the Court ftiould 
confider that the defendant had only a bare tenancy for 
life, with a remainder in tail after poflibility &c.; ftill,by 
rcafon of the latter and greater eftate, to the benefits of 
which Ihe was entitled in pofloflion, ftie is not imprach>- 
able of vraftc, and has tlie property in the timber cut. 
Lcnjuis B'nules*s cafe {b) was decided on the ground that 
the wife fhould, on account of the inheritance which was 
once in her, have the fame privilege as a tenant in tail 
after poflibility &c. ; confidcring that tlw privilege of fuch 
aiione plainly was not only to cut the timber but to have 
the property of it when cut : and there was no queftion, 
it was faid, but that a woman might be tenant in tail 
after poflibility &c. of a remaimlcr, as well as of a pol- 


(tf) This part of the caft is nontc^ in Fw'zrr’s Cent Kcm^ >i. 4Lh edit. 
jti rot beini; inicltieildcr. 
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feffion* As to the obje^on, that this intcrc?ft, eomiisg 
to the defendant pr&vtfione viri, is therefore unalienable 
by the ftat. it H* 7., and that the rutting of timber by 
a jointrefs was held^ in Cook v. Wtr^rd (a), to be within 
the prohibition of the ftatute } the diftinftion attempted 
to be taken in that cafe is* an admifllon of the general 
right of tenant in tail after poflibility See. to cut and 
enjoy timber 5 but that diftinftion is not fupported by 
any other authority, and much doubt has been thrown 
ttpcm that cafe, which is not to be found in tlie Regiftrar^s 
book* and has nercr been a£ted upon hnce. The cafe 
docs not come within the words of the ftatute, which is 
a^gainft the alienation of lands coming to the wife pro- 
vifione viri ; and the application of it to timber is ncitliev 
confident with the remedy given by entry, nor to the 
provifo for the wife to alienate during her life. The 
reafon too given in the cafe why a jointrefs tenant in tail 
after poflibiHty &€• cannot cut timber, becaufe (he can- 
not alienate the land itfelf, would equally apply to a 
tenant for life luithotU impeachment of ww/fe, to W’hom the 
ftatute has never been contended to apply : and it is imv 
poflible to diftinguifli the two cafes in principle : the one 
is not impeachable of waftc by the aft of the parties ; the 
other by the aft of law. Abraham v. Buhh was not the 
cafe of a tenant ip tail after poflibility &c. reftrained 
from cutting trees at all, as might be fuppofed from the 
Ihort not<: in 2 Zho*wer<^ 69. but reftrained from wafting 
ornamental trees, as it appears by the fuller report of the 
fame cafe in % Freeman^ It is not improbable that 
the cafe of Cwk v. Wnford, wluch was in HiL 1702, may 
have been of the fame defcriptlon \ for fhorfly after, in 


HiK 


(tf) 1 azj. 4o»* 



IK TH» FlfTlETH YkAH OF GSORGE III, 

HiL 1704^ the Mailer of the ^olls decided (a) that a 
man tenant in tail after poffibility dec. had a tight to ent 
timber in general ; though he reftrained her from cutting 
ornamental timber, becaufe that feemed to be malicious* 
Then as to the property of the timber when cut^ there 
can be no doubt that it belonged to the tenant in tail after 
pollibility &c.: what was faid to the contrary in He^ahm^ 
cafe (^) was an obiter di£lum, which was denied to he 
law in Lews Bom^les^s cafe {c ) : it "was in fa£l thrown out 
at a time when the fame doftrine was fuppofed to extend 
alfo to prohibit tenant for life, without impeachment of 
wade, from taking timber when cut. But it has been 
long fettled that tenant for life, fans wafte, has the pro- 
perty in the timber when prrflrated ; and this wns recog- 
nised in Pyne v. Dor {cl) in this court, and in the Bi/hep 

London v. IVeh (e) in Chancery, 

DampieKi in reply, faid that a feparate eflr.te for life 
could never merge in a joint remainder in tail ; for 
then the hulband’s eftate for life would in his lifetime 
have merged in the joint remainder in tail. That this 
was not fo ftrong a cafe for a merger, if there could have 
been any, as Lenvis Bonvles^s cafe ; for there the hufband 
wife had a joint eftate for lives, wdtli a joint remain- 
der in tail, after che intermediate eftatqn tail limited to the 
lull and other fons unborn : but even there, where the 
eftjgtes in polTelGon and in remainder to the hufband and 
wife were both joint, yet it was only held that the joint eftate 
for lives merged fub modo in the joint remainder io tail, 
till iiTue was born^ and then by operation of law the huf- 
band and wife became tenants fol their liye3,remaixider, &c. 

(tf) % Frt§m, 27S. Anon, (i) 4 Fep. 63. n, (r) 1 1 83*^- 

I TVrw Ff/. 55, (♦) I P, Wm, JiS. 

Her?, 


WX& LIAMS 
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Here, then, after the death of the huiband, and while 
there was ftill a poffibility of i£ie of the xnarriage, Ca* 
ihcrine Williams coirid only take a remainder in fpccial tail 
fub modo, that is, till after pofTibility of iffue eactinft, (and 
the daughter of a daughter of the marriage could not have 
taken under that entail \) and after that, fhe took a general 
eftate tail aftter poflibility &c. in remainder after her life 
eftate. And though fhe fhould be difpunilhable of wafte 
in refpeft of her eftate tail after poflibility &c.; yet 
having fuch eftate cx provifionc viri Ihe is within the fta- 
tute 1 1 H. 7. which will alfo extend to jointrefles, tenants 
for lives without impeachment of wafte, if the cutting 
of timber be a fpccies of alienation within the ftatute, 
according to Cook v. Winford : and it muft be taken that 
the legiflaturc meant to reftrain hulbands from giving 
this power to their wives over Uie huiband^s eftate, which, 
with refpeft to the timber, amounts to an abfolutc grant, 
inconfiflent with the limited grant profefled to be made. 
\^Le Blanc J. The grant of an eilate for life without im- 
peachment of wafte would take the cafe out of tlie fta- 
tutc.] This is claimed, not by the exprefs grant of the 
huft)and, hut as a privilege of law : tenant in tail after 
poflibility takes not by the a(fl of the party, but by the 
aj>eratlon of law j and the law only favours fuch an 
eftate more than |^common eftate for life, (which mother 
Tcfpefts it refembles,) on account of tke heritable nature 
of the eftate which w^as once in her j but here the inhe- 
ritable quality of the eftate being gone, nothing but tlie 
bare privilege of being dilpunifliable for wa^e, remained, 
and the property in the timber cut is gone. 

It was intimated that gentlemen had taken notes for % 
fecond Argument : but The Cwrt faid, that if upon coh- 
*' fideratiibu 
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ildcration they . had anj doubt upon the fubjeft, they 
would dire<^ tlie cafe to be argued again : and afterwards 
^hey fent the following certificate i 

Tliis cafe has been argued before us by counfel j \vc 
have confidered it, and are of opinion, firft. That 
therine Williams is unimpeachable of wafte upon the 
eftate and premifes coinprifed in the faid indentures of 
leafe and releafe or fettlement in the bill mentioned. 
Secondly, That having cut timber tJiereon, (lie is entitled 
to the timber fo cut as her own property. And, thirdly^ 
That the fiiid defendant became tenant in tail after pof- 
fibility of ill'ue cxtiiuS. 

Ellexeorough. 

N. Grosk. 

S. Le Blanc. 

3 . Bayley. 


iSz<$. 


WntlAM^ 


Don, on the Demife of Clarke and Others, 
againjl Grant. 


FruUy, 
May 1 1 th. 


was an ejeftment brought to recover pofTefiion 
of feme land in the parifti of Linftade in the county 


of Bucksy which belonged to the tq|fiees of a certain 


!r fjeAment 
tirou^lu upon 
joint dem 
ot fr-vcral truf- 
r«rc» ot a 


charity, called Wilkeses Charity ; and the Imll cojunt, on eniugiVfor'tL 
wl^ch the plaintiff proceeded, was upon the joint demife wbv 

had paid one 

of feveu perfohs who were the truftees \ whofe title entire rent lo 

. , f 1 commoa 

was proved by mewing the payment of rent by the de- clerk of the 
fendant to their common clerk : but it appeared upon fhew uiit^he 
the, crdfs-examination of the clerk, who attended at ap^potnlcd 

* different times, 

•s evidence that they wctc tenants in common j for as agiind their fensn^, his payment of 
the entird rcht to llie common a>'au of all is, at ail events, fudicienc ro (uppurt the jvint 
vyiUiOUt making it necriTary lor them ifuvy ih»r tiiie moie fireufc)/. 



ttr«. 
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UflTecof 

CRARCtf 

Mama. 


Ac tKal wiA Ae books belonging to the charity, Aat 
Ibme of Ae feven had been appointed to the truft, and 
been in the receipt of Ae rent, together with oAers now 
dead, before the prefent clerk had come into office ; and 
Ae reft of Ae feven had been appointed fince, and at dif- 
ferent times. Whereupon it was ob]e£ted at the trial be- 
fore Grofe J. at Aylejbury, that ihel'e feven truftecs coming 
to their title at different timesj were tenants ih common, 
and not joint-tenants, and therefore could not deraife 
jointly ; but the learned Judge over- ruled the objefllon, 
and fuffered the plaintiff to recover; referving leave to the 
defendant's counfel to move to cntci a nonfuit, if the ob- 
jedlion were well founded. 


Peciwell Serjt. now moved accordingly, and renewed 
Ae objeftion. \^Bayley J. The defendant paid one entire 
rent to Ac clerk for all the truflees, which was an ad- 
miffion that he held under all jointly.] Such payment 
only admitted their rights as they legally had them : and 
whether Aey were tenants in common or joint-tenants 
Ae clerk was accountable at law to each for his ffiare ; 
but it did not rhake them joint-tenants, when it appeared 
by Ae evidence that they were tenants in common. 
XJBayley J, The clerk muff know vAether he paid the 
rent into one common fund, as the cafe was, or whether 
he diftributed it into feven different Aares.] There was 
mt leaft evidence fufficient of a tenancy in common to 
call upon the leffor^ of the plaintiff to Acw Aeir joint 
title in court. 


,IiOrd EiXBNBORQtrcJH C. J. In favour of the lefloti 
oT^he plaintiff, whofe tenint, Ae defendant, held ottt 
mgainff Aem, his a£t in paying Ae one entire rent td Aelr 
to clerk 
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clerk ihould enure in the mod beneficial way for them» 
in fupport of their tide as brought forward by them* 
feJves, unlefs the defendant had exprefsly proved them 
to be entitled in a different manner. 

Pt r Ci/namy Rule refufed (o). 

(rf) Vide Doe v. Heady »iue, 57. 




tftto. 


D«t, 

Letlieiit 

Ci****t 


CSAMT. 


Rawliksom, Baoot, and Mullion, atainji Ftidtf, 

May 1 iCk. 

JANSON. 


was an aiflion on a policy of iiifurance on goods a licence eo 
on board the fliip Daukherkeif, from Lwrpcol to Bre^ cerum 
?mny in the river Jalide ; and the place of dcilinatian being ^nJe of the"«^cl 
within the influence of the enemv> and interdicted to jBW- 

» to ISnUjb com* 

iiib commerce, it was neceffarv to have the kinjj’s Hcence, anted 

/ ^ ° ' to //. a. on be- 

in order to legalize the voyage. Accordingly the plain- half of lumfelf 

. , and oCu er British 

tiffs, at the trial before Lord Elletiborough C. J. at Guild‘~ mnbantz, &c. 
baily put in a licence from the king, reciting that « where- 
as it had been reprefented to his majeffy by Henry Nodin^ n^It 

^ on behalf of himfelf and other Britifh merchants y that they 
were defirous of obtainincr a licence to export a carpo of employed 

® ^ ^ by tt>e ilritip 

fait, colo^iial produce, &c. from Liverpool to the Elbe^ merchants really 

Weftry or Jalidcy onboard the Bremen galliot Daukberkeity lo^pct J)c lil * 

J. R, matter, his majefty thereby granted licence to hrhadlfppfo- 

ftiffer fuch Ihip with the cargo to pafs and be exported, to himfclC 

•whomjoever fuch goods might appear to beiongy and notwith- 

ftanding all the documents which accompanied fuch cargo 

might reprefent the fame to be deftined to any other neu- 

jtral or hottile port : and that if the fliip (hould be brought 

Into port here, it (hould be liberated upon a claim being 

j;iveo in for the fame hy 9r on behalf of the faid Henry 

Nodin, 
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>24 

z8io. 


KAwtfNdoff 

and Otticra 
Jakeon* 


Nodifij and bail given, dcc-j and rfiat it Ihould be finally 
reftored u|>on fatisfadory proof being made that fuch 
cargo was really Jbipped by or under the dtreBions of the 
faid Henry Nodin, \7r his agent for the purpofe of being 
exported to fome port on the river Elhe^ Wefer^ or JalideJ* 
It appeared that Henry Nodin, on whofe application thU 
licence was obtained, after the good's were Ihippcd, was 
only an agent for the perfons really intcrefted in the cargo, 
who were Britijh merchants at Liverpool. Lord Ellenbo^ 
rough C. J. held that this was fufficient to proteft the ad- 
venture under the licence, and the plaintilFs recovered. 

, The Attorney-General now took the opinion of the 
Court, upon a motion for a new* trial, whether tliis 
were a fufficient compliance with the terms of the licence. 
But all the Court were fatisfied that it was fulficient ; 
and Lord Ellenhorottgb C. J. faid that the objeft of in- 
fortlng the name of a particular perfon iij thefe licences 
was to prevent their being obtained and handed about at 
large, by which means they might be made an improper 
ufe of. But he had no doubt that Henry Nodifiy the per- 
fon named, being proved to be the agent of the Bptijh 
merchants really intcrefted in the adventure, fufficicntly 
identified the licence with it, . 


Rule refufed* 
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OoM and Others agahji BkVcz* 


’'jpHrS wais an action on a policy of infurancc, efFefled 
on the 20th of November 1807, on goods on board 
the fiiip Elhe^ loft or not loft, at and from 5 /. Feterjhurgh 
to Londofty including the rifk of craft and lighters from 
S/. Peterjhitrgh to Cronjiadt from fhore to fliip, &c. : and 
there was a count for money had and received. The in- 
furance was made by the plaintiffs as agents of John 
PlaUonoffj a RuJJlan fubje(ft abroad, in whom the inte;reft 
Was averred to be at the time of the infurance and of the 
lofs. The ftiip, which was nineteen days in loading, was 
ready and failed from tlie Rujftan port on the 17th of 
OB. 1807 *, but was brought back on the fame day and 
confifcated \XiRitJfta \ hoftilitieshavmgbeen commenced by 
that government againft Great Britain on the day before 5 
but which event was of courfe unknown at the time 
when the infurance was effefled by the plaintiffs in 
'London, It was admitted at the trial at Guildhally that 
the Riijlan affured had obtained the reftoration pf his 
goods, upon payment of a certain furn j and the only 
queftion made was upon the return of premium, under 
the count for money had and received; fhe infurance 
having been made after the commeiKement of hoftilities 
by iRuJJla : but Lord Ellenhorough C. J. confidered that the 
plaintiffs, having effcfted the infurance without any con- 
fcioufnefs of its illegality at the time, were entitled to re- 
cover back the premium, as money had and received by 
the defendant to their ufe, without deration i and 
they obtained a verdidl for the amount. 




May lltK 

An infuranca 
Iiaving 

made on [;oods, 
at and from a 
port in RnJJia to 
Lender! , by an 
aijent icfiding 
here for a RuJ > 
Jian I'ubjtfl: 
abroad, which 
info ranee was 
in fadt made 
after the com- 
mencement of 
boA^ilities by 
RuJ/ia aeainfl 
this country, 
but before the 
knowledge cf 
it here, and .’.f- 
ter the ihijj 
tailed, and bren 
itized and con- 
fifcjtcd; Ilf Id 
that the policy 
was void in its 
inception ; I ut 
that the a^entof 
the allured was 
entitled to a re- 
turn of the pre- 
mium paid UK- 
der 1'.; nor. nice 
of ilie laft of 
fuch honUiucs* 


VouXII. 


Q 


Marr^ta 
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OOM 

and Others 
againfi 
Bsvcr* 


Marrynt now moved to fet afide the verdi£l, and, by 
leave, to enter a nonfuit ; contending that the plsuntiffs 
were not entitled to a return of premium. The in- 
furance was either legal or illegal : hoftilities not having 
been declared by our own government at the time when 
the policy was effeSed', the contraft was then legad on 
the part of the plaintiffs, as Britijh fubjefts ; and nothing 
which was done in Riiffla^ even if it had been known 
here, would have bound them, until the date of war 
w’^as knowm and recognized by this government. Then 
if the rifk attached for an inftant, there can be no return 
of premium. On tlie other hand, if the infurance were 
illegal from its inception, the authorities Ihew that the 
aifured cannot recover back the premium. 


Lord Ellenborough C. J. It is fo, without doubt, 
if the party making the infurance know it to be illegal at 
the time ; but here the plaintiffs had no knowledge of the 
commencement of hoftilities by Rujfta when they effefted 
this infurance ; and, therefore, no fault is imputable to 
them for entering into the contradl 5 and there is no reafoa 
why they fliould not recover back the premiums which 
they have paid for an infurance from which, without 
any fault imputable to themfelves, they could never have 
derived any benefit. The commencement of hoftilities 
by RuJJla againft riiis country placed the two countries 
in a ftatc of hoftility, and made the fubjedls of Ri^ta 
enemies of this country at the time when the infurance 
was effefted here. Formal declarations of war only 
make the ftate of w ar more notorious ; but, though more 
convenient in that refpedt, are not necelTary to conftltute 
fuch a ftatc. In Furtado v. Rogers (^), the infurance was 




efieded 
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ifeffefted before the commeneement of hoftUitiesi And i&ro. 

dterefore the rifk having once attached, there could be no 

retum of premium j but here the rifk never attached ^t all. ^tid Othei* 

Xe Blanc J. To entitle the underwriter to retain 
the premium, he fliould have fhewn that the policy would 
have attached on any lofs happening to the cargo on 
board the lighters in their way to the {hip before the 
commencement of hoftilities, though the eontraft were 
not made till after hoftilities commenced : but the period 
to look to, as to the legality of the eontraft, is the time 
when it was made ; and then the fubjefts of RuJJia had 
become enemies of this country, and it was no longer 
competent for tlie fubjefts of this country to enter into 
fuch a eontraft. But no blame attaches to the plaintiffs, 
who were ignorant of the fa6f at the time, and therefore 
they are entitled to a return of premium. 

Grose and Bayley, Jullices, aflented. 

Rule refufed. 


Mason againjl Pritchard, 


Muy illh. 


^HE defendant engaged in writing to guaranty the 
jjflaintiff for any goods he hath or may fupply my 
brother W, jP. with, io the amount of \ooLf and declared 
in affumpfit as upon a eontraft by the defendant to gua-i- 


A guarantic by 
the dctttrKlant 
to the plaintifT 
“ lor any ^uodft 
*■ he hMtb OP 
“ mjy fupply 
« fV P with 


ranty goods to be at any tiroe afterwards delivered to his 
brother to that amount. It appeared at the trial befor« 


to theamount 
* of ico/*’ i& 
a cnnrmuiniS or 


JFood B. at tVorccJler^ that at the time when the guarantie |»nu 

extent tor floods 

^hlch may at any time have hern fupplied to H', P. until the credit was recalled, although 
foods CO more than lOo/, had been betore fupplied and paid for. 


Q a 


was 



iSio. 
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Masok 

againfi 

Tkitchae^. 


was given goods had been fupplled to W* P* to the 
amount of 66./., and another parcel was fupplied aftcr- 
wardsit amounting together to 1 24/.^ all which had been 
paid for ; and the fum now in difpute was for a farther . 
fupply of goods to W. P* And the queftion was, Wh|*“ 
ther this were a continuing contraft for guarantying the 
fupply of goods at any time afterwards furniihed as long 
as the parties continued to deal together 5 or, whether it 

were confined to the firft hundred pound’s worth of 
goods furuifhed ? The learned Judge held it to be a 
continuing contrait to guaranty to the extent of xoo/. 
goods which might at any time be furnilhed to tlie bro» 
ther, till notice to put an end to it j and the plaintiff re- 
covered accordingly ; but leave was given to move to en- 
ter a nonfuit if the Court thought that this was not tht 
true conftruftion of the contraft. Upon which 


'Ahhott now moved to enter a nonfuit; contending for 
the limited conftruftion of the guarantie. 


But all the Court Were of opinion with the plaintifi> 
that this was a continuing or Handing guarantie to the 
extent of 100/. which might at any time become due for 
goods fupplied until the credit was recalled. The words, 
Aey faid, were to be taken ftrongly againft the party 
giving the guarantie as the fenfe of them would itoit 
of ; and the meaning was that the defendant would be 
aitfwerable at all events for goods fupplW to his brother 
to the extent of too /, at any time, but that he would not 
be anfwerable for more than fliat fum. 


Rule refafed^ 
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22 ^ 

x8to. 


Hill againft Yatss. . 


^T^HE plaintliF having obtained a verdift upon the trial Jhefon of a 

X . , * juryman fum* 

of this caufe before Blanc J. at the laft allizes at moned and rc- 


La 72 cajlcry Liitledale^ on behalf of the defendant, moved to Inhered 
fet afide the verdifb and to have a new trial, on the name^wil^cn 
ground of a miftrial ; becaufe the fon of one of the jury- ^and^fciv- 
men returned upon the panel had anfwered to his father's »» o»>r of 

* ^ the jury on the 

name when called, and had ferved upon the iury ; which tnai of a cauf , 

rr. ^ r , r »r is not of itfcif a 

faft was now verified by the affidavits of the fon, and of fuffici.i.Ufound 

the defendant’s attorney, and alfo of the fherifF's officer (jle^vcrdif^^^aa 

who fummoned the jury, and who fwore to having fum- * mdioal- 

moned the father and not the fon. And he referred to the 

cafe of Norman v. Beaumont y of w^hich a very full report 

is given in Willed Rep. 484., and which is alfo reported 

in Barnes y 453., where, upon great deliberation, a verdidl 

was fet afide for the fame caufe. He alfo mentioned 

a fubfequent cafe of Wray v. Thorny Wilksy 48S., where 

a new trial was refufed, on an objeffcion taken, that one 

of the jurors, whofe chriftian name w^as Harry y was 

named Hinry in the venire, See. and had anfwered to the 

latter name when called and fworn on the jury: but 

there, he obferved, the Court had diftinguiflied that from 

thfe foimer cafe, becaufe the juryman who ferved was the 

petfijn really intended to be returned and fummoned. 


The Courty however, confulering the extreme mifehief 
which might rcfult to the public from fetting afide a 
verdi^f upon a motion for a new trial on fuch a ground ; 
inafmueh as the fame ob]h»£l;ion m.ght happen to lie 
againft every verdict on the civil and criminal fidos at the 
^iffizes y and recollefting that the fame obje£lion had been 

Q 3 taken 
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,1810. 


»gatnfi 

yAT£?. 


taken arid over-ruled Cnee the cafe in Willes^ though tho 
name of the cafe did npt then occur ; refufed to enter-i 
tain the motion ; but faid that if upon cOnfidcration, and 
confultation with the other Judges, they found themfelvea 
bound to grant it, they would of their own accord award 
the rule prayed for. 

And afterwards, on the 2d of Jum^ towards the end of 
this term. Lord ElUnhorough C. J., after adverting to the 
motion which had been made, and to the two cafes which 
were then mentioned, obferved that in the latter of them, 
the Court appeared to have confidered the application as 
a matter within their diferetion 5 and no injuftice having 
been done, they had refufed to interfere. His Lordlhip 
then faid that he had mentioned this cafe to all tlie 
Judges, and they were all of opinion, that it w^as a matter 
within their diferetion to grant or refufe a new trial on 
fuch a ground ; and that if no injuftice had been done, 
which was not pretended in this inftance, they 
would not interfere in this mode, but leave the party to 
get rid of the verdict as he might. That if they w’^ere to 
liften to fuch an objection, they might fet afide half the 
I’erdicts given at every affizes, where the fame thing 
might happen from accident and inadvertence, and pot- 
fibly fometimes from defign, cfpecially in criminal cafes. 
His Lordlhip alfo now" mentioned the cafe, which had 
been before alluded to by him on the former occafion, 
where a juryman anfwercd to another name in the panel, 
nnd was fworn and ferved by that wrong name, upon 
the trial of a prifoner for forgery, before Mr. Baron Eyre 
Neuxajiie in 1723 (^i) : and though that was the cafe 

of 


(^) A note of that cafe is here fubjoined from my copy of the MS, 
of Crowp cafes, the originaJ of whicli is in the cuftody of the Lord 
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of a conviftion for a capital offence, the Judges upon a 
reference to them would not interfere. There, however, 
the perfon who fervcd was fummoned upon the jury, but 
anfwered to a wrong name. His Lordfliip added that he 
had mentioned this matter again in Court, in order to put 
at reft the quellion once for all, that applications of this 
tort might not be made again and again. 

Per Curiam^ Rule refufed. 


Chief Julticc of K. for the time being. Sec the Preface to my FUat ef 
she CicTvny p. xiii. article i. 


The Cafe of a Juryman. 

ArT*R the bufinefs on the Crown fide at the Summer afllzes for the 
county of the town of Ncwcaftlewdi^ hniihed, it was difeovered that 
Curry y who fcrved Upon tht jury, had anfwered to the name Of 
JoJtpb Curry \n the Hicriff’s panel, and had been fworn by that name. 
Vpon furtlvcr inquiry it appealed that there was a perfon of the name of 
Jofcpb Curry belonging to Newcafilcy but not at that time refident within 
the town or county. That Robert Curry was qualified to ftrvc on juries, 
and had been fummoned by the bailiffs to attend on the crown fide as a 
juryman at this afliae. All this was mentioned to Mr. Baron Fyrep who 
conceiving it to amount to nothing more than a mere mifnomcr in the 
pane] of the juryman intended to be returned, and who did ftrve, and 
Chat it was but caufe of challenge, which, on bring Hated, would have been 
inHantiy removed by alcenng the panel j and that after judgment it could 
not be affigncd as error 5 did rot incline to interpofe upon the ground of 
a fuppofed irregularity in the proceedings ; but Mv, Cbanwre and Mr, 
ytHieri (covnfel) having afterwards, in the Nifi Prius Court lor the county 
of Ncrtbumbtrlar -!, Rated thcfe fa£ls to the Baron, and preffed them as 
amounting 10 a miHnal, the Baron thought fit to refpite tin; execution 
uf a convict for torgery, that he might have an opportunity of advifing 
wlt^i the Judges upon this occurrence. On the firfi day of Micbae/m^ 
term 1783, the fudges were unammoufly of opinion, that this was ap 
ground of objedtion, even if a writ of error were brought , mudi left on 
a fummary application, 


1810. 


Htvz. 

•ttbt/l 

Yatis. 


Where R. C. 
anfwered to iltc 
name of^. C. 

©n the fiicriff's 
pane), at the 
trial of a pri- 
foner for a ca* 
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matter ot chal- 
lenge, and after 
vcrdidl cannot 
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tage of by the 
party convi^te 
as a mifliiaU 
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Ft ide^f 

May Jith. 

On plea of plenc 
iv miriiftiavit, 
proof of an 
admiffion by 
the executor, 
that the debt Trar 
juji and fhndd he 
fflid asjoon at he 
eauld, IS not evi- 
dence to charfife 
him with aflVts. 

Th<! executor 
having pieacied 
non affumpiit 
as w'ell as plenc 
adminiftiavit, 
and pienc adinl- 
nirtravit prater, 
&c., and there- 
by forced the 
plaintiff to go 
to trial} rlie 
plaintiff obtain- 
ing a vcidift on 
the non affump- 
fit, and being 
entitled tojudg- 
mciU of affttfi 
quando acci- 
derint, is en- 
titled to the ge- 
neral coAs oi 
the rna], though 
tlie iffue of 
plene admini- 
niftravit was 
foun^ for the 
defendant. 


CASES IN EASTER TERM ‘ 


. Hindsley Russell, Executor of Baryf. 

'J’HIS was an adiion on a promilTory note for 63/. 

given by the teftator to the plaintifF 5 to which the 
defendant pleaded, i, non alTumpfit ; 2. plene adminiftra- 
vlt ; 3 , plene admlniftravit ultra what was due on bond 
and mortgage ; on which latter the plaintifF took judgment 
of aflets quando acciderint. And at the trial of the two 
iirfb iffues at Torh before Laivrejtceh the hand-writing of 
the teftator to the note being proved, the evidence, as to 
the plene adminiftravit, v/as that the defendant admitted 
that the debt was jujt and Jijoidd be paid as foon as he could ^ 
The learned Judge had great doubt whether this admiffion 
were evidence of afTets on that plea •, and therefore, though 
he fufFered the plaintifF to take a verdift on both ifFues, 
he gave leave to the defendant’s counfel to move the 
Court to fet afide the verdii^t on the plea of plene admi- 
niftravit, and to enter it for the defendant on that ifTue. 

Barrow moved the Court accordingly in the laft term 
for a rule to fhew caufe why the verdift and judgment 
entered for the plaintifF on the plea of plene adminiftravit 
ftiould not be fet afide, and a verdift and judgment en- 
tered thereon for the defendant : and he alfo produced 
an affidavit ftating that Rujfell the executor had died fine® 
tlie trial, and there were no afFets of the original teftator 
to fatisfy this debt. Thefe fafts were not denied now by 
Lamhe on flicwing caufe in this term. And after bearing 
him ftiortly on the queftion of evidence, 

The Court were fatisfied that the admiffion proved was 
not evidence to charge the defendant with afTets. They 

faid 
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faid that his admilTion muft be taken with a reafoncible 
intendment 5 for lie could not mean to pledge himfelf to 
commit 4 devaflavit by paying this debt before others of 
a higher nature. But they held that the plaintiff was 
entitled to retain his verdidf and judgment on the plea of 
non aflumpfit. 

In Trinity term following Barro*w moved to have the • 
poftea delivered to the defendant, to have his general cofts 
of the fame taxed 5 on the ground that as the plaintiff 
would have been obliged upon the plea of plcne admini- 
flravit, on which the verdi<£l was now entered for the de- 
fendant, to have proved the quantum of his demand, he 
was not put to any additional expence by the plea of non 
alTumpfit having been pleaded. And he referred to 
Garnans v. A. 22 G. 3. and Cockfon v. Drinks 

•water ^ 71 23 G. 3* cited in 2 Tidd 883. iait edit. (vi. 
ib. 896, 7. 2d edit.) 

But The Court (without Jicaring Lainht'y who was to 
have fliewn caiife in the firil inRaiice) faid that the 
plaintiff, being at all events entitled to judgment of alTets 
quando ; and having been compelled by the defendant’s 
pleading non affumpfit, to go down to trial ; was entitled 
to fetain the poftea, and to have the general cofts of tlie 
trial ; and therefore they refufed the rule. 


233 


i8io. 


HlKp«S,fT 

agaiufi 
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Satti*^4ay^ 

May lath. 

The plaintiffs, 

Sk Frenchman and 
^ StoijSf cairy- 
ing on trade at 
l^^Jhan under the 
name of the de- 
fendant, a Porr 
tuguejty flapped 
a cargo from 
thence for a port 
of France^ tvhicii 
cargo being 
eapiurt'd by a 
Pntifi} c« utfer, 
and liltciled tor 
condemnation 
In the Court of 
Admiralty ai 
French and ene- 
my’* property, 
was ordered to 
be rcrtoied to 
the defendant 
on bis pm ling 
in and eftabiifli- 
ing, With the 
plaintiff's pri- 
vity and con- 
fent, a claim to 
it as bis own 
property : held 
that thf plain- 
tiffs were, by 
thus colluding 
with the de- 
fendant to with- 
draw from the 
Admiralty the 
dccifion ot the 
tri^e qijcftion by 
effabldhing a 
faffe /atl, chop- 
ped from main- 
taining an ac- 
tion for money 
had and received 
againff die de- 
fendant for tne 
proceeds, by 
(hewing the true 


De Metton and Another again/i De Mello* 

plaintiffs having been nonfnited (ti) on the trial 
of this caufe before Lord Ellenhorough C. J. at Guilds 
hall% The Attonicy^Gcneral now moved to fet afide the 
nonfuit; and flated that this was an aftionfor money had 
and received brought to recover the proceeds of a cargo, 
which 'having been originally Ihipped at Lijhon for Nantes 
on board a Portugnefe fhip by the plaintiffs, a mercantile 
houfe fettled at Lyhotiy had been taken by a Britifk 
cruizer, and libelled in the court of Admiralty for con- 
demnation as enemy’s property *, when a claim of pro- 
perty having been put in by the defendant, a Portuguefcy 
on his ow'n account, the cargo was ordered to be reftored 
to him ; which was done accordingly, and he difpofed of 
it in tins country, and received the proceeds, for which 
this action was brought. It appeared now that the de- 
fendant was only a clerk to the plaintiffs, who carried on 
their houfe of trade at Li/hofiy where they were domiciled, 
under his name, which was done to protect: them from 
interruption during a period of great public troubles, and 
when, as it was faid, a Frenchman^ as Dc Metton was, 
(the other plai-^tifF being a Swifs) could not fafelyidiave 

tif' 

traded at Lijhon except under the cover of a Portnguefe 
houfe : and evidence ^as given at the trial, that the *de-. 
fendant bad acknowledged by letter that the property of 
the cargo was exclufively in the plaintiffs, and that he had 
only lent his name to them for the purpofe of neutralize 

fa^f, that Che property was their own, and that the defendant was their 


(4) a AT. i*. Ca/» 420. S. C. 
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m 


ing the property. But Lord Ellenborough C, J. nonfuited the 
plaintiffs, on the ground that it did not lie in their mouths 
to gainfay that the property of the cargo was in the dcr- 
fendant, after he had with their privity and dire£iion put 
in a claim as ow^ner before the court of Admiralty, vv^hich 
had been induced on that ftatement of faffs to award 


•D» 

a^tnp ^ 

De 


reftitution of the cargo to the defendant, as neutral pro* 
perty belonging to himfclf. 

But in anfwer to )^i\sTheAtiGr?2ey^Gerieral now urged that 
though the property wcrcFreiichy yet the defendant's name 
had not been ufed by the plaintiffs for anycollufive purpofe 
as againft this country, but for the purpofe of proteftion in 
JForUigciL That the plaintiffs were regularly domiciled 
thercj and quoad this country were to be confidered as 
Portugiicje and neutral. That the trading from Lijhon to a 
port of France was lawful for them tfiere, and contravened 
no law of this country. That as between the parties them- 
felves the tranfaffion was bona fide ; and whatever the 


queftion might have been in the court of Admiralty, if 
the real fiatc of the cafe had appeared to that Court, yet 
when the proceeds got into the defendant's hands by 
whatever means, he, v'ho was only an agent of the plain- 
tiffs, could not defend himfclf againft their demand by 
;illcging what had paffed before another forum for a differ- 
ent purpofe. [Lord FJlcnhorough C. L Have not the 
plaintiffs colluded with the defendant by fetting up a 
c'feim of property in him to withdraw from the jurifdic- 
tion of the court of Admiralty the dccifion of a queftion, 
which if the true fa£l had appeared, that this was the 
property of a Frenchnan^ might have led to a very differ- 
ent refult ? for it is certain that the cargo was deftined to 
a French port.] If the property be taken to be French^ 
the queftion is againft the plaintiffs \ but they are entitled 
|Q confidered for all trading purpofes Fortugnefe^ 

CLor4 
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[Lord EUenhorough C. J- If that were fo, by this fort of 
contrivance the cargo would have the fecurity of Portuguefe 
property to cover it here and in Portugaly and on the feas, 
and the fecurity of French property to cover it in France. 
But the plaintiffs having defended the fuit in the court 
of Admiralty here, by proving it to be Portuguefe and the 
defendant’s property, (hall they be permitted in another 
court of juftice here to recover it from the defendant as 
French property and their own ?] The proceedings which 
took place in the court of Admiralty, with the privity of 
the plaintiffs, only raifed a ftrong prefumption of faft: 
againft them, that the property was in the defendant, until 
they proved by his own admiflion in writing that he only 
a<Eled as agent for them. 


Lord Ellenborough C. J, I think that the plaintiffs 
are eftopped by their own a£t in fetting up and eftablifli- 
ing in the court of Admiralty the claim of De Mello to 
this property, from now turning round and infilling upon 
it as their own. If they could have fltewn that Ik Mello 
had a£led tortioufiy as againft them in fetting up a falfe 
defence and claim to the cargo as his property in that 
court, that might have ferved them ; but on the contrary 
it appeared that he had a£led all through with their pri^ 
vity and confent. De Mello may have behaved like' a 
rogue to the plaintiffs ; but both plaintiffs and defendant 
have behaved wrongfully as againft this country in col- 
luding to make French property appear to be Portuguefe xn 
the court of Admiralty upon a queftion of prize as againft 
the captors. The plaintiffs fhould go back to the Adihi- 
jalty, and have the matter fet right there *, that the opinion 
of that Court may be taken upon a true ftatement of 
faflEs. 

Per Curiam^ 


Rule refufed. 
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DoEf on the Demife oi Sir Mark Wood, again/i 
Morris. 


^HEPH£RD Serjt. moved to fet afide a verdi£l which 
had been obtained at the trial of this ejeftment in 
before the Lord Chief Baron, by tlie leflbr of the 
plaintiff, who had lately before become the owner of the 
land by purchafe, againlt the defendant, who had before 
and fiuce the purchafe occupied it as tenant. He ftated 
that the landlord proved his cafe by fhewing tliat the de- 
fendant had paid him rent, and that he had given the 
defendant half a year's notice to quit, wliich was expired 
before the eje£lment was brought. But on the crofs 
examination of the plaintifF^s witnufs, he was alted 
whether there was not an agreement in writing rela- 
tive to the lidding of thefe lands; to which he an- 
fwered that an agreement in writing relative to thefe 
lands was produced at the laft trial of this eje£t- 
xnent, (this being the fecond trial) but he did not 
know the contents of it: and then another witnefs 
was called, who proved that he had feen the fame paper 
in the hands of Sir JFooPs attorney on the fame 
morning (i. e. of tins trial.) Wliereupon itVas objefted 
on the part of the defendant, that no parol evidence of the 
tenancy could be given, when it appeared that there was 
an agreement *in writing concerning it ; and it did not 
appear that the landlord had any right to determine the 
tenancy in the manner he had done. [Lord Ellenborough 
C. J. If there were any writing relative to this holding, 
4t 


In ejeftment, 
the landlord 
having proved 
payment of rent 
by ihc defend- 
anE, and iialf a 
year’s notice to 
quit given to 
him, cannot be 
turned round b/ 
liis witnefs 

piovmg'On 
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in the poffenion of the landlord, the defendant ought ta 
have given him a regular notice to produce it; otherwife', 
in this collateral way, he would get the whole benefit of 
it, without giving fuch a notice, when if notice had beeii 
given and the paper were produced, it might not fupport 
the obje6iion.] If the plaintiff’s witnefs had not fliewn 
that there exilled fuch a paper before known to the land-- 
lord, I admit that the defendant could not haye objefted 
that there did exift a paper with fuch and fuch contents^ 
without having given notice to produce it ; but here it 
appeared that the landlord himfelf was in pofTeffion of the 
document relating to the tenancy, and therefore he could 
not be taken by fiirprizc. The objedion arofe out of the 
plaintiff’s own evidence. 


Lord Elleneohoitgii C. J. How can we fay that the 
plaintiff' ought to have been nonfuited for want of giving 
the bed ovider»ce of the tenancy, unlefs it appeared that 
there was other and better evidence of it in an agreement 
in wilting bofwceu the landlord and his tenant, which the 
landlord kept hack. Enongli at Icaft ought to appear to 
fliew that the paper not produced was better evidence of 
the terms of tlie tenancy than the evidence which was 
received ; but it did not appear that it was an agreement 
between thefc parties, or that it v/as an exifting agreement 
at this time : it might have been an agreement between 

f 

the defendant and his former landlord, or it might have 
related to a former period of tlie tenancy : the witneft 
did not profefs to know any thing of the Contents of the 
paper, only that it v/as an agreement relative to landis 
in queiftic i. We determined a cafe of Dce^ on the demife 
of Shcanvoodj v. Pearfon, fimilar to this ip the laft ternj, 

f5 where 
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^29 


^here the rule for a new trial, which was moved on the 
lame ground, was finally difcharged {a)s 

The odier Judges concurred, and the rule was re- 
fufed. 


i8io- 


Dot, 

LtffrC of 

Sir M^aiik 
Wood, 

again/ 

MoKKlft. 


Garrowy who was for the plaintiff at the trial, tlien 
faid, that the faft was that the paper fpoken of was 
drawn up between the defendant and the former owner 
of the eftate, aiid that it had no relation to the matter in 
difpute between thefe parties. 


(ij) The Ihort note which 1 took of this cafe, on the motion for the 
new trial by Co keil Ser,t. in Alukae'r.ics itrm laft was this — The obje«^ion 
arofe upon the notice to tjuit. The fon of ihe ltir./r of the pl-iint'fF 
proved that he had received rent of the defendant for his mother, and ihr 
time of thefe receipts a);i'ec*i wiih the time for which the notice to quit 
was given ; but he alfo fpoke of the time for quitting from a written 
agreement entered into at the time of the taking between his mother and 
the defendant, which he faid he had then lately fecn in the portcfTion 
of his mothei *. wlicrtupon the oVjjciSlIon arofe that the agreement ought 
to lave been produced ; which was over-ruled at the trial at Totl bifore 
Chamht€ J. 1 have no note of tlic cafe when the rule was ciilclnrgcd. 


May xzih. 

Though by the 
gericiai rule a 
farmer may not 
at hib plealure 
tithe and ca^ry 
^ar t of a field of 

com which has been cut, before the wboJe be tithed, and then proceed to anointr field, &c. 
ib as to oblige the pa»-fon to come agnin to the fame field at another tune to take his tithe 5 
which g^eral rule, however, being levelled agatnfi iraud, vexation, and caprice, muff, 
where thefe have no application, be underftood with all neceflary eXccptiOf.s of partial ripc- 
uefi and Weather, the neglcfl ef whicli would be picjudicial to the cropj >ti there is, no 
rule of law which obliges a farmer (all fraud and vexaciopi apart) to tithe the whole of that 
part of a field which lies in one parifh before he proceeds tithe any part cf the fame field 
lying in another paridi. And, therclore, where a farmer cut the whoJe of a field of barky 
lying in the two paii/hes of ai. and and after rolling (» e. cockmg) and nrlnng part m 
Jjf., proceeded to roll and tithe pan in B.' and tlte weather being c.tching, he cArned that 
psirt which was tithed in the day before the re:! of the field in of- was rolled and tithed | 
and this without previous notice inienticn to Cirry fucli part : held that this being 

done bona fide wa« hvvfwL 

county 


Leathes, Clerk, amtvfl Levinson. 


was an aftion of debt on the ftat. 2 & 3 Ed, 6 . 
r. 13. for not fetting out tithes j and the queftion 
made at the trial before GraJ} J., at the laft aflizes for the 
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county of JStorJh/k^ was as to the regularity and legality of 
the manner , in which the tidies had beei^, fet out, A 
vcrdidl having pafled for the plaintiff, 

Frcre Serjt. now moved to fct it afide and for a new 
trial, and ftatcd the cafe thus. The tithes in queftiou 
arofe out of a field of 24 acres in barley, 3-4ths of which 
was in the parifh of Reedhamy of which the plaintiff was 
reftor, and the other 4th was in the adjoining' par ifli of 
Lmpenhaw, On a Tnejday in laft the whole crop 

of barley was cut down, and lay in the fw^irth ; and in 
the evening of that day above lialf of that part of it which 
wavS in the plaintiff’s parifli was rolled and tithed in the 
cuftomary manner ready for carrying. Rolliug (a) is 
where the labourers go along the field and rake the bailey 
tranfveifely from the fwMi th into cocks or rolls, as far as 
the rake can reach ; and this the Coifirt have held to be a 
legal mode of tithing. Then the defendant, after rolling 
and tithing the better half of that wdiicli was in Rccd/ja?/jy 
left off, and proceeded to roil and tithe about an equal 
proportion of tlnft which was in Limpenha^Vy and did not rc- 
fume the rolling and tithing of the remainder in Recdharn 
till the Thurfday; but on the intervening Wednefday about 
noon, he carried off his nine parts of that portion which 
\Vas rolled and tithed in Rcedhaitiy before the remaining 
part of the fwarth wus rolled and tithed. Now the ge- 
neral^ rule is, that the whole of a field fliall be titlied 
together before any part of it is removed (^). [Lord JE/- 
h'nhtrough C. J. Do you mt‘an to fay that this muff ne- 
ceffarily be||one, rotwithftandiri^ one part of a field liiay 

,{<8^ vide Nt^ivman y. Morgan, lO 5. as to teJdvig in tile prOCift 

hay-making. 

w Etjkine V. Euffie, M. JoGm 3, 71 tbtCaf» 961, but this rule 

U there iUted wkh various exceptions and modificationt. 

ht 
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be in a fit ftate fojr cutting and carrying, and the other part 
not ripe ? Grofe J. Or whatever the ftate of the weather 
may be, which may require the corn to be faved as fpecdily 
as it can be done ?] The necelTary exceptions of partial 
ripeuefs and catching weather muft be always under- 
ftood. ' [Ld. EllenhorGiigh C. J. If the cutting and faving 
be done fairly, and in tlie ordinary courfe of hufbandry, 
and not fraudulently or capricioufly, is there any decifron 
which limits the farmer as to the mode of doing it ?3 In 
Hall V. Mnchet (r), it was lield that though a farmer 
might cut down any part of a field at a* time, as beft fuited 
his convenience, unlcfs tlone with defign to defraud oz 
vex the parfon \ yet that all the hay cut down at any one 
time muft be tithed before any part of it could be carried 
away. [Lord FAlenhorGugh C. J. Every perfon fliall be 
taken to intend the neccfiary confequence of his : 
and if the necefliry confequence of an acl be vexation 
and injury to another perfon, to be furc we cannot enter 
into the queftion of the aftor’s intention.] It would ne- 
ceflarily be vexatious to tlie parfon, if the farmer could 
cut and titlie half a field, and then proceed to cut and 
tithe another field, or part of the fame field in anotkt r 
parifli ; it necefl'arily compels the parfon to come twictj 
to the fame field : whereas if the farmer cannot carry 
any part of a field in the fame parilh till the whole be 
cut and tithed, that will infuie the parfon. again ft uniie- 
ceflary labour, expence, and vexation, without fubjelfting 
him to the great cliiliculty in moft cafes of proving a vex- 
atious intention in the fanner. It did not appear 
that any neceflity cxifted for cutting and fi|hi<ng the field 
in the partial manner here pra£tifed ; but flie defendant 
did fo for his own convenience ; admitting that he had no 


i8lo. 

If MATH ts 
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vcxciticui intention ag.niill tl ^ paifon. [Ginfe}. All the* 
witnefles a^icod that the bnlcy vab tulied m tli^ f rJeJl 
manner. Th ^ dcfrncL' it left oiF rolling and tithing the 
re II, and began to carry what was lolled and tithed be- 
caufe it vi a3 doubtful w cathcr."] If the defendant had 
had nobody’s coxivenience to confult but his own, I do 
not fay thit it could have been done in a more convenient 
manner. But tli»‘ pi adl ice itfcif is prejudicial to the 
paifon, ab Table to be abiifed *, and thcie is no other way 
of tiyiiig the light but tl IS. 'Tins, cafe Hands upon an 
alleged in gul iitv, without f md, in the manner of 
tithing and t irr) ing part of a field in the fame panlh 
bcfoie the Kmuiide^ \\\* tithed. At any rate, if the 
pra£licc be hgil, tl eie ou^^l't to ha\c been pie\ious no- 
tice given to the piifou, tint the Turner only meant to 
roll and tithe part of the field, fo as to prevent him fronii 
coming for lli*^ i cm under v accoidliig. to Frankly ft v. 
Gooch [a). 

Lord Eli LMJORour,H C, J. I own I have no micro- 
fcopc to en ible me to fee the paiticular inconveniences of 
which the plaintiff complains in tins calc. The whole of 
the field was cut down before any part of it was canied • 
the plaintilT does not pretend to complain of any grievanc ^ 
until the faun^r began to cany a part on the Wedft^fday 
at noon before tlu‘ whole field was tithed : a rcafon was 
afiigncd for this bC^cauie the weather appeared doubtful ; 
and no prejudice is llatod to have accrued to tlie plaintiff 
from it ; the i oiling and tithing of the remainder vias re- 
fnmed on the next day. ']"he jury had the whole of the 
evidence iubmitted to them, and they were fatisfied that 
tlxc tithing w as done as fairly as the (late of the weather 


{a) 


admitted. 
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admitted. Rules of more regularity are after all only 
laid down to prevent fraud; but we are now called upbn to 
decide on tMn with a rigour which belongs to no rule 
of any kind. 


i8to. 


Lvathes 

LltlfftOK. 


Grose J. I told the jury that the tithing of the field 
waii not to be done piocc-meal unnecefTarily, but when 
began fliould be continued fairly according to tire ftate 
of ihe weather : and they found that it was fo done. 

Le Blanc J. We do not interfere wdth the rule of 
law which requires that if a farmer begin to cut down 
and tithe a part ''^f a field, he fhall not flop at his plcafure 
and go on to anollier field, and cut part of that, and fo 
proceed to a third, &c. ; fo as to put the tithe owner to 
the trouble and ex ponce of coming again to each field, to 
take part of his tij^hc of tl^o field at cue time and part at 
another. But I know of no rule of law which obliges a 
farmer when he has begun cutting a field to ftop in it 
when lie comes to the boundary line of the parifli, and 
finiih tithing ail which lies in one pariih before he pro- 
ceeds with the reft of the field. But that is in truth wdrat 
is complained of in tliis cafe. 


Bayley according, 


Rule refufed< 
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iSift. 

Grosvekor, Executor ot Ellis, agatpjl The 
**' lohabitants of the Lath of St. Aucustinc, in 

the County of Kent. 


An aflion of 
citht tor ico/ 

Ji'“s uuon ilic 

<r 34 6 

A »inli the in- 
tuh tinfa of n 
IkU !•■» K ' hy 

th“ "'""''HIWI 

a rc' -nuf ofi 
ttr, \ 1(0, bc.ng 
a boat be- 
t \ctn hii'U tnd 
] >\N Water ui Iv 
in purftiit of a 
lrnirsr»ihng ho it 
jn winch weic 
offendtts. pjinrt 
:hpac>, rtwtt\e 1 
a wtuticJ 

t'y a ♦f ot fled 
i)f fl J t I « ff)£ 
3 L rt the 

/;'/ , the 

( ihctr aftr-. 
wa'da / on 
f''t htjjh lea lif- 
}or.d the low 
wjtwf nia k, 
;tnd, conf. - 
qtiently, out of 
lath 'y and 
the .ift five's the 
r niecy igainft 
♦If) tlubi ants 
of the lat' , A:c. 


was an a£lion of debt for loo/-, upon the fUt, 
19 Geo, 2. c. 34. [• 6. (/?), which enafts that if any 
ofliccr of the revenue, or other perfon employed in feizing 
uncuhomlK goods, &c. or in endeavouring to apprehend 
any offender ngainft that a£t fliall be hlhd by any ofTen- 
doi agaiiiH that atfl:, &c. the inhabitants of every rape or 
lilh in eouiitics fo duvicl ^d, and in every other county in 
Engljftd the inhabitants of every Inmdted <vhiri fuch fuB 
JJiall he commitUd fliall pay loc/. to the executor or admi- 
niftiator of the perfon fo killed ; to be recovered by ac- 
tion againO: fuch inhabitants. And that if the plaincifF 
m fuch rflujn recover, all th(' inhabitants of the lath, See. 
fhall be ratcably and proportionably aflellcd towards the 
payment of the damages and coRs, and alfo of the ex- 
pcnces of defending the adlion, to be levied by the ways 
and means, and !n the manner and form preferibed by tlie 
flat. 8 Geo. 2. c. 16. relative to actions on the ftatute of 
hue and cry. The fa£l: in this cafe was th.it the teflatnr, 
a revenue officer, being in a cutUr in purfuit of a Imug- 
gling boat in wdiich were offenders againfl the a£t, re- 


wht?.e tbe ladl 
L>c coni- 


ceived a ffiot while in the cuttei between high and low 


T. t ^ 

vw licit e officer endeavouring 10 apprehend the offenders I'halt be hUrJ. 

Qh. 'I nc nppljcarion of the h G»o z.c. 16 as to tlife moJe if the InOncy reco« 

c , winch by,eh4|t adJ is diuflcd to he bjr two jafticts Ol the peace ot the 0&W/9, 

9r J.vif r, wlicie thf fadt hajipencd withm the juiitdituon of the Cinque which hai 

arj 6 xeiuli>e comoiifHon or the pdace* 


(j) Thisj which wai a tetnpotary ad), lias >ecn continued by differ* 
eiu adts, of which the 26 Ge?. 3. c. S©. thelaff 1 h'lve any account of, 
carries it down to the end of ih« next fcffion oi parliament after 178S. 
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water murk^^^ch fliot was fired by an accomplice of 
the fniuggleiBPom the Ihore, within the lath of St. Ait^ 
gujTviy and the jurifdldion of the Cinque Ports, and lin- 
gering for a fhort time was carried out in the purfuit be- 
yond low water mark, and died in the gutter upon the 
high fea. And the plaintiff having recovered at the trial 
in Kcnt^ before the Lord Chief Baron, 

Mar at now moved, by leave of the leaifged Judge, 
to fet afule the verdict, and enter a nonfuit if this Court 
were of opinion that the objections taken at the trial, and 
then over-ruled, were well founded. Thefe w'^ere ift, 
that the party having died at fea, out of the jiirifdiction 
of the county, the faCl of his being hilled could not be 
faid to have happened njoiihin the lath of St. Augujltn^ 
wliofe inhabitants wjere fdfed ; and that the jury of the 
county had no jurifdlCtion to try the aftion for the penalty. 
That by /. 5. of the aft, fpecial provifion was made for 
the trial of any ind ift meat or information for any offence 
made felony by that or other afts relating to the 
revenues of cuftoms or cxcife, in any ccwinty in England; 
but no fimilar provifion was made in refpeft to this ac- 
tion. adly. That the place from whence the {hot was 
fired, and where the mortal wound was received, was 
within the jurifdiftion of the Cinque Ports, which has an 
exejufive commiffioii of the peace, and within which the 
Juftices of the county at large cannot interfere. Then, 
as the money to be recovered^ by aftion againft the inha# 
bitants of the lath to be ” levied by the ways and means 

and in the manner and form preferibed by the ftatute 
6 G. r. 16.;^' and aS by that aft (/ 4.) the {heiiff 
charged with the writ of execution, inflcad of ferving 
fame on any inhabitants (i. c. of the hundred) fhall 
R 3 cayfo 


^9 to. 

CRotycufjL 

The Tnli4Ufc«Ar« 
of the L;K«^h of 
St. a VC 1 1- 

Kent. 
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CROSVt'NOR 

The inhabitant* 
oi the Lath of 
St. Aucus- 
1 inf, 
Kemt* 


caufe the fame to be produced to two the peace 

r/* the county^ ridings or divifioriy' who are to caufe the tax- 
ation to be made and levied in the manner prefcribed by 
ftat. 27 -E/'z. c. 13* > there does not feem to be any mode 
by which the money recovered in this atfftion can be le- 
vied, and therefore it is cafus omiiTus, and not within the 
remedy given by the a£l. He faid that, after making in- 
quiry, he could not find that any fimilar action had been 
before brought upon this ftatute : but Grofe J. faid he 
remembered an inftance of fuch an action brought many 
years ago, which was tried in the county of CorrnualL 


Lord Ellenborougii C. J. The fijot which produced 
the death having been fired from the fhorc within the 
lath brings the cafe wjthin the fair moaning of the act, 
the objc£f of which wac> to make the inhabitants of that 
place where the was done which caufed the death 
anfwcrablo for it, in order to intcrefi: them in reprefling 
the ofiences agaiidt which the aci was levelled. Then 
the inhabitants of the lath are mentioned noniiiiatim as 
being liable to pay the money to be recovered by action j 
and whatever difficulty there may be in ^ipplying tlie di- 
reftions of the S G. 2. as to the levying of the money to 
this cafe, we will leave that difficulty to be fettled when 
it judicially arifes. It is fufficient at prefent to fay that 
there is no groundVor fetting afule the vetdief which 
l^een obtained, 
per Curiam^ 


Rule refufed. 
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HtNKiN agaivjl Guerss. 

A” ailion of afTuTnprit upon a wager of 300/. upon the 
practice of the Court, whether a perfou could be 
lawfully held to bail on a Ipecial or dinal for a debt under 
40/. was entered for trial fhc bill httiTigs at Gtuldhall 
before Lord Elkuhcryd^h C. J., v. bo, oxi hearing the na- 
ture of the caufc, rep:Vii..::d. d ihc- indeconnn of the at- 
tempt to obtain in this nv.uiner il-t* opinio!i of the Court 
upon a quelllon of l::w or iu'lLhi! piiidlce, in which the 
parties had no app iicnr inlGrcil otlier tiian wliai the wa- 
ger it felf created: and Ids 1. 'irtlihip thc/efore refufed to 
try the caufe; telling thepluntiirs counfcl that he might 
apply to this Court upon t!:e fuhjod: if his client felt him- 
felf aggrieved by fucli refufal. 

Par): now iuhniitted to the Court tlrat there was no 
legal objedion to the trial of the c^ufe. ^^^lcn Lord 
Loughborough lo’ ineiiy ufuled try a caufe of Bro*uui v. 
Leifoa {u)i on a Vv.i^or refpefiiug the number of cliances 
of throwing 7 and i i 01 1 two diee, tlie Court approved of 
fuch refufal, not on the ground that the parties had no 
particular interefb la the v/.ipor, but becaufc it refptcbed 
the mode of ]>layiiig an iilegal gaiv.c with dice, arid 
therefore of an iuimoiMl triulcncy. He faid he was un- 
willing to muhe any fpeeifie motiiSu that the caufe rtjould 
be tried at the next fittings in Londoiiy as that would follow* 
pjf courfe if the Com I thought it a fp. caufe to be tried. 


24- 

i8io« 


S^turd^f 
May lath. 

The Court v i!i 
no. try an at - 
tion upon a 
w.i^er on .in 
ahrtra«^\ quei- 
t:iMi of law or 
ju.ticial prat - 
tict. nor ,ire r;- 
out of ciiCun.- 
ii^ncts le ni) 
exaling, in 
which the p;r 
tie> have a It^ 1 
intereft. 


{a) 2 H Dl.c 43. 


But 
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j8to. 

l4&NKf9l 

agmnfi 


But the reft of the Court now concurred with the Lord 
Chief Juft ice in the propriety of his. refufal It) try a caufe 
of this defcription. And his Lordfliip added, that courts 
of jiiftice were conftituted for the purpofe of deciding really 
exifting queftions of right between parties ; and were not 
bound to anfwer whatever impertinent queftions perfons 
thought proper to afk them in the form of an a3;ion on a 
wager. That though there was nothing immoral in the 
fubject of tliis wager, yet he confidered it as an extremely 
impudent attempt to compel the Court to give an opi**' 
nion upon an abftraft queftion of law not arifing out of 
pte^xifting circumftanccs in which the parties had an in- 
tereft- T/ffi Courts however, refufed tq grant, on the ap- 
plication of GarroWi t% defendant’s counfel, a rule for 
judgment as in cafe of a nonfuit, there having been no 
default of the plaintiff in not |^ceeding to trial. And 
Le Blanc J. faid, that if by any otKcr proceeding in court; 
it appeared that in truth no fuch wager had really beqq 
made, the Court would know how to deal with thq 
cafe (^). 

(tf) Pt{» Caf, 408. S- 


Finley a^alnjl Towle, 

The flat. 20(7. a. ftat 20 Geo. 2. c. Ip., for the regulation of certaui. 

€, IQ. /". 4. cn- X ^ 

ablingtwoma- fervauts and apprentices, enatt|.(/* 4-) it ftiall 

be lawful for two or more j unices .^!ie peace ^^upon ap*, , 

^ made^upon or complaint mhdcy upon oathy hy any maflsr er mifi 

^«oatb byany^ YrpG*, again ft any fuch apprentice, touching any mifde-. 

fuch apjiren- meaiior, &:c. in fuch fervice,” to hear and determines the 
“ tjcc”as is rte- 

feribed in ihc • ' ^ . 

rouchintf any ipifdcjiwaflor in fuch fervice, to hear and determine the fante, and to 
comiriit or . dlfcliarge the appit-mice, extends to a complaint in Writing pre(erred hy ' 
mafVtr and verified hy the oath oi another per Ton. 

* faQifj 
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fame, and pupifh ' the offender by commitment to the 
houfe of corfeftion, there to be correfted and held to 
hard labour not exceeding one calendar month ; or other- 
vife to difcharge fuch apprentice. The plaintiff was an 
apprentice within the defcription of the a<3;, againft whom 
his mafter, the defendant, had preferred a complaint in 
writing before two magiftrates of the county of Tork g 
which complaint was verified by the oath of a witnefs 
who fpoke to the fadf , but not by the oatli of the mafter 
himfelf : and the magiftrates having difeharged the dc.. 
fendant of his apprentice, the latter brought this aftion 
upon the indentures againft his mafter, who juftified 
under tlie magiftrates* difcharge : and upon the fpecial 
matter appearing at the trial, it w as objefted that the nia* 
giflrates had no jurifdid;iop by the words of the a£t, the 
complaint not having verified upon the oath of the 
maften But Thowfon B. before whom the caufe w^as 
tried at Tork^ over-ruled the obje(Sl;ion, and a verdift 
pafled for the defendant. 


i8io« 


Jowtx. 


Cockdl Serjt. now renewed the objefbion, upon a mo- 
tion for a new trial, and drew the attention of the Court 
to the particular wording of the claufe. 


Lord Ellenboeough C- J. The w^ords of the aft 
muft be underftood with reference to the fubjeft matter* 
The application or complaint muft be made to the ma- 
giftrates hy the majler'%^ becaufe they alone have 

an intereft in preferring it : and it muft be verified upon 
cathi but it need not be upon the oath of the mafter or 
miftreft, who may know nothing of the faft themfelves : 
the complaint may be well founded upon fome caufe 
^lucli happened in fbeir abfence. But it is fuiBcient 
"* * f* that 
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taking 110 i'> ne' 
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under the w.ll 
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in the Aatute of 
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that the mailer makes the complaint and verifies it by 
the oath of the perfon who knows the fa£l ; other wife 
unlefs the fault were committed in the prefence of the 
mailer, he would be without the remedy intended to be 
given by the Icgiilature. 

JPdr Curiam. Rule refufed. 


Bettison and Another againfi Sir Robert Howh 
Bromley, Bart. 

was an ilTue dlrccled by tlic Mailer of the Rolls, 
to try whether a paper writing dated a8th April 
1 807, and purporting to be the will of the late Sir Geo. 
Pauncefotey Bart., was exccutf^d by Sir George in the man- 
ner required by law to pafs real ettate. The plaintiffs 
maintained the affirmative, and the defendant the nega- 
tive : and at the trial before Lord Ellenhorough C J. at 
^ We^minjlery a verdi6l was found for the plaintiffs with 
nominal damages, fubjeffc to the opinion of the Court on 
this cafe. 

The teftator was of found mind ; the will was atteiled 
by three witneffes, and the execution of it in every re- 
fpe£l regular, fuppofing the wdlneifes were competent : 
but an obje^lion was made to the competency of &itjan 
Smithy one of the attciling witncfleSj on the ground that 
Ihe was the wife of Jeremiah Smithy whom the teftator 
had named one of his executors in the will, and whO| 
with the other executors, had proved the will and afted, 
Jeremiah Smith v/a$ not a creditor of the teftator, either 
at the time of the execution of the will or of the tefta-^ 
tor’s deceafe j and he had no intcreft but what (if any) 

appeared 
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appeared on the face of the will. A copy of the will 
accompanied the will ; bat Jeremiah Smith appeared to 
take no beneficial intereH: under it. The queftion re^ 
ferved was whether Sitfan Smith were a conipetent wit- 
nefs to prove the execution of the will ? If fhe were^ 
the vcrdicl was to Hand : if not, a verdidi was to be en- 
tered for the defendant. 

Dumpier^ for the plaint! fis, maintained the competency 
of the witnefs, whofe hufband took no iiitcrcft, cither by 
way of legacy or refiduum, under the will. All that he 
took as executor was a burthenfome office, which could 
not make him a lefs credible Vvdtnefs in fupport of the 
will. He cited i MllL 107. A 7 mt.^ where, on a trial at 
bar, Ld. C. J. Hale faid that an executor might be a wit- 
iiefs in a caufe concerning^F the eftate, if he had no intcreft 
in the furplufage ; and that he had known it fo adjudged. 
Lowe V. Jolliffe (1/), in which an executor in trufl (b) who 
had afted under the will was permitted to prove the 
tellator’s fanity. And Lord Mattsfuld there referred to 
Holt Tp-rell {c)i in 1727, where on u trial at bar a 
truRec was held to be a witnefs without relcafi ng. So in 
Gofs V. Tracey {d)y it was declared that a grantee, being 
only a bare truflee, was a good witnefs to prove the ex- 
ecution of the deed to himfelf, Laftly, in Goodtitle v. 
Wofford {e)y an executor who had a(£led, who was alfo 
devifee of a reverfi<;^ry intereft in copyhold under the 
will, having furrendcred tliat intereft to the ufe of the 
|icir, who, however, had refufed to accept the lurrender, 

(a) 1 Efac. 365 * 

{b) He liad .'ITo a legacy under the wll), hut this he had rrleafed# i* 
order to he a wientfs. 

(c) I B^rnani. Ref', K, B, 12. S. C, (d) I P. JPrrts, 29O. 

{.■) 139 . 
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was 



5*2 

iSio. 


B*TTiaoM 

Sjfdinji 


CASES IN east|:r term 

was held a competent witnefs to prove the teftator’s fo- 
nity, being confidered as an executor taking no beneficial 
intereft : and though in Hudfon v. Kerfey (/?), Ld, Camdm^ 
when Chief Juftice of C. B.y difFereddrom the reft of the 
Court, and fpm the doftrine of Ld. JUMnsj/ield in Wynd^ 
ham V. Chciwsnd {h)y as to the conftruftion of the word 
credible in the ftat. of frauds (^), requiring the atteftatioii 
of three credible witnefles to a will of lands; yet that does 
not affefi this cafe where tlie executor took no beneficial 
intereft* Neither can this ca^ be afFcfted by the ftat, 
25 Geo. 2. c. 6., even fupppfing the appointment of an 
executor could be ^nfidercd as an appointment within 
that ftatute, which it feems not to be. [Lord 
horough C. J. An executor could not be a witnefs if he 
were fuing or fued as a party in a caufe, becaufe he 
would be interefted 'in the The decree in 

Chancery would not be evidence to affedl any queftion 
on the proof of the w-ill in the Commons, 


Littledale contra faid, that the only intereft in the wit- 
nefs that he could fuggeft was, that if a fuit were iqftir 
tuted in the Commons by Sir Robert Bromley againft the 
executors to make probate of t^c will, thq^ decree in 
cafe would be evidence againft him, 


« .. Le Blanc ]. fai<hthat the only queftion here was wh^r 
ther dris were a good will of lan d^; | to d whatever the de* 
cifion might be, it would not af^P "any queftion con^ 
ceming the probate in the Commons, 


. (fl) JE 5 C. in C. B, ^BurtCs Zed, L. S€, 4tii edit 
iJBurr, 414, I BUc. B. 95, (e) Car, a* f. J*/ 

^ Vide Jdffjtr V, t vt ^ 

Ari4 



IN THE Fiftieth Yeae of GKORGE III. 

And all the Court agreed upon the principal point, 
tlut the will was well proved in this cafe. Lord Ellen^ 
Hrciigh C. J. faid that the point had been decided fo lon^ 
ago as Lord HaWs tune, that an executor, having no in- 
tcreft in the furglus, was a good witnefs to prove the vinll 
in a caufe conceniing the eftate : and this had been fol- 
lowed by otlier dccifions to the fame effe£^. Here the 
executor took no interefl under the will, but only a bur- 
then foine ofRce. The other Judges concurring, 

Poftca to the PJaintifL. 


% 

1810. 


BlTVfSOfl 


Tennv, on lire Demife of Seth Agar, agahifi 
Benjamin Preston Agar and Another. 


JN cjcdment for landJ®| the county of T'crk a verdift 
was found for the plaintiff, fubjeft to the opinion of 
the Court upon the followltig cafe, 

Jchfi being foiled in fee of tlie premifes in quef- 

tlon, in 1737 devifed to hi« only fon Jchti Agur^ and his 
right heirs for ever, a certain houfe, buildings, lands, &c. 
ill the loidlliip of Holih^ aT*vl alfo 9 other clofcs in die 
pofieflion of rf cenaln tenant in the fame lordfliip : and 
then the will proceeded, whicli lall-mentioned 9 elefes 
1 hcieby give to the faid Agur and Ins belts for ever 
upon th!s condition only, that lie (hall yearly, by half- 
yearly payments ^a^^H^'haelmas and Lady>-d(ry^ pay to my 
daughter EUzaheth^^avy his only fiiUn*, the full and juft 


Undtr a devife 
of Undb to rltr 
lertaior’s fon 
»nd hi> lui'S 
c' tr , as to pare 
of tlie l4nci\, 
upon condition 
ttiar lie flioutd 
pay to ttie teRa«> 
tor's daughter 
It/. a->tar till 
fhe came of age, 
and then pay 
her 30c/ ; and 
in dt fault of 
payment, that 
fhc fhould efit<r 
upon und enjo/ 
thr faid p^^Z 
to her ai'd htr 
heirs for ever : 
and m tzfc his 
fr't itnJ iiam^bter 

both died With* 


out anjr 

child or he dtvlfed<tbf rcvcrfion and mteritmee of all the lands to anochei ; lieid 
that the dtvile over was not an exCLUiory dtvdc, hut a remainder limited after fucceflivc 
efUtes tdil of t|hc fon apd alfo of tlic daughter by implication i the intent being appuent 
that the devifc over fliould not t.ike cfTeft-till aftci failmr of thr nine of the fon and ddujfhrcr, 
and that it fhould then take and tl is l.eioii; tlic only coi'lliu^iion wlilch wcud 

to fuch intent confiftenii) with t'tt \ holt 0. the v\ii' rafetn toy,«;t!icr. 


5 


fum 
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fum of 12/. a year, nmitcd to her, until flie fliall attain 
the age of 21 years, and after tliat age to pay her 300/. 
in lieu thereof, and in full of her portion : and for default 
of payment of any part fo limited and bequeathed to her, 
file fhall enter into the faid 9 clofes, or any part thereof 
in the name of the whole, and fliall on|by them all to her 
and her heirs for ever in cafe of non-payment or non-pei- 
formance as afore limited, but not othe^wife. And in 
cafe n:y fatd fan and dau^hfir happen to die without 
having any child or iffucy lawfully begotten tn to be begot- 
ten, then and in fuch cafe oasly l>^gi\e u^u ckvife the re^ 
verfion and inheritance of all my fnd I indb, and 

hereditaments whatever in Ilo/thy ifouf.ii 1, to my coufin 
Richard jigar and to hls rjglit ]icii> for ever.’' An i the 
teftator nude his fon and daughter jolr t ^xc^^utor and ex- 
ecutrix. The t'ftator dicd 111^ 1737? h*iving hib fon and 
daughter, and Richatd lurvlvirg. And there- 

upon tfohn Agar the fon cnLored upon ard enjoyed the 
prcinifcb until Lis death in 1^07, haung duly performed 
the conditions in the will coiit hied. lu Tt'ihity 18 G^o.3/ 
John A^ar fuffered a iccovcry of all the premifes, in 
which he and lits lifter Eh-zA ’h were the vouchees ; and 
declared the ufes tlieicof to hiipielf in fee: and after- 
wards, by his will duH executed, dcvifed tlic fame to the 
defendants in fee, who are now in pofleflion thereof. 
Elizabeth Agar died in the limtime of her brother ; and 
neither of them h^ any ilTue. Seth Agar is the heir at 
law of Richard Agar the dcvifee 08 ^ 1^0 named in the will 
of John Agar the father 5 which was the 
heir at law of John Agar the father next after hi^ faid fon 
and daughter. The queftion refenfcd was, Whether Setb 
Agar were entitled to recover ? If he were, the vcrdifl 
was to ftand ; if not, a verdi^k was to be entered for the 

defendants : 
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defendants ; and the real queftion was. Whether the de- 
vife over to Richard -dgar were an executory devife, after 
un eftate in fee to John Agavy and confequently not bar- 
Table l)y the recovery: or whether fuch devife over being 
limited to t.dvO cfuvl in cafe the fon and daughter died 
witliout operated as a reftri£lion upon the 

prior limitations to the fon and daughter and their heirs 
refportively, fo as to give to John Agar an eftate tail only, 
and to raif ' by implication sin eftate tail in Elizabeth ; in 
which cafe the recovery would bar the devife over. 

Hclroydy frr the p’ contended that tlie firft ox- 

prefs devife tj the fv»ri ni i and alfo the devife of the 
nine clofcs to him ui on a ndition, and on his noii- 
pcrfonnancc of that ccmvlir’v'n, t!*e devife over to the 
daughter in f (c), wcio not lelhc/citd to eftates tail by 
^he lubfequent devife cv^bciii^ “in cafe the fon and 
dauglitcr died li'iz * ig any *.hi' I or but that 

fuch fubfequent devife ov^r to Ruhii,d Aga> was an ex- 
‘ecutory devife, and not too i emote; and therefore not 
barrable by the recov e: f-j Herod In the fon and daughter- 
Tlre limitation ovei to R, A, is not firiply upon the 
death of the Aon, leavi^tr ijjuey but alfo in 

default of Lhznbeih leaving nluc, to whom no eftate was 
before jivMi except upon the breach of condition by her 
brother John ; and therefore no eftate tarl cftti be raifed in 
her Ly Implication (/O *, neither can it operate to cut down 
to^an eftate tall the devife to die fon in foe ; for the 
devife over is vpon’^l?! event which does not afFcft the 
eftate given to him, namely upon the death of the daugh- 
ter as well as die fon without leaving ifFue ; and tlicre- 

aJ Is i jrootl lim lit on over. V. Prrfry, Ca-j £//!», 

(i) Cuidner v. isht-idoKy 279. 1 Caj* ALr, 197. 

fore 
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fore the devifee of the fon would take during the conti- 
nuance of ifliie of the daughter. It is clear th it the tef- 
tator firft meant to give the fon a fee : and the fee 
being given by exprefs words to one who was heir at law, 
the intent to difinhcrit him cither in whole or in part 
ought, as IS faid in Wildes cafe (a), and in G&odnght v. 
Goodridgc{F)y to be dear and maiiifeft ; otherwife the 
Court \^ill not reftrain the legal and proper meaning of 
the words. t|nd here there is no neceflary intendment, 
as there was in the latter of thofe cafes, where the 'devife 
over to the younger fon was if the eldeft died without 
htlrs ; who could not die withou^i^^/W while his younger 
brother or any of his d^feendants were living; and there* 
fore the toftator muft have meant heirs of the body. The 
death of die fon and daughter^ ithout leaving 
only maiks the time, as wasnCaid in Gardner v. Sheldon f 
when the land fl^ould come t<l^c devifee over. In fome 
cafes (^r) where tlu' devife over has been^to the heif at 
law after the death of another, fuch as the teflator’s wife, 
tliat has been held to gi\e an edale for life by implication 
to the pel Ion on. whofe death only the heir was to take : 
but that rule v^^^uld not apply to the devifee over in this 
cafe, who would only luue been heir at law after the 
death of the fon and daughter and their defeendants, and 
therefore for 1111*5 purpofc is no more than a ilranger: 
and it is clear that no futli implication can arife where 
the devife over i^to a fl ranger after the death of another 
without ifluc [d). The devife inuft be either an 
executory devife as to all or to^;Xl» of the prior eftatea 
givdn ; and if not an executory devife, it muft be a re» 

(fl) 6 RiV'.*t 6 b* {b) PFiiles, 

(tf) Vidi* 15 i/ 7 . 17 . /)/. 22 . and 

{d) He Rfeired to 6 Crutf.^ Dig HU Dnnje, i8;t. as colleaing the cafes 
on tiilb futjeill. 

maindcr 
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malnder after an eftate tail ; but as burthens were im- 
pofed upoi) the fon in refpeft of part of the properpr de- 
vifed to him, if he were only to take an eftate tail, he 
might be a lofer. An annuity is to be paid to the fitter 
tilhftie comes of age, and then a grofs fum. [Lord Ellett^ 
borough C. J. The 1 2/. to be paid to her annually is no- 
thing more than interell at 4/. per cent^ for the principal 
fum of 300/. to be paid to her when ftie comes of age. 

J. If fire got the eftate itfelf, flic would have that out of 
which the payment was to be made.] To give the fitter 
an eftate tail by implication would be to give her the 
property in one event, when the teftator has declared that 
file fliould only have it in anothdi' event. The devife 
Over being upon the event of the fon and daughter dying 
without lca\ir»g iiTuc ; in cider to give efTeft to thefc 
words, it is not neceflary ^ iiuply an eftate tail in the 
fon ; for coupling them wiln the eftate in fee before ex- 
pref'ily devifed to him, he would Hill take a fee deter- 
minable on the conlingcucy of Inmfclf and his fifter dying 
witliout leaving ifliic; the remainder over therefore would 
be a contingent remainder, and as fuch would be de- 
ftroyed by the recovery. The devife over is of the re-~ 
*uerjwn immediauly upon the happening, of the event, 
which word reverfum was held in Baths v. Gale (a) to 
pafb the whole cRito : if the fon and daughter took 

eftates tail it would only pafb a future iiitercft liable to 
be defeated at any time Wy the act of the tenants in tail. 
Tlie devife over is afi^^a dying witliout leaving ijjfue ; 
and there has been no cat ^j^^iding that tliofe Vords, 
even as applied to freehold eftate, extend to an indefinite 
failure of ilTue : efpecially where fuch a conftrudlion, by 
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giving an cftatc tail to the firft taker, would enable him inv 
mediately to defeat the devifes over, contrary to the intent 
of the teftator. In Forth v. Chapman a dying without 
Icating iflue was held to be confined in the cafe of a term 
to tlie time of the death : and though a diftinflion waj 
there taken betweea the devife of a term and of a free- 
hold and in Walter y,Drew{b) a devife, that if William the 
teftator’s eldeft fon die and leave no iflue of his body/* 
then the lands of inheritance fliould go to the younger 
fon, was held to give an eftate tail by ncceflary implica- 
tion to William f who was heir at law 5 yet that went 
upon the ground tliat the teftator’s intent would otherwile 
be defeated : and in Porter Bradley (c). Lord Kenyon^ 
Upon a review of all the authorities, thought there was no 
ground for making a diftin£iio» between the devife of 
freehold and chattel iiiteTcfts> and that thofe words fliould 
be conftrued to mean a dying without leaving iflue at the 
lime of the death ■, tliough in that cafe he alfo relied upon 
the additional words “ leaving no iflue behind bim^^ It 
does not appear, however, how the words “ behind him^' 
can carry the fenfe of the word leaving farther as ths 
word leave applied to the fubje£l matter neceflarlly means 
leave behind^ or leave fitrvtving ; for if the Iflue do not 
furvive, the party dying cannot be faid to leave iflue ; at 
Icaft in cafes where a diflerent conftruftion is not necef* 
fary to give efFed to tlie rnanifeft intention of the teftator, 
as in Walter v. Drew. And this has fince been acted 
upon in Roe v. J^ery (rf); an4^X«ord J. Wilmoth rea- 
foning*in delivering tb<^ of the Judges to the 


{ a ) 1 P 663. ( 3 ) Coot. Pep. 374. 

{e) 3 Tr-m Rrp, 143 ; but fee Daintry v. Daintry, 6 Term Pep. 314. and 
what was faid by Law^e^ce J. In V, 7 17 (. 

(a') 7 7>w RkP 589 , 


Houfe 
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Houfe of Lords in Keill^ v. Fooler {a)j (Irongly fupports 
the fame conclufion upon die of the word having. 

And here it will beft effeftuate the whole intent of the 
will to confine the word^ to a dying without leaving Iffue 
at the time of the dcatli. 

Richardfoti^ contr?t, was (lopped by the Court. 

Lord ELtENBOKOUGH C. J. Wc havc heard a labori- 
ous and ingenious argurrentj which has endeavoured to 
cloud an intention as cliftinc'lly and plainly exprefled as a 
teftator could have donCj and which^ if not cxpieflcd iii 
terms, is plainly to be inferred from tlio whole of the will. 

Nothing can be clearer than tliat Ruhard Agar was not 
intended to take any thing until the ifluc of the teftator^i 
fon and of his d iughtcr were^ all cxlincl : and then the 
queftion is, wheth.‘r upon the words of the will an eft ate 
tail can be raifed in tliem. The words fir ft ufed would 
certainly carry a fee, “ to John Agar and }jis heirs for 
ever^* &c. unlefs by the fubfequeut words it appears 
that he meant to give them a lefs eftate : but it is not 
necefTary to cite cafes, fucli as Porter v. Bradley^ to {hew 
that fuch words may receive a narroiycr conftru£lion, if 
by fubfequent words it manitftly appear that the tclla- 
tOT fo intended. Here then the teftator proceeds to an- 
nex a condition to the devife of the nine clofes to his fon, 
that he fhould pay to bit daughter till fhe came of age 
laita-year; which Is at rate of 4 per cent, upon the 
300/. which he w as to pay her when of age ; and provides 

[a) *98. See from p. 309- to 314. See, npen the feme 

fubJcA, but With varying application according to the apparent inCtnr, 

IFW V. Bar on f 1 Eaft^ 159. Btgge v. 1 Brp Cib. Ca/. 19O. and 

Y* 9 EaJ}, 3S6. 
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that m default of payment flie fliould enter into the nliw? 
clofcs and enjoy them to her and her heirs for ever : and 
then follow the material words, which fhew an intentiott 
to narrow into eftates tail the eftates in fee before given 
to the fon and to the daughter. And in cafe my faid 
fon and daughter both happen to die, without leaving 
any child or ilTuc, &c. then and in fuch cafe only 1 
devife the rcverfion, &c. to my coufiii Rd* m 

fee. The eftate therefore to Richard jigar was only to 
commence after the cxtinftion of the luies of ifllie of his 
own fon and daughter ; and that intent can only be 
effefted by giving to tlie fon and daughter fucceffive 
eftates tall. And it is unnccefiaiy to wander beyond the 
cafe in judgment befoie us iri feaich of the intent of 
other teftators in other cr.f^s, vi hen the intent of this tef- 
tator fpeaks fo plainly in tlKi w ill in queftion. The con- 
fcquence is, that the fon, being tenant in tail, was entitled 
to fuffer the recovery ftalcd, ^ Inch hab barred the remain- 
der to Rickard Agar, 


GRosr J. Though the viord hiis prinaa facie carries 
the fee, yet it has been long fettled that it may be rc- 
ftrained by other words Ihcwing fuch an intent to mean 
heirs of the body ; and the ij^^ords of the devife o’O^er, juft 
mentioned by my Lord, ftiew that it was intended to be fo 
reftrained in this cafe : th it would give the fon an eftate 
tail, and then the recov^\ iuffi^ed by Ixim bairecl the re- 
mainder. ^ 


Le Blanc J. The plaintiff muft make out that John 
Agarj the fon, took a fee, with an executory deyife over 
in fee to Rd.Agar; for if John took an eftate tail, or if 
the limitation over were a contingent rcmaiifder, and not 
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ETi executory devife, Richard was barred by the recovery 
fuffered. Now the eftate is firft limited to John and his 
heirs for everj and if the will flopped there, he would of 
courfe take the fee ; but after providing that in cafe of 
failure of payment by the fon of the fums mentioned to 
the daughter, flie fliould enter and enjoy the nine clofes 
to her and her heirs for ever, the will proceeds — and 
in cafe my fon and daughter both happen to die without 
leaving any child or iflue, &c.;” then he devifes the rc- 
verfion and inheritance to Richard iti fee. Upon thefe 
words the plaintifF^s counfel is driven to contend that the 
intention of the tcilator wat* tl:at the fon fliould take fuch 
an eftate, that fiippofing the daughter to liave lived and 
had iffue, and die fon td^liave died witliout having any 
iflue, he could have devifed the eftate away from the 
daughter and lier iflue to a ftranger, who would have been 
'entitled to hold fo long ns any ifllic of the daughter con- 
tinued in being. But to be drivt^i to argue for fuch a 
coiiftruclion of the intention of the teftator in this will, 
as ncceflary to give the fon a fee, fliews that the teftator 
did not intend to give him a fee. On the contrary, his 
intent appears clearly to have btN?n that the eftate ihoulJ 
not go over till failure of ifliic of his fon And daughter 5 
and that wl^uld give the fon and daughter eflatcs tail in 
fucccffion. And it is a known rule of law ,iu the con- 
llruftion of will^, that if a devife over can take efFedt as 
a remainder, li fliall executory de*» 

vile. There is no cafewhere the words “ ditt without 
leaving iflue,” fimpfy have been adjudged to mean'“ with- 
out leaving ilTue at the time of the dtath in Portir v, 
Bradley there were alfo the w ords behind him* 
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Bayley J. The true conftruftion of this will, aftd 
fuch as will beft anfwer the apparent intention of the tef- 
tator, is that John Agar^ the fon, fliould take an eftate tail 
only, with remainder in till by implication to his fitter, 
with remainder in fee to Richard Agar, That makes all 
the eftates legal eftates, and the derifes orer eftateA in 
remainder ; and it is a fettled rule that no devife over 
fliall be conftrued to be an executory devife, which can 
take effect as a remainder. The teftator fivtt devifes his 
eftate to his fon and his heirs for ever \ that would give 
him a fee : but afterwards he gives it over upon a dying 
without leaving iffue of his fon and daughter; and tliat 
will narrow the former devife to an eftate tail, unlcfs it 
appeared cjcarly to have been t^e teftators intent to look 
to a dying wiihout leaving jffue at the time of the fon’s 
death, and not to an indefinite failure of Iffue : and to 
fhew that, the w'ord leaving is relied upon ; J^ut it appears 
til at the teftator looked not merely to his fon dying with- 
out iffue, but to hib daughter alfo dying without iffue, 
before the devife over was to take effc£l ; which latter 
could only be for the fake of bcncfitling his daughter and 
her iffue ; and the only way in which that can be done is 
by giving her an eftate tail. It is argued indeed that he 
merely meant by that to extend the eftate given to the fon, 
fo as to enable him to difpofe of it fo long as any iffue oi 
his o^vn or of Jiis fitter'? continued ; but that is not the 
natural way of accountiqjg for the introduftion of thofe 
words. Suppofe John Agar the fon had died leaving 
iffue, which iffue had died immediately after ; and then 
the daughter had died without iffue j y^t according to the 
plaintiff's conttruSion, Richard Agar would take no- 
tbingi becaufe the event wculd not have happened on 

wfiich 
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’which he contends that the devife over was to take efie£l: 5 
and yet it is plain that the teftator meant the devife over to 
take efied in fuch an event. Therefore to elTeftuate his 
intention the fon and daughter mull take ellates tail, 
with remainder over to Richard Agar, The words 
dying without iflue, or without leaving iflue, are to a 
certain extent equivocal i but they may be explained by 
other parts of tlic will ; and here diere appears to be a 
clear intent to give an eftate tail to tlie fon, with a re» 
mender in tail to die daughter ; and a remainder over in 
fee to Richard yigar. 

Pollca to the DefendantSe 


26^ 

18 IP* 


htffet oi 
An 411, 
againfi 

Agas. 


Amhur&t againft Sj^ykmer. 


Thcjday^ 
May i5tU. 


I N replevin# the defendant avowed the taking of grow-^ An annuity 

• J-IX r r 1 r r t ^ onf 

ing crops as a diltrefs for the arrearb or an annuity of who was mort* 
50/. granted by the plaintiff to the defendant, by inden-- 


ture dated 5th of May 1804, and ilTuing out of and 
charged upon the lands mentioned in the declaiation and 


, otr (Tion of 
1 ii (i , on wh ch 
It wi% Itcured, 
ot i,rc’»ttr uD- 
I u 1 ^ u; r'lan 

Other lands, for three lives ft ill ex ill ing. The plaintiff thttiucr^ftof 

ih n 01 [gage 

pleaded, r |l, non eft fa£lum. 2dly, Tliat the faid inden- and the an- 

ture was made, and the annuity granted after the a£l of 

the 17 Gra. 3. c. 26. /or regiaering tlie grams of life an- [’,on''o,’‘,i,e anl 

nuitics, and that no memorial was inrolled within 20 days ^ 

* ' ' 17 C j f iS. 

^ as a grant ut an 

annuity by one who wis feifed |it fn fimph 5 and therefore no memorial of it need bo in- 
rolled t thcjii/i« irt feithtTx. except! d txitnding in p^r»ly of reafon to tquitahU as well as 
hgal eAates And though a rrpli 'icion, aiUging UmI the Kiaiuor was at the time of tht, 
annuity gianred Jetjed w fee fmple in pvAtfl*on of tht pitinifes on which tht annu ty was 
cbargtd, would, ahf^fa^led from the ii’^j rt*matter, bv the mere foice of tht v ore's jeijed 
tnfteJ^pU be conlidtred as alleging a legal ytr, with releicnce to t»»c niitur, 

agio Us the plea, to which it «ds an ar iwtt, wl icii al eged that Che grant wVs m*rle rfttr 
tjie am uity £1, and that no intmcriat of it was intolled according to chtt adl } it ihalJ be 
taken to mean fuch an eAace as is deemed to be a fcjAn in fsa, Lilian tlui conAiudiop q| 
llmfe wotds ill tlie annuity 



a«4 


CASES IN EASTER TERM 


1 8 10. after the oxecution of the indenture, according to 

Amhuh* r ^ireflions of that a£f, 3dJy, Tliat the plaintiff was not 

a^atn/f at the time of making the indenture and uf the grant of 
Sktn^sr. ... . * 

the annuity feifed in fee ftrnple or in fee tail in polTeffion 

of the premifes on which the annuity was charged and 
fecured, or of any part thereof, \;^hich was or weie of 
equal or greater annual value than tlie aniiuity ; and that 
• no memorial of the indenture was inrolled accordmg to 
the aft. *^[11616 was a 4th plea in fubftance the fame as 
the third. Replication to the 2d plea, that t])c plaintiff 
was at the time of making the indenture and. of tire grant 
of the annuity feiftd t?i feefimple in pofiei?k\i of pre- 
mifes upon which the annuity was charged and foevred, 
and which were then of greater annual v.iliie than the 
annuity. And the like replications to the 31! and 4lh 
pleas. Rejoinder to the replication to the 2d plea, tiiat 
the plaintiff was not feifed in fee firnple in^offeflion of 
the faid premifes, &c. in manner and form as alleged in 
that plea : on all which iffue^ vcie joined; and at the 
trial before Lord EUeid orough C. J. in KtJtt a veidic 1 was 
found for tl\c defendant on the non efl factum, and alfo 
on the other iflues, fubjeft to the opinion of the Court 
on this cafe. 

The plaintiff long before the pftant of the annuity iu^ 
queftion was feifed in fee Ample in pofl'dfion of the pre- * 
mifes on which the annuity was fecufed, and on which 
the diftrefs was taken ; and being fo feifed, by indentures 
of Icafc and relcafe of the 7th and 8th of May 1793, 
of the rpth and 20th of Jntu 1796, between tlie plaintiff 
and W. Wilkins^ com eyed the whole of^the premifes to 
WillinSi his heirs and alfigns, by way of mortgage in^e, 
fubjeft to a provifo for redemption thereof on payment 
of die fcveral fums of 6000A and 5500/., with intereft, 

at 
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at ccttain days therein mentioned long before the grant- 
ing of the annuity in queftion* By indentures of leafe 
and relea^ of the 3d and 4th of March 1802, the releafe 
l?eing of three parts, between TFm* Cri/p^ JVm, Randall^ 
and Thomas Wilders (the executors and devifees in fee in 
trull of Wm. Wiitins then dcceafed) of tlie firll part ; 
the plahitiff of the fccond part ; and W m. IValier of tlie 
third part 5 aft<^ reciting that Walter had advanced 
14,000/. to the plrilntiff, out of wdiich the plaintiii' had 
paid 4240/- to Crifpj Randall^ and Wilders^ they, Crifp^ 
Randtdlj and WiU/rs^ by llic diieflion of the plaintilF, and 
the plaintiff for^Jiimfclf, conveyed a part of the premifes 
to Walter^ his heirs and afiigns, by way of mortgage in 
fee, fubjccb to a provito Tor icdemption upontlic transfer 
by tlic plaintilf of 20,51 1/. iis. 1 \d. 3 percent, conf. ou 
the 4th of March 1003? to Wdlic% and payment of inte- 
reh in the time on the 14,000/. The mortgage 

deeds coiitainctl the ufual provifo for quiet enjoyment. 
No ftoclj;had been transferred purfuant to the provifo, 
and the principal fums due upon the mortgages, togctlier 
with a conliderable portion of the interell tliercon, were 
unpaid at the time of the grant of tlic annuity 5 and the 
le^^al cllaie in fic fimple in the premifes then wi\s in Crljp^ 
Randall, and Wilders, and in Walter, refpetlivciy, by vir- 
# tue of their feveral mortgages, fubjetl to the plaintiff's 
equity of redemption as mortgagor iiufce Timple. Oa 
the* 5th of May 1804 the plaintiff, being entitled to fuch 
equity of redemption, granted the annuity in qucllion by 
the deed Hated in the pleadings, but no memorial thereof 
was enrolled purfuant to the ftat. 17 G. 3. c. 26, Tlie 
lands on which tlie annuity was fecured were, at the 
lime of the grant, of greater annual value than the annui- 
ty and tlie intcreft payable on |;hc above mortgages 5 and 

the 
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IrSio* tlie plaintiff) at the time of fuch grant, was in the 
, —— poflcflion of a part of the premifcs of greater annual value 
than the annuity. If the defendant were etjtitled t6 
flayMKxi. verdiii for him on all the iffues was to ftand: 

if not) a verdift was to be entered for the plaintiff on the 

two laft ifiues. 

» 

Sarnenvall for the plaintiff contended, firft, that one 
who had mortgaged in fee before the grant of an annuity 
could not be faid to be feifed in fee within the 8th claufe 
of the annuity aft 17 G. 3. c.26. which excepts out of 
the operation of the aft annuities fecuiSd on lands of 
equal or greater value whereof the grantor was feifed in 
fee Ample or fee tail in poiTeflion at the time of the grant. 
The term feifed does not apply to one who has a mere 
equitable eftate ; the truftce of the legal eftate only ia 
feifed* In Halfey v. Hales [a) the father who was tenant 
for life, with the ultimate reverfion in fee, joined with 
his fon, who had an intermediate remainder in tail, in 
making an appointment (the power of doing which was 
referved to them by the deed to lead the ufes of a prior 
recovery fufFered) to the grantee of an annuity for a term 
pf 99 years to fecure an annuity for their joint lives ; 
which was held to be within the exception in queftion : 
but there the fatlior and fon jointly had the entire do. 
minion over the whole fee. The parties there, as Lord 
Kenyon obferved, didmot want the proteftion of the aXl : 
« they had the control over the whole eftate, and were 
not in the fituation of perfons who are induced from the 
imbecility of their title to grant an annuity to a difad*« 
vantage ” Eut that is not the fituation of a mortgagon 

Im 





IK TUB FlfTlETB TeAE OF GEORGE in. 




lie has not th€ control over his whole eftate, but is fre«« 
i^uently a neceiCtous man who wants the protedion of 
the a£l as much as any other* The evil meant to be re- 
medied was the fecrecy of fuch tranfa£tions with petfona 
who having incumbered properties or partial interefts 
only to difpofe of could no^deal with annuitants upon 
equal terms ; the Court therefore will conftrue the a€l 
fo as to further the remedy, and enlarge the ena£ling 
xlaufes rather than the exception. A mortgagor holds 
pofleHion of his eftate at the pleafure of the mortgagee, 
who may at any time enter and hold the eftate ; and 
during that tiipe the annuity cannot be paid } a riik of 
which the grantee may avail himfelf to demand higher 
terms on accoyint of the poffible inconvenience and lofs. 
The excepting claufe, in requiring that the grantor fhouW 
be feifed in pojpjjion^ mu ft have intended fuch a poiTelhon 
as he was entitled to hold againft every other perfon : but 
a mortgagor, though in pofleflion in faii, has in law only 
areverfionaiy intereft. .[Lord Ellenhoroiigh C. J. The 
words in pojpjjlm feem to have been tlicre ufed in contrail 
diftin£lion to perfons feifed in fee fimple or fee tail in 
r^verfton. This queftion was decided by Lord Thurlo^ 
in Shrapnel v. Vernon (a), who confidered equitable eftates 
to be within the excepting claufc ; and I am not aware 
that that cafe has been fincc overruled : it feems rather 
to have been confirmed by Lord Kenyon *\n Halfey v. 
IfhlesJ} He fuggefted that a cafe was now depending iu 
Chancery, in which Shrapnel v. Vernon would be brought 
under revifion. Then, adly, the allegation in the plead- 
ings that thepIaintifFwas at the time of granting the annuity 
Jlife4 in fee^ $rc« mull be taken to mean that he was feifc4 
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of the Ugal eftate in fee, &c. ; whereas the proof Is oidfi 
of an equkahle feifin, which does not fupport the allega-* 
tion : the true nature af his eftate ought to have heeti 
fiieWn. 


Lanves contra. The two||||ieftions made tefolve them- 
felves into one, whether an equitable feifin in fee be 
Within the exception of the annuity aft. The aft does 
not fay, ** legally feifed in fee,” &c., nor does it ufe the 
common legal words deferiptive of a fee, as feifed in hit 
demefnc as of fee^ but merely ^^feifd in feef^ and tfic iflue 
is in the fame general words, and not in Tphnical terms. 
It does not fiiy “ granted out of the lands,” but fecured 
upon lands j” and no doubt this annuity fecured upon 
the lands, apart from any quoftion upon the annuity aft. 
It is fecured in equity. There is no reafon for fettering 
equitable feifins in fee more than legal feifins. The larg- 
eft properties are often fubjeft to flight charges, which 
puts the legal eftate out of the owner of the inlieritancc. 
The cafe of Shrapnel v. Vernon is exprefsly in point 5 and 
that was recognized in Halfy v. Hales^ which was a mere 
power of appointment in the father and fon, neither of 
whom had a legal feifin. Many annuities have beei^ 
panted on the faith of thefe decifions, 

Barnenvall in reply faid, that Halfey v. Hales went eji-* 
tirely on the ground that the father and fon had a coitt-* 
plete power over the fee fimplc, and therefore the cafe 
did not come within the reafon of the enafting claufes : 
but this cafe is within the mifehief meant to be remedied 
by the aft. The conftruftion put upon the aft in Shra^ 
nel V. Vernon j as applied to the cafe of a mortgagor in fee, 
has nevex been afted upon at law. 


Lord 
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Lord Ellenboeouoh C. J.. Two pomts have been 
made; firft, whether the grantor of this annuity had 
fuch a feiiin of an eftate in fee at the tim^of the grant as 
IS within the exception in the laft claufc of the annuity 
' a£l ; fo as to render it unneceflary to inrol a memorial of 
the annuity ? He had before conveyed this eftate by way 
of mortgage in fee fubjc£t%) a provifo for redemption, 
and the equity of redemption remained in him. And the 
cafe of Shrapnel v. Vernon eftablifties that there is no 
difterence between legal and equitable eftates in die con- 
ilni£tion of this claufe of the aft. If that cafe were well 
decided, it J&cs an end of this qiieftion. Now upon 
the only occaiion pointed out where it has been drawn 
under confideration, which was before this court mHalfej 
V. Hales^ it feems to be alTirmcd by the j udgment of Lord 
Kenyon, That then is an authority fulEcient to govern 
this cafe : and after fo many years have elapfed fiiice, and 
when many other annuitants may have afted upon the 
faith of it, we ought to fee very clearly that it w^as a 
wrong conftruftion of the aft before we overturn it. 
But it is now too late to roconfider the point on general 
reafoning, as if it were res Integra. Ld. Kenyon in the 
latter cafe confidered the exception as referring to perfons 
having ready marketable eftates to fell, over which they 
had the control, and tliat equitable eftates were equally 
faleable with legal eftates of the fame^efeription men- 
tioned in the claufe. And thqugh I cannot but agree 
with Ld. Thurlow in Shrapnel v. Vernon^ that it would 
have been as well if the aft had required annuities of all 
deferiptions to be inrolled, whatever was the nature of 
the eftates on which they were fecured ^ yet this cafe 
falls within the conftruftion which has been put upon tlie 
•accepting claufe. It is found that tlris eftate was of an 
8 annual 
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snnual Talue more than fuilicient to pay the annuity an^t 
the intetcft of the mortgage. Then with refpeft to the 
other olqeAiohj I agree with the plaintiff’s counfel that 
wh^n it is faid in pleading that a party was fitfed in ftij I 
ffiould underiland by that a legal fcifin in fee : that is the 
obvious and proper fenfe of the words : but when thofe 
words «e introduced, as they arc, in thefe pleadings with 
reference to the kirolment of a memorial according to the 
direfbions of the annuity aft, I think I muft conftrue 
them, fecnndum fubjeftam materiam, as connefted with 
the aft of parliament to which they refer, and that thofe 
words muft have the fame conftruftion«||^he pleadings 
as they have in the annuity aft where tn^y alfo occuiw 
There is then an allegation of a feifin in fee, with re- 
ference to the obligation impofed by the annuity eft to 
iurol a memorial, and not of a feifin in fee at common 
law. However, as it is fuggefted that the fame queftion 
upon the conftruftion of the aft is now depending^ in a 
cafe in Chancery, (hould the propriety of the decifionS in 
Shrapnel v. V ^rnon^ and Half,^ v. Hales ^ be called in que& 
tion in that court, fo as to (hake their autliority, we fliall 
Iiave an opportunity of re-confidering our judgment is 
the courfc of the term, by only giving judgment nifi at 
piefent. 

GROsr J. ^ Tnie true queftion raifed by the pleadings 
is, v/Iikether^ the grantor of this annuity were feifed in 
flmple in poflellion within the meaning of the annuit|r 
aft, at the time pf the grant ? and confidedng what the 
objeft of the aft was, and the general words ufed, and» 
the decifioiis which have put a conftruftion upon thofe 
words, I muft conftder it as an aUegatioh of a in 
fee with reference to the meaning of tliofe words in the 

annuity 
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ifnnu’ny aft* which has been decided to include an equi« 
table feifin in fee* And not being prepared to over-rule 
thofe dccifioixS) I mufl conlider fuch a feiCa to be fufiU 
clent to take the cafe out of the aft. 

n 

Le Blakc J. The firfl qucftlon is upon the allegation 
in the pleadings. The fecond pica objefts to the grant of 
the annuity as not having been regiftered according to the 
direftions of tlie aft : the replication is in anfwer to that^ 
and alleges that the grantor was fcifed in fee 'fimple in 
poiTeirion of the premifes at the time of the grant : and 
that brings it (j^ueftion whether he were fo feifed 

within the meMlng of the annuity aft ; and is the fame at 
if the allegation had been that he was fo feifed within 
the meaning of that aft. Then the fecond quef- 
tion arifesi whether a party leifed of an equitable eftate 
in fee be within the exception of the 8 th claufe ? And 
that was exprefsly decided in the affirmative by Lord 
Thm'h^ in Shrapnel v. Vernon j and when it came under 
confideration again in this Court, in Haifey v. Hales, Lord 
X^stypn adopted that dedOon, and held that a legal feifin 
in f<^ was not necclTary to bring the cafe within the ex- 
ception. When, therefore, a conft raft Ion has been put 
upon a modern aft of parliament, within 1 1 years after 
the paffing of it, and perfons have afted upon the faitla of 
it, and when that decifion has been recognized lo years 
a&^rwards, we muft now confider ourfelves bound by it, 
and that a party, who was feifed of an equitable eftate in 
fee at the time of granting the annuity, was feifed in fee 
within the meaning of the annuity aft. 

Batlet J. At the time when the annuity aft pafied, 
it was cottCdcred that perfons having only life eftates 

were 
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were under great difedvantage in going into the markel 
to raife money by the grant of annuities, and it was to 
benefit and proteft perforis of that defcri|jfti6n that the 
aft was pafled ; and therefore an exception was made of 
perfons who were feifed of eftates in fee fimple or fee 
tail in pofleffion. Ifow as all perfons having fuch eftates, 
whether in equity or at law, were confidered to have 
eftates which they could carry to market, and difpofe of 
at a fair value, and that it was optional in them to raife 
money by way of annuity, or otherwife, they Were alike 
coiifidercd as not within the icafon of the law '• anxj 
wiLliin a few yeui after die aft Ij^ljed ^ decifion 

by Loid Ihurlowy that an equitable feifnfln fee was fuffi* 
cient to biing the cafe within the exception. If that de-* 
cifion had been deemed wrong, an opportunity of refti- 
fying it would probably foon ha^e occurred \ but on the 
coiitiary, in the only iiiftancc which c^n be found, where 
that dccifion ever tame in queftion, it was recogni^d 
and afted upon in this court : the queftion, therefore, 
tnuft be confidered as decided. 


Pollca the Defendant {a). 

{a) Tlic f ime pot* it was once IjcIojc decided in this^Coqrt, in ataf« of 
Cu^mwng V 6/r H m T'iujj hn, in M, 29 Geo 3. L Jltne had o’ lained d rule 
calling on the to (hew caufe %hy the Judgment on th^ annuity 

bond HioiUd nj;/i be fet atidc for want of a rntnioiial inrolkd according to 
tlie ar.nuit^^*®®. T!ie jnfwcrgiv n was, tint Sir JVm I'w^feltM w is te- 
nariL m tail at the lirnt of the prcmilea oft wliicU the annuity wa4 facured, 
and theiefoic wrhin the exceptipn of the aft . but itRj^p^^Ttd that hia 
father before the fettlcm nt on the duftmiant in tail had mortgaged the 
picmifcii in feiL, and tht fcttltinent was made fuhjcft to that mortgage | 
fo tliat at the time of the grant the defendant |^d Of4| in equity of 
demption, which it was contended was not within the excepting ejaufe. 
But this cl jeftion was over-ruled by the Court t and Lord KfnytttCi J, 
fiid he had no doubt tlKif t perfon who liad a real equity of redempfion 
fufheient to anfwer the annuity was never intended to come within tke 
geixial provifipnii uf I’lc aft. 
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Hudson and feven Others agair ^ MuckloV. 

^"pHIS was an aflrion for money had ani received brought The feveral _ 

X ^ t toatten ifl 

by the plaintliFs to try their right to certain fees of the port of Le«- 

. ^ “ Jan hold fepa- 

office, in which they recovered a verdict for 2145/. 19/. 3^, rate ofhccs by 
fubje£^ to the (jpittion of the Court upon the following tentl^^'^and 

^ r though the feet 

are in thcfiift 

The plaintiffs are the furviving king’s wait^s in the merchant 

port of London. The defendant is cleik t)f the rates in ^*^^**'® 

film to a com- 

the pent of London^ and received the fum found by the mon receiver 
XQTiWfk as ihe fi.es. The origin of king’s ah'cjHot [hares of 

waiters cannot be traced, but they have exiited under that anV^ch 
denomination certainly as early a*, the rcigfl of James I. cailT'^hfi, mire 
The number at the time of paffing the a£l of tonnage 

* • ® ® thtfumijifc- 

and poundage, 12 Cat. 2. c. 4. was 18 ; afterwards the^ ccimH isca- 

, , . , - r 1* 1 ^ p-bteoibung 

were 19 : how their number was incrcalcd is not known, d.i drd Thtfe 
The order of the Ilojjfe of Commons annexed to and efta- ^xcfi by Uie to. 
blifhed by fl. 1 2 Car, 2. r.4. mentions the king’s wahers and a^nd 

their fees in the following terms — To the king’s majeftv’s 
waiters in the port of London y being in number 1 8. mms of each 

^ ° orfitt arc to he 

r. (/» earned 10 a fu- 

For every whole fee wjirrant for goods imported p.rannuatitn 

° * fill d for the be- 

by freemen of London - - -10 nefit ot aged 

For every half foe warrant for ditto ditt^ o d othccrl'oAhc 

For every whole fee warnant for goods imported arefpjtVobc^ 

Jjy perfon»not fuch treemen - . . j o 

For every half fee warrant for ditto ditto - o d Surviving patent 

For every allln^s whole fee warrant for goods w* »cii ihumc 

^ that had 

imported * * - - - -16 been prjtufc<l. 


their fees in the following terms — To the king’s majeftv’s 
waiters in the port of Londonyhcing in number 18. 

s. (/. 

For every whole fee warrant for goods imported 

by freemen of London ^ - - -10 

For every half fee warrant for ditto ditt^ o d 

For every whole fee warrant for goods imported 

Jjy perfonynot fuch freemen - • - I 0 

For every half fee warrant for ditto ditto - o ^ 

For every allln^s whole fee warrant for goods 
imported 

For every half fee warrant for ditto - . o <; 

For every return on coaft coequets - - o ^ 

For 4sveiy foreign certificate, coaftwife • - i c 

VoL. XII. T Th« 
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The irtcancies were filled up, ns the patentees dropped 
dlF, by frefh patents granted from time to time, and the 
number kept up to 19 down to the year 1785 ; fince 
which time no patents have been granted- Each perfon 
has a feparate grant, by letters patent, all in the fame 
form ; which is as follows : 

*« George the third, &c. Know ye that we of our fpe- 
cial grace, certain knowledge, and mere motion, have 
** conftituted and appointed, and by thefe prefents do 
conftitute^nd appoint, our well beloved Robert Smith 
Efq. to the office of one of our •waiters in the port of 
Londofi^ and in all and fingulat the places, and 

^ creeks thereto belonging or adjoining, in the room and 
** place of Samuel Clarle Efq. deceafed ; to have, hold, 
exercife, and enjoy tlie faid office to him the faid Ro^ 
«« bert Smith, during our plcafure, together with all and 
fmgular the wages, fec’j, profits, perquifites, advantages, 
and emoluments wliatfoever, to the faid office or place 
in any manner belonging or relating, and in as ample 
manner and form as the faid Samuel Clarke or any other 
perfon or perfons lately exercifing the faid office hath or 
have had or received, or ought to have Iiad and re- 
ceived by reafon thereof. In witnefs,’* &c. 

By warrant from the lords commlffioners of the trea- 
fury, tbtif ^oluments arc afalary to each of 52/. paid by 
the public, and the above-mentioned fees, which are paid 
by the merchants.^ Thefe fees, •whatever nvas the e:eijling 
number of patentees, •were received from the tnerchant entire, 
and till 1797 were always divided, monthly, among the 
king’s Walters for the time being, that is, frotn the earlieft 
times down to 1785, into 19 (hares, and in fomecsfbs of 
vacancy Into 18, each taking one; and frortt that y^ar 
vntil Seft. 1797 into 18- 17- i 6 . fj. or 14 (Iiares, ac-* 

cording 
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tcprding to the a£lMal number of king’s gaiters* . And the 
mopey found by the verdift, arifing from fuch re- 
Geived by the defendant as is hereafter mentionedj is 
claimed by the prefent plaintiffs, the furviving patentees, 

. as received by the defendant to their ufe, fince they tvere 
fuch furvivors. The duties of the'king's waiters have* 
for thefe lafl 6o years at leaft, been performed partly by 
deputies, one appointed by each patentee ; the payment of 
which deputies .was and is derived from other fources ; 
^and partly by acting king’s waiters, appointed by , the 
Treafury in the place of the deputies of thofc patentees 
whofc pateiits^iere prohibited to be renewed by tlie Hat. 
38 Geo. 3. r. 80. On the 4th of Augujl 1797 com- 
i|\ii]ioners of tlie cuHoms made the following board-im- 
nute : “ The clerk of rates being reported by the bench 
oilicers to be the cc 41 cclor of the fees payable to the re-* 
fpetlivc patent king’s waiters, he is to take elpecial care 
that the foes received for the vacant olTices of that de* 


iftio* 




feriptTon are in future paid into the hands of tlie colleffor 
inwards, who is to be furnithed by the clerk of tlie rates 
with a lift of the vacancies now exifting in the oihee of 
tlie patent king’s waiters and fuch fees are tb be paid 
over by the colieclor inwards to the receiver-general, con- 
formably to liie tlirectiohs of die lords of the treafury. 
And the clerk of the rates is, in c;ife of futt^l^acancies 
of patent king’s waiters, ii^iediatdy to ftate*the fame to 
th^ board, to the end that the patent fees may in like 
manner be paid into the bauds of the colleAor inwards, 
an4 be by hihi paid over to the receiver-general,” At 
the nexta?^nthly meeting of the patentees, 4 th Zepu typyt 
the then cletk of the rates and receiver of thefe fees com* 
municated this« minute to them. Thjcre were then hve 


vacancies ; and the collefkor, inftcad of dividing the fees 

T a into 
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ilito fourteen 'parts, aAd jpayitig one-foiatteenth 
patentee, divided the foes i*rito nineteen parts, giving e^ath 
patentee one-nineteenth, and retained the five -nineteenths 
in his own hands. The patentees received each one-nihe- 
teenth, but unddr repeated declarations of their non-ac- 
quicfceiice. The prefent defendant lias a< 5 Ved in the 
fame way fince he came into oiBce in 1 799 ; dividing 
the foes by nineteen, giving one-nineteenth to each ex- 
ifting patentee, and retaining the other money In his 
hands, wliich is now, with the aflent of ^ all parties, to he 
paid into the court of Exchequer; it being eJaimed, bn 
behalf of the fiiperannuation fund, b§||iis majclty^s at- 
torney-general. The flat. 38 G. 3. c. 86. /. i, 2.4. 10. 
13., which received the royal afient 28th Jtme 1798, the 
flat. 40 G. 3. c, 82., and 47 G. 3. Ji. i. r. 51. /. 9. bear 
'•materially on the prefont quefliou. On the 17th tJon) 
1797, Mr. Symsy tlie then clerk of the rates and receiVer 
of tbefe fees, paid that part of the retained fees then in 
his hands to the colletlor inwards, which he had not done 
' before. The patentees remonftrated againft this, but he 

continued to do fo while he reirtained in office and as 

» 

long as he received the fees. The queftlon was, whether 
'tlie plaintifls were entitled to recover? if they were, the 
verdi(Sl was to ftandj if not, a nonfuit was to be en- 

' tered. ^ 

* 

Dampier'y for ftie^ plaintiffs, contended that the office 
was oney though executed by as many patentees as the 
' king thought proper to grant it to j and the fees were 
entire when paid by the? merchant, thotigh afterwards di-^ 
vifibfe irtto ihares 
patentees at diffei 

But one office, tBougk eMcuteS by two'perfons. ' A# 

vaconcie* 


according tp the exlfting nuhib^ ^ Iffie 
i&it periods, lire 
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vacancies liappenfd.liefore the year 1785, the proportions 
of remaining patmtees were increafed till the vacant 
cics, ^ere filled up by frefli^ grants : and from tlwt time 
till 1797, as vacancies happened, which were not filled^ 
up, the proportions of the remaining patentees continued 
to increafe. The patents, under which the prefent pof- 
feffors hold, grant to them refpeftively to hold the ol^ce, 
together witli all fees, advantages, to the fame be- 
longing, In af ample manner and form as their predccef- 
(ors ; but if the jus accrefeendi be taken from them, they 
cannot be faid to hold the office with the fjime advantages 
as their prede^j^ors. Such being the nature of this of- 
fice, the only queftion is whether the rights of tlie exill- 
ing patentees were altered by the ftat. 38 G. 3. c. 86. ? 
The firft fe£lion abolifhes fevcral offices in the cuitoms, 



not including this. The fecond fefl:ion, which includes 
the kmg’s 19 waiters in the port of London^ with other 
offices, being offices in part ufeful, enafts that none of |h.eni 
fhall after the paffing of the aft be granted to any perfon^ 
except as after mentioned ; that fuch of them as were then 
vacant fliould be aboliflied, fave as thereinafter provided % 
and that fuch as fliould thereafter become vacant fliould be 


aboliflied, fave as thereinafter mentioned. SeH. 3* pro- 
vides that the officers before-mentioned ihould*^not be 
compelled to any other attendance on the duty of thei^ 
feveral offices during the fitting grants than heretofore. 

4. enables the commiffioners of the cuftoms,with 
the approbation of the treafury, to provide proper perfons 
to execute fiuicing pleafure the duties of the vacant offices, 
and of fuch as fliall b^ome vacant, which Ihall appear to 
them to be neceflary and ufefuj. SeSi^ 13,’ reciting that a 
(j^i^mnuation fun^ hi^ been long j^abliflied under the 
T 3 com* 



■■ 

i8i«* 

HunsONT 

0gamfi 

IfucKXOW. 


Taddy contra was ftoppcd by the Court. 

Lord Ellenborough C. J. It would be quite con- 
trary to the plain objecl of the a£l, which wms to raife a 
fuperannuation f»nd put of the vacant offices, and as they 
fhould become vacant, to fay that the increafe of fees, 
upon vacancies happening in the former number of 19 
king’s waiters, fliould be applied to the benefit of the re- 
maining patentees, inftead of being carried to that fund. 
There may be fome little obfeurity in the wording of the 
aft, but the meaning of it is^bvious. The offices were 
dlftinft, and were granted by diftinft patents to each offi- 
cer, although they had one common duty to perform. 
The fees, indeed, were paid in the firft inftance into the 
hands of a common receiver, becaufe from the fmallnef$ 
of the fums they could not be divided amongft all die 19 
officers ; but the right of each to his aliquot part was 
fiia fame, and each was entitled to a divifion iu faft, 

M'hen 
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commrffioncrs of the cuftoms, for the benefit of aged and 
difabled officers, and that fums had been received as fees 
of various offices during their vacancy, and that it would 
promote the good of the fcrrice |f fuch fums were to be 
applied in augmentation of the faid fund, enafts, that the . 
fees of ^ces fo aboUJhid cind vaca^it as afovefaid (hall be 
aqpplied in augmentation of the fund as, any four or more 
of the commiffioners ftiall dlreft. But tins ftatutc, he 
contended, left the queftion untouched 5 for fo long as 
any one patentee was alive, the office was neit\ier abo- 
liihed nor vacant, and therefore the provifions of the aft 
for appropriating the fees to the fuperan|jliation fund did 
not apply, 
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^ f ' 4^ 

when the fums received were ip fafl; capable of being l8lo- 

Mvcvtow* 

Grose J. The patent itfelf fpeaks moft plainly that 
thefe were feparate offices j for the king appoints ** to 
the ^ceof one of our •waltiti in the port of London ^ and 
4t would be a dire& violation of the declared intention of 
the legillature to hold tliat the profits of the vacant offices 
ftould not go to the fuperrannuation fund, but to the 

other remaining officers. 

* 

Le Blanc L It Is not ncccfTary to confidcr what the 
•ffice of king’s ^waiter in the port of London was before 
the late a£l of parliament; for tliat a«5l has difliTidly con- 
(idered tliefe as feparate officers : it feparates tlie office if 
it were one before, and it leparatcs the emoluments if 
before they were entire. The duties of the officers arc 
alfo feparated ; for it provides that they lhall not be com- 
pelled tp any pther ;ittendance on the duty of their feveral 
offices, during tixe continuance of the exifting grants, than 
they had before given ; that w as w ith a vlew^ to the va- 
cancies as tliey happened not being hllcd up ; but the 
performance of the neceffiiry duties w'as to be provided 
for in another manner ; and as each office became vacant 
the emolunicnts of it were to go to the fujierannuatioii 
fund, ^ 

Payley j. The vacancies were direfled not to be 
filled up as they happened, for the benefit of the public, 
and not of the rerftaining officers : and dte meaning of the 
legiflature was, that as vacancies occurred they w'cre to 
be confidered| >vith refjSeft to the emoluments, as if they 
Jlj^d be^n filled up by perfons who were to receive tlie 

T 4 ^molui 




Cases iti easter term 

emoluments in truft for the public. I fay for the ben«^ 
of the public ; becaufe if the fees were to be applied to 
the increafe of the profits of the other officers, the pubUd 
would be deprived of thefe meaiia of providing for their 
fuperannuated officers, and wojuld be obliged to refort to 
other means for the fame purpofe. 

Judgment of nonfuit entered* 


It feems t]iat no 
focit'ty is with- 
in tlK intent 
And meaning of 
the Friendly 
Society art 
33 Gao. 3. e. C4 
fo a$ to require 
the iuUiccs in 
fefTions to allow 
and confirm 
their rules, &c. 
in the manner 
therein provided 
for, if ii appear 
that the geneial 
objfcrtb ol fuch 
fociety are not 
confined to the 
charitable relief 
and mainte- 
nance of its old, 
Hck, and infirm 
members, their 
widows and 
children* 


The Kmc againjl The Juftices of Staffordshire. 


^LIFFORD applied for a mandamus to the defendant* 
to annul and make void all fuch rules, orders, and 


regulations, hereafter mentioned, as fhould be repugnant 
to the a£t of the 33 G. 3. r. 54. for the encouragement 
and relief of friendly focieties, and to allow and confirm 
all fuch of the faid rules, Szc. as fliould be conformable to 


the true intent and meaning of the faid aft. This wa* 
moved upon an affidavit {bating, that at.the Ocloher fclltons 
1809 the rules and regulations hereafter mentioned of a 
certain fociety therein deferibed, called by the name of 
the Benevolent Society of Roman Catholic Secular 
Clergy Priefts, eftablifhed for their mutual relief and 
« affiftance in ficknefs, infirmity, old age, and fo forth, 
incapacitating them tp attend to the duties of their 
(bate of life,” were exhibited to the faid juftices in fef- 
fions and fubjefted to their review, in order that tJie 
faine might be figned by, and a duplicate |hereof on parch- 
ment' depofited with and filed by the clerl^ of the peace 
at fuch feifions* That the justices adjourned the 
deration pf the matter to the, next feffions, when ajpplica;*. 
ti9^ was again made to them to allow and confirm the 

faid 
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ruks and' regulations, or fuch of them aa were con- , 
fc^abie to the made iii that behalf, aild were not 

othefwife contrary to law; in order that the fame might 
6e then figned, depoGted^ and Gled as aforefaid ; but the 
majority of the jullices reje£tcd tlie application alto- 
gether. 

The rules referred to were, inter alia, ift. That the fo- 
ciety fhall conGft only of lloman Catholic fecular clergy 
priefts, who reGde within the counties of Stafford^ Salop, 
Dirbyy Worcejiery W arwick, and Os^ord, 2d, That all 
Roman CathoHc fecular clergy priefts now officiatitig 
with the full powers of their order in any of thofc comi- 
ties are, and all fuch perfons as {hall be received by the 
eiifling fuperior Roman Catholic clergymen to officiate 
in like manner, in any of the faid counties, may become 
members on application to the fociety, and by contri- 
buting to tlie common flock not left than 5 guinea^ on 
admiflion. The 3d and 4th regulated the appoihtAfetlt 
of officers among themfelves for managing the affairs Of 
the ibciety. The 5th and 6th regulated the manag^rneTit 
of their funds by an adminiftrator and his alTiftants. And 
by the 7th the adminiftrator was prohibited from making 
payment to any of the members witliout the confent of 
the general meeting, or of the exifting fuperior Roman 
Catholic clergyman of tlieiabove counties. By the 8th it 
was provided that the faid fuperior, being a Roman Ca- 
tholic fecular clergyman, fliould during his life have a 
tenth of the yearly income of the fociety, if he required 
it. The pth, xoth, and nth refpe£lcd the management 
of the funds and accounts. And by the lath any member 
of this fociety incapacitated from attending to the duties 
^f his ftate of life by infirmity, ficknefs, old age, and fo 

forth, 
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forth^ was entitled to receive during fuch incapacity fuch 
fum as fhould be voted to him by a majority of the mem- 
bers prefent at a general meeting, for his comfortable and 
decent fupport ; but if there appeared caufe» from mif- 
condadl or other rcafon^ to the members prefentf they 
might refufe relief ; provided that the exifting fuperior 
and a majority of the members prefent agreed in fuch 
their vote : and the members fo voting (hould not be liable 
to account for their vote or motion to any but to God. 
By the 13 th, the fociety and fund were to continue fo 
long as any twelve members were fo difpofed ; and if 
any member propofed a diflblution of the fociety or a 
divifion of tlie fund, he was to be expelled, 

4 

The Court afterwards, upon hearing counfel, difchaiged 
the rule in this term. I was not prefent at the time % but 
1 underilood that tlie Court were of opinion that the cafe 
was not within the meaning of the z6t of parliament} the 
objeft of the fociety not being confined to the charitable 
relief and maintenance » of its old, fick, and infirm 
m^mberSf 
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Brown and Irish againjl Vione. 


FrUtsff 

Mayl^ 


•jpHIS was an aftion upon a policy of infurance brought a ihip wi« 
to recover againft an underwriter a falvage io& of to^y 
'‘244 3/. 2</. per cent. : and at the trial before I^ord t*iic*uvcr^/Vfl * 

Sorou&h C. J. at a verdift was found for the i»cr arrivd 

* ^ at her lafi port 

idaintifFs, fubiedl to the opinion of the Court upon this of difchargc in 

cafe. the maner in* 

The fhip Antiy valued at 1500/. w'as Infured at and ch"r^e^bwcargn 
from London to any port or ports in the river Plate, with or 
vdthout letters of mark, until her arrival at her lajl port<^ 
difeharre in the river Plate. The plaintiffs were ouTiers of was then 

* y ^ . *0 the hands of 

the fhip of wliich die plaintiff Irijh was mafter, the enemy, he 

which in Nov, 1 806 failed from the port of London upon yuin wjrh in* 
the voyage infured, and on the 13th of Feb, 1807 arrived complete dK-* 
in the river Flatty and was on that day fpoken to by his ww 

majefty’s fhip die Unicorny the captiiin of which informed 
the mailer of the Anny that Querns Ayres had been re- a not 

finding the 

taken from the Britijls and was then in poffcffion of the market there ft 

out able as he 

Spaniards, In confcquence of this information the mailer exptftcd, h© 
of the Ann put into the port of Monte Videoy which was dl-ieTLs*^ 
then in poffellion of the Britifu, On the 20th of Feb. the 
Ann was removed to the place of delivery and diere moored 
in fafety : and on the 2 ill, part of the cargo,* confiding of ^ 

ijrcin, fpirlts, and porter, was difeharged j and between wh.ic hcwas 
that day and the 6th of March following other parts of par\ of his 
the cargo were landed \ and on the latter day, while llie 
was fo p:iporp4, the /fon'iV/ tranfport, in a gale of windj f/a? 

as Buettn /iyrtgp 

fn which other port only in the Plate he had contemplated to go, was at the time of hia 
arriv'd in the Piatt (and in UA continued up to the time of the lofs) in the hands of the 
enemy, fo that he could not legally go there, A/vrttt KiJeo murt l>e takt-n to be the ihip'i 
port of difchargc, and Uiat on her ariival therts the policy was difeharged. 





drotc ilhv^rt haufe the and on th« Sth df tli^ 

fame month the OcMn tranfpoH klfo, trt a gale of windf 

ran foul of die Anm^ hrf which' accS^nteA fl>o fuflained 

damage* ’The captidn afterwards di&harged the re*- 

rhainder the cargo ; and having done fo, a fotvey 

Bdd upon the Ann^ in confequencc of which (he (hip and 

materisis were afterwards fold, and a lofs fuftaintMl' by 

the plaintiff ; which, if they were entitled to recover, waa 

agf^eed .to be 24/. 3/. 2d. per cent, upon the defendant's 

fubfcription. When the Ann failed from England the 

Obtain intended to proceed to Buenos Ayres. When he 

atfterwards put into Monte Videoy he intended, provided 

he could find a favourable market there, to difpofe of his 

cargo at' that place, and|p finifh the voyage ; but not 

finding fo favourable a market bt Monte Fidso as he ex- 

peded, he had not at the time of the lofs abandoned htS 

intention of proceeding to Buenos Ayres ^ provided it fhould 

afterwards be pra£ticable. Buenos Ayres was recaptured 

by the Spaniards va^ug. 1806, and has from that time 

tb the prefent remained in*their pofieflion. The Britijb 

armamsnt under the command of General Whitelock 

failed from Mosste Video in June 1807 for the purpofe of 

attadtmg Buems Ayresy but the attack failed. Open war 

was waged between his majefty and the king of Spainy 

from 1805 till Aug. 1808. The queftion was, whether 

Ae voyage infured under the above fafts were or were 

not cerminated at the time of Ae accident which octsL« 

lionedthe lofs ? 

» 

’Mie%arifottj for the plaintiils, «onteniled that -as tfe 
mafter had not abandoned his onginal intention .to;pirQ- 
«Bed to Bnatu Afrtti -dje voyage -outw^ds wsis nofehdeSy 
and the underwriters wew ftill upon the policy, which 

waft 
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until "the^ fhip^s ^^w^ 

'^|k)rt ’of - dtfcharge m the tiver ' {[liord . 

J. ‘ Doe#^ not tk£ hji pdrt jf ^dHkrg!^ «(kuatt ^e 
laflf {ha£%tcab]e port ? The mailer could xtot fvave g^dite 
into Buenos Ayres which was then an enemy^s port 
was he at liberty to protra^ the voyage for that purpofetiil 
peace was reilored ? You would read the pcdicy as if it 
were,ttntilher arrival at her port. BUyleyh yLufL 

not any port or ports be underllood to be confined to friendly 
ports ?3 While there is a poflibility of the obilraflion 
being removed within a reafonable time, the rilk'of the 
underwriters continues. The cafe which comes near^ft 
to the prefent is Blackenhagen v. The London Affurance 
Coinpany (a). There the fiiip^ being bound under convoy 
from London to Reval^ on the 5 th of Ntm, learnt in the 
' courfe of h(Jr voyage that an embargo was kid on ail 
Britijh fhips dn the ports of Ruffta^ in confequence* of 
which the convoy with the fleet put back firft into Gopen^ 
hagen roads and then off Gottmhurg^ wanting as it ftsexns, 
to fee if the embargo would be taken off; and cm the 
30th oi' Nov. the convoy and fleet failed for England^ dnd 
was laft feen on the 3d of Dec. in a heavy gale of wind, 
Ld. Ellenhorough C. J. nonfuited the plaintiff in the firft 
adion on the policy ^ ronfi dering the returning Engleind 

as an abandonment of the voyage. Then another afi^ion 
was brought in C. in which the jury, lo whom the 
queft^n of abandonment was left by tlie Lord Cliiief 
luff ice of C, B. found a verdift for the plaintiffs ^Wch 
that Court afterwards fet afide : but on the*^ feegnd trial, 
jury having found the fa£l that the voyage waf not 
dfbaii^oned, the Court of C. B. refufed to fet afidfe the 
Jiuteveu upon the firft trial before Lord MBtnn 




(a) I Camyb. N, P. Caf, 454. 564. 
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hesugif hl$ Lor<ISii|> Uii that if the ihip, being t0 
get to JRemk had liag^red in .that quajm, or had neccft- 
farily returned with an intention of ufcimately completing 
the original, voyage, a.queftign of nicety would have 
asifen^a). . H*oxi JKUefihmg^ C, J., There may be caufes 
|br a ihip putting back for a time, without any intention of 
abandoning her voyage j as the approach of an enemy, or 
a temporary embargo-, or as in a cafe which occurred be- 
fore Lord Kenyofiy where a (hip, bound to a port in the 
Baltic^ found it on her approach blocked up by ice 5 on 
which (he put back, but afterwards on a thaw failed 
again ; and Lord Kenyon held that (he was dill under the 
policy (^). But here the port of dellination yras in a 
ftatc of hoftility at the time ; which cannot be con- 
(Idered as a mere temporary obfIruiSlion*] The voyage 
here infured was a coafting voyage from port to port in 
the river Flate : and therefore greater delay in the vopge 
was contemplated than had aftuallyoccurred before the lofs 
took place : and the underwriters wifli to avail themfelve^ 
of the intention of the mailer to go to Buenos Ayres y in 
order to pUt an end to the voyage, by the event which had 
happened there, before the mailer himfelf had contem- 
plated to put an end to it. Would the capture of the- 
deftined port by an enemy while the (hip is proceeding 

(«) According to the rc])Oit of the fame ctfc by Mr. Park^ p. 226. c(f 
the 6 th edit. Lord El/enborougb C. J. faid (hat though a fhip from »e- 

(^;/y might be allowed to take a ciicuitouacourfe, yet the ultiitiAce point 
of deflination mull ever be the fame. That fuch a neceflity might ]jier- 
hapi even juflify a return to Rr.glaud if it could be proved fatlifa 6 )ori]y 
* that U was t||e intention of the parties to feize the firil favourable oppor* 
tunity of returning to iteva/.** 

( 6 ) If this be the fame cafe, mentioned by lua Lordfhip on the trial pf 
Bbukenhagen v. T 6 <r jijjurayut Ctmpary^ as is mentioned in Mr* 
iCa^J»beIl*s Report, p. 45$' It appears tliat the fhip, when prevented, 
reaching her deAined port by the ice, ** took fh'elter for the winter id a 
place as near to U as ftie could fklelj go,, and profeeuted tier voyage the 
enfuing feafott.** 
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00 wyage put an end to it imd difidiarge tKe Wder^ 
MTiters ? [/> Blonc and Jufticea, i^;feed lihat it 

would not, until tile event were krkown to dife fliip.] ^ It 
iias imlecd been conGdeted that after the port of deftina^ 
lion hiis been Giut, by order of the enemy, agaiuft ifaip^ 
of the nation to which the aGured belongs, he canOot * 
abandon and recover as for a total lofs (tf). 

C^rr contra was ftopped by the Court. 

Lord Ellenborough C. L The policy is upon the 
fliip until her arrival at her laft port of difcharge in the 
river Plate : there are three known ports in the river 
Plate : MaldorntJoy Monte Video, and Buenos Ayres ; and 
we may fuppofe the infurance to have been to thefe ports 
by name until her arrival at the iaft of them. Now the 
fiiip had palled by Alaldofiado, and liad arrived at Monts 
Video, and flie Could not legally go to Buam Ayres which 
was then in the hands of an enemy. If then tlie voyage 
did not end at Monte Video, as the laft port of difcliarge, 
as foon as it was afeet^ained that {lie could not proceed 
to Buenos Ayres, when was it to end ? It would never 
end till a peace was reflorcd wlncli w'ould enable the fliip 
to proceed to Buenos Ayres, if tin/e mafter thought it pro-* 
per to wait for that event, 

Grose J. agreed. 

Ls Blanc J- The Court muft look in tli^ cafe to the 
time when the veflel arrived in the river Plate; and then 
ihe mafter being informed tliat Buenos Ayres was in the 
haudf df th0 enemy, and that ihe could not go there as he 

VWf fi4idkififrn V, Rbhinjo^p % ^ PM |8l* 

>> It had 
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to her cai^o t^ere : a^d he i^evcr contem- 

jjlatpd 5ping jto any otl^er pgrt th^ thefe two : Monte 
Video^ therefore^ be confidcred as her laft port of 
dijfchargc. 


Barley J. It is fald that the Infurance was to awf 
port or ports in the river Platt ; but that muft be under- 
ftood to duy friendly port. Now, after having pafTed 
Maldonadoy and gone to Monte Videoy there was ho other 
friendly port in the river Plate to whicli the fhip could 
have gone. 

Poftea to the Defendant. 


r,xday. Doe, on the feveral Demifes of Eli- 

Hay iSrh. " 

ZABETH, and John, Usher, againjl Samuel 
Jessep. 


Under a dcvife . cje£lmcnt to recover pofieflion of a freehold eftate 
fonf then"Li'd*.r at Brentford in the panfh of Ealingy in Middlefexy the 

plaintifF declared on the joint demifes of the three leflbra 
hcdw’b‘fore»i^ plaintiff, and alfo on their feparate demifes, which 

and without were laid on the i ft of Jan, 1 8 1 o. A verdift was found at 

iflue,**then - riiri rir% 

over to other the uttings lor the defendant, fubjecl to the opinion of 

SumateVy^tef the Court upon the following cafe : 

•. Sahn Jeffept being feifed in fee of the premifes in .qnef- 

havlo^s attuned his will, dated 20 th ol April 1779, devifed all his 

a I, the limita. freehold and copyhold mefluages, lands, &c, in the parifti 
Ciona over did r r* /• / i i t i • /• . ^ 

«oi take ctFfcaj Of Ealing (the copyhold being furrendered to the ufe of 
as, by the natu-' 

ral fenfe of the word and^^ they were made (o depend upon the happening of both msttu 
L € the Ton’s dying before atr, without ifliie. ^ 

And this conArudtion was not varied by a codicil made after the Ton atfain^ HI, hv Whldi 
the ceftator confirmed ty tty ^arc of hio will fifaras bn affairs wort mfifimu 

4 
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Kis Will) unto S» Clarke, W' fit* XJJher, and 2 ). Goldwmi 
their heirs and affigns, « in truft to and for my natural 
** fon Jehn Jeffep, an infant of the age Of 15 years, whom 
I had by Mary Clarke, and the heirs of his body law- 
fully ilTuing for ever. And my will further is, that if 
the faid John Jejfip (hall happen to die before he at-* 

** tains his age of 2 1 years, and ^without ijfue lawfully to 
be begotten, then I devife all the aforefaid freehold 
and copyhold melTuages, lands, &c, unto the faid 
S, C., W'. U*y and D. G., and their heirs and afligns, 
upon further truft, and for the ufos hereinafter men- 
tioned, viz. that they my faid truftees fliall and do 
pernvit and fufFer my father John Jtjftp and the faid 
Mary Clarke to receive the rents, ifTues and profits of 
all my aforefaid mclTuages, &c. and premifes, equally 
<< to be divided between them, {hare and (hare alike, for 
and during the term of their natural lives and the life 
of the longeft liver of them : and that upon the death 
of either of them, the (hare of him or her fo dying my 
will is ftiall go and be received by the furvivor during 
his or her life : and that from and immediately after the 
deceafe of my laid father and the faid Mary Clarke, then 
« upcm further truft to and for the ufe and behoof of Wtl^ 
" liamUJber, Elizabeth UJher, ^i\&JohnU/her, tlie children 
** of the aforefaid Wtn, VJher and Elizabeth his wife, 
« equally to be divided between them or amongft them, 
^ if more than one, dare and ihare alike, as tenants in 
common and not as joint tenants, and the heirs of thmt 
refpe<^ive bodies ilTuing; and in cafe any of diem 
ihall happen to die without ifiue, then as to the part 
^ ^ fhare, parts or (hares of fuch child or children fo 
dying# or vrhofe iflue (hall fail, to the ufe of the fur-* 
vivors or furvivor, and others and other of them, and 
^ yoi. XIL U the 
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2pO 

■ i8i®- Ae heirs of Aeit rei^ftive bodies : and if thetfe-fliail 

. be failiitre of iflue of all the faid children but otie, or 

D6», 

X,cflec of w jf thdre fliall be but one child> then to the ufe of ftich 
^ remaining or only child, and fhe heirs of his or her 

JssstT. bodyifTuingj for default of futh ijfue^ to the ufe 

and behoof of my own right heirs for ever/^ The 
will then proceeded to difpofe of the teftator’^ perfonal 
property, and amongft othei things contained a bequeft 
of the dividends of looo/. ftock to Mary Clurle for life *, 
and after her deceafe, the principal to be paid or tranf- 
ferred to the faid John Jejfep at his age of it years ; with 
a gift over to the leflbrs of the plaintiff, if he fliould not 
attain a i, to be transferred to them alfo at ai : and, after 
feme other legacies, the refidue of the perfonal eftate was 
bequeathid to the faid JohnJeffep ; and if he fliould happen 
to die before he attained his age of a i yqars, to Elizabeth 
UJher^ the mother of the leflbrs of the plaintiff : and the 
truftees were appointed executors. The devifor by a co*# 
dicil, dated 26th Nov. 1786, devifed certain copyhold 
eftates purchafed fince making the will to Mary Clorlt 
for life; remainder to the fiSA John Jejfip in fee; and 
appointed him executor, inflead of the perfons named in 
the will : and concluded thus — I do hereby by tliis my 
codicil confirm every other part and parts of my £;iid 
will, fo far as my affairs are confifient / I do deCre that 
this my codicil may* be added to my faid will.” The 
will and codicil drere refpeflively executed fb as;^paf$ 
teal eftates; and at the time of the executtou of the 
codicil John Jeffepj the natural fowol the devifor, andjthe 
devifee named in his will, had attained his argeof 
* The devifor died, leaving his natural fon John hk 
father Join Jeffip^ and Mary Clarity him iimnviitgm JMw 
Jtffep the father, and Maty Clarity both died befer# JSsflw 
lo 
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natural fon and devifee^ wbft died in 1807, 
without' iflu^ attmmi zi befm^e the tbe 

and without having fuifered a rcjcovery of the 
frcchoid property devifed by the will* TThe leflbrs of the 
plaintiff are tlie devifees in remainder named in the will : 
and the defendant is the Iieir at law of the devifor ; and 
upon the death of tlic natural fon entered into and is now 
pofieffed of, the premifes. If the plaintiff were not enti- 
tled to recover^ the vcrdiil was to (land ; but if he were^ 
the preient vetdidl was to be fet afidc, and a yerdiCk en- 
tered for the plaintiff* 


|8|P. 

R?** 

U%of 

agjahtfi 


Gafilei for tlie plaintiff, ftated the principal queftion to 
be, whether upon the conftmaion of the will, the limita- 
tion to the leffors of the plaintiff was to take effe£t upon 
the death of tjie teftator’s natural fon wxtliout iffue at any 
time, or only in the event of his death under the age of 
at ? and he contended for the former. But if that were 
againft him, fupiK^fmg the cafe had flood alone upon the 
will ; yet as the codicil was made after tire fon had at- 
tained 21, in which the teftator confirmed the will fo far 
AT hii affairs yvere cmjftent ; that is, fo far as the circum- 
ftances which had fince occurred were confiftent with the 
pTOvifions of the will) he contended that the teftator 
muft luive intended that the devife over to the leflbrs of 
&e plamtiff {hould take effedl, if the fon died at any 
' thM without iifue* The Courts have in many cafes 
^read mi as er, and or as and^ according as the one or 
jcdter^co^rudlion would beft effe£Iuate the intenuon of 
dip ttaeftator^ {^Iiord BUenborough C*. L I fbould /iippofe 
tbp jpatiiral intention of the teftator was, that if the fon 
ibauld have the power of dUpoflng of the 
U z eftate; 
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and that if he died befortt ai, leaving iflhe, the 
ilTue ihoutd^take. Le Blmc J. The coiiftruainn 
tended for on the part of the plaintiff would he agalnft 
all the cafes where the Court have read 9r as attd in order 
to avoid the eftate going over from the iffue, in cafe the 
firft taker died before 2 1 leaving ifliie.] Admitting that 
the plaintiff’s conftruftion would have that efibft ; yet^ 
as Lord Holt Ciid in Helliard v. Jennings (/j)^ it may have 
been the intention of tlie tellator to reftrain the maCrria^e 
of his fon before he was of age. At any rate the cafe of 
B'fownfwotd V. Ed*ivards [h) is dire£lly in point. That 
was a devife to trulfees and their heirs to receive the rents 
until John Browtiptaord fliould attain 21 : and if he fhould 
live to attain 11 or have iffue, then to him and the heir$ 
of his body : but if he lliould die before 21 and without 
iffue, then the devife was in like manner to Sarah Bronxjn>^ 
fmord an infant; with devifes over to other collateral 
branches of the teftator’s family; and for want of fuch ifllie 
to his own right heirs. John and Sarah were the teftator^s 
children by a fecond wife, the fiftcr of his firft : J^hn 
attained 21 , and afterwards died without iffue : and Lord 
Hardwicke conftrued the word and as t?r, and decreM 
that the remainder fhould take effcdl. But if this were 
otherwife, upon the conltruftioii of the will alone, aiul 
the remainder over was only to take effefl: in cafe the 
fon botli died before 2 1 and without iflUe ; yet the rOa- 
fonable conftruftion of the codicil which confirms the 
will as far as his affairs (/. e, events) m)ere confflent wih 
being made after one of the events was gone by^ muft 
be to confirm the remainder over upon the happchftigljf 
the other event. 

(fl) I Ld, jo( 5 . but ftc S. C. ] Fnim. 509. (^) * VeJ, 243. 

Lord 
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Lord Elleneprough C. J. The cafe« certainly nin 
Eery near ; the only diftinftion feems to be that the limU 
tat^on over in Brmmfword v. Edwards was in favonr of a 
dflughtert who> without fuch a conftruSbion as was there 
ptit on the word and^ would have been left without any 
provifion : and here the limitation over is to odier reia- 
tives. But is there not a rule of common fenfe as ftrorig 
as any cafe can be, that words in a will are to be con* 
(Irued according to tlieir natural fenfe, unlefs fome ob- 
vious inconvenience or Incongruity would rcfult from fa 
conftruing them. Now here the teftator has ufed the 
copulative word and^ and has devifed his eftate over in 
cafe his fon died before 2 i and 'without ifTue; that is, if 
both tliofe events .happened : why then Oiould we read 
and as or, and give tiie eftate over upon the happening of 
one only of the events, when no inconvenience will enfue 
by conftruing the word ufed in its natural fenfe i Then, 
as to the codicil, the teftator confirmed his will fofen^ as 
his affairs wtrt: conf^eut with it £ that is, fo far as hit 
affairs remained in the fame ftate as when he made his 
will : but thu atTairs were altered in the mean time in this 
refpe^; for the fon had attained 2i, and therefore one 
of the events could no longer take place, upon the hap- 
pening of wliich the limitation over -wms to take effeft ! 
the codicil, therefore, does not apply to that part of the 

will* 

» 

OKOsr J. agreed. 


iVto. 


vSSi, 

asain0 

JetsftK 


liE Blanc J. This Is fo far diftlnguifluble 
fmrd V. Edwards^ that there the word and wa&conftrued 
cr, to prevent the woi king of an injury totheiflue : here 
an4 is required to be conftrued or in order to work the 
Etry injury, u? avo'd w^hich, in othei cafes, the Courts 

\T have 




D»m, 

Lc4«eof 

USBBitf 



have conftrucd or to be an^. Thra reading it in the na- ^ 

tural fenfc of the word, the fon having attained 2i, the 

limitation over, which was only to take eflteCl if he Alcd[ 

before 2 1 and without i^Tue, was defeated- ^ 

* « 

Batlet J. If the fon had died under 21, leaving iflbe^ 
the conftruftion contended for by the plaintit*s counfel 
would have left the teftator iiiteftate as to fuch iiTue^ * 
which was clearly againft his intention. 

Poftea to the Pcfendant^ 


ftHas, Chamfneys av^avtiji Hamlin* 

i8th. 


Tbeilat 4St7 }• 
fched 
requiring an 
omce copy of 
fhc declaration 
€o4>e written in 
the ufual and 
nccuftomed 
manner, on 
which the duty 
of ^ per iheet 
iiimpofed, and 
it not having 
been the prac- 
tice to write fuch 
copies on both 
tides of the 
llamped Aieet 
of paper ; h Id 
fbat an oiffiee 
copy fo written 
Ond delivered to 
o pnfoner was 
insular, and 
ontitied him to 
be difcharged 
flit pf cql|odjr. 


J^KdDER obtained a rule on the plaintiff to Ihew 
caufe why the defendant flioujd npt be difclxarged 
out of cuflody for an irregulaiity in the proceeding again (I 
him, in regard to the ftamps; and notice of it was dired;ed 
by the Court to be given to the folicitor of the ftamp 
ficc, The defendant was in cuftqdy^ and the copy of the 
declaration delivered to him was upon two four^penny 
ftamped 'Iheets, which taken together did not contain ^ 
greater number of words than would have been covered 
by the two ftamps ; but on the bach of one of the ftamped 
ifteet^ the front of which had been ufed for the common 
money counts, was written a count on a promiAbry not;e» 
which altogether made a greater number of words on 
that ftieet than the fingle ftamp would cover, if the ftamp 
were reckoned according to the number of words allowed 


in other cafts^ And this was now infifted upon as auf 
obje£):k>n by the Attoroey^GemMl, on behalf of the ftamp 
who referred to the flat. 48 Geo. 3. 
tfhich firft ftates that the duties on law proceed** 

iags 
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W^$ arc to be paid for 0 n 4 in refpeBaftvirjJheet of paper, 
fcc, upon which the feveral matters therein charged lhali 
be refpe^tively written or printed 5 except where the duties 
arc impofed according to the number of words therein 
contained, or are exprefsly charged in any other manner. 
And. that all the inflruments, matters, and things, therein 
charged with a duty in refpeil of every Iheet^ &c* fliall 
refpe^ively be written in fuch and the fame manner and 
form as the like inftruments, matters, or things, have been 
herH^ore accuflomed to he^ or are now ifually written or 
printed* Then follows the alphabetical lift of the diffe* 
rent articles required to be ftamped, with the value of the 
flamp : amongft others, Declaration in any court of 
law, 4rf.* Copy (i. c. office copy) of any declaration, 

plea, &c. or other pleading whatfoever, in any court 
** of law, 4^/’ And he now produced an affidavit nega- 
tiving that this office copy of the declaration was written in 
the ufual and accuftomed manner; and ftating that it was 
the firft known inftance of fuch a copy written upon 
both fides of the paper. He obferved that if this mode 
of ufing a ftamped flicet were permitted, it would alfo 
cover words written acrofs the original lines and in every 
dire£l;ion upon the paper. That the ftamp being impofed 
upon each feparate fticet, it was no ahfwcr to the objec- 
tion that one of the flieets was overloaded with words 
written in an uuufual manner, to Ihew that* the reft o( 


0 1810* 




thif declaration was written upon another ftamped Iheet, 
which might have contained a greater number of words. 

And of this opinion was the Court (after hearing Park 
againft the rule). They faid that if the copy of the de- 
claration were not writtetyipOn the damped lliect in the 
ufua) and accuftomed manner praftiCed before the making 
of the aft, the party did not brin^ himfelf wdthin the 

U 4 ^ pirovifiOtt^ 
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provifion ttferred to ; and the defendant ws entitfed to 
dlfcharged out of ^cuftody foif the non-delivery to him 
of a proper copy of die declaration in due time* ' 

Rule $tbfokite* 


Mty zxtL 

As the king 
car not heenfe 
the importation 
of trrmy’h pro- 
perty, the pro* 
dui e oi a fi>> 
ftjgn countrv, 
into tni» fcaini 
in neutia] \er- 
ftls, contraiy to 
the nav gatJt i 
laws, a licence 
in la A granted 
for fuch purpofe 
will not legalize 
iDrur4nce 
vpon the pro- 
perty fo im- 
ported. And if 
a policy be 
made upon the 
fuppofed effi- 
cacy of fuch a 
licence, foi the 
purpofe oi co- 
vering the im- 
portation of Srt- 
tip as well as 
enemy* 6 property 
|n that manner, 
(the former of 
Which is lega- 
lized by the Itat. 
43 C? 3 i. H53* 
J, t i6. and 
4S O' 3 i. 34 ) 
ftie underwriters 
cannot at any 
l-ate recover the 
premiums for 
mere than tlie 
amount ^1 the 
^ritp inurtfl 
infua'd j the af- 
fUred not rellil* 
ing their naim 
^ tiia^ extentv 


Shiffner agatnji Gordon and Murphy^ 

^HIS aftion was brought to recover 328/. iid. 

the balance due to the plaint’ if from the defendants 
for premiums of infurance upon certain policies on 
goods, which he had underwritten for them. The de- 
claration contained a count for money due for premiums^ 
arid alfo the ufual money counts ; and at the trial before 
Lord EUenhorough C. J. at GuiJdhuI!^ a vOtdift was* found 
for the plainthFfor 328/. 6s. i it/., fubjeft to the opinion 
of th(^ Court upon the following cafe. 

The plaintiff being an underwriter, and the defendants 
extenfively engaged in the Bparnfs trade, between the 
latter end of 1 804, and the middle of 1807, the plaintiff 
underwrote policies effc^lcd by the defendants, tlie 

actounl: of all which was fettled in OBoher 1807, when 
the plaintiff paid to the defendants a balance of 66/. o/. io</. 
Other policies were afterwards underwritten by the plain- 
tiff for the defendants in 1807 and 1808, and on a ba- 
lance of the accounts there remained due to the plaintiff 
328/- 6j. I id., for lyhich this aftion was brought. This 
balance jpotififted of the following fums, viz. 93/. 4/. 2d, 
undifputed premiums, and 235/. sr. pd. difputed pre*- 
miuma \ the latter fum being upon the feven following 
policies; viz. 

Ship Liberiyy from Cadiz to J^erd^rfiz^ j^th Jlngt^l i lioy. 

^ ’ Herald^ Vera Cruz to London j to 

loucb at dhe Havannah^ - ad OBoher 1867 , 

Ueutrality^ 
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JiktUraStyt Vera Cruz to Gnaf 
MrUmUf with liberty to touch 

at the Havannah ^ • 12th jM«r* 1807^ agd»f 


M^icelh^ Cadiz South America^ i8th Nov, 1807* 
Jupiter^ Cadiz to Vera Cruz, 1 6th Jmj, 1808. 
Canceptiofij Cadiz to Vera Cruz, 17th Nov*> 1807* 
Statira, Vera Cruz to England, 
with liberty to touch at the 
Havannah - - - 6th Jan, l8o3. 

All the above feven {hips were neutral, being either Aim-m 
ricans or Danes: and Spain and England were at war 
when* the feveral voyages infured commenced and ended* 
The cargoes on board tlie faid fhips belonged partly to 
the defendants, and partly to their correfpondents refideert 
in Old and Ntv} Spam y the ohje£l: of the voyages being 
to bring dollars, indigo, and other produce of Spanijb 
South America, to England ; ard fuch produce was brought 
accordingly. At the times when the plaintifT fubferibed 
thefe policies it was represented to him by the defend- 
ants' agents, who effefted the infurances on their account, 
that his majefty's licences had been granted for the faid 
(hips upon the voyages then about to be infured, and that 
fuch licences would co\ er hoftilc as well as Britijh pro- 
perty ; and upon the faith of fuch reprefentation the po- 
licies were underwritten •, and, in fzCi, his piajefty’s li- 
cences for all the feven (hips had been procured. The 
poliVies were in the common form, and did not j^ontain 
any warranty for licences. The feveral licences were in 
this form : “ George the Third, &c. To all commanders 
of our {hips of war, &c. — ^Whereas we were gracioully 
pleafed by our royal licence, dated the 6th of June laft, 
to perihit MeflVs. Gordon and Murphy, MeiTrs* Read, Irvin 
;md company, and ^txBrit^ merchants, or their agents, 

or 
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or l^earers of dieir bUl$ of ladingj on !K(ard one itcuHat ^ 
veiT^li the name^of which they are unable to fet forth# to 
export ai^ convey from any poxp or ports of 
from any of the Qmarf Jfanisj dircAly or circuitoufly 
to fome &pamjb port in Smth Amerku^ a cargo confilling 
of manufaflured goods^ with an afibrtmet:tt of quick* 
filver, paper, and cards of Spanifi manufa&ure, wines# 
brandies, and all other innocent articles, as might be fpe* 
dfied in their bills of lading ; and in return for the faid 
goods fo to be exported to convey and import by the faid 
v^iTel, from any of the SpamJIi ports in South America^ 
dire£Uy or circuitoufly, to any of our colonies, iflands, 
or plantations in the Indus ^ ot 'm Europe^ or to any 
port of our United Kingdom, fuch quantity of the pro* 
duce of the Spamjh colonies and bullion as might be Ipe* 
clfied in their bills of lading, and being their property or tha$ 
of other Britifli JuhjeEis^ or the property of the fnbje&s of any 
fate at prtjent in amity wth «/, and not being the property 
of our enemies s and that the fai^ veflel Ihould proceed on 
her intended vopge without moleilation by any of oUX 
fbips of war or privateers, either on account of the 
lug war pr of any other hoftilities which might hereafter 
take place : and whereas it bath been reprefented to os, 
that the Danijh Neutrahiy^ ffahor Elirfeth niajler, 
took the benefit of our faid licence on a voyage from 
Barcelona to Vera Cr$(Z and the Havanfiah^ and to return 
to a port of our United^Kingdom, and that the faid voyag# 
and alhfenture was uxidertaken after a* communicarimi 
with the lords commifTioziers of our treafory,^ and fyt* 
tbiC {lorpofe of procuring a quantity of doQaiis, ndikiij 
yere and AiU are neceiar y t%our public fervice ; andh te 
tbecputfe of fuch communication k utidftNy 

ftood that ^ caigo to be fent^ or brought b^ck^on 
0 fuch 
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lu^rf^veflel migitt he in part or tn the -whole SfkiAjk ptoi* 
jMSity: and wherto by the ferms of thfe feid licenced ^ ^ 
k has been required that flie faid cargo ftafl* be 
Brittfk or neutral property : tifcing* into oiir 

lider^tion the premifes, and the urgency of the 'peh* 

Jic fcrlrice in this behalf, arc gracioufly pleaded to 
grant our myal licence ahd prcltearon for the faid cargo 
and bullion, going or returning on boird the faid vefiel^ 
notwithftanding any thing contained in our order of 
the yth of Jan> laft to the contrary, and notwk^afidifrg 
the faid cargo and bullion may appear to be and he Spaxnfli 
property. Provided, neverthelefs, that the faid veflel^in 
her return voyage from the Spanijk colonies (hall proceed 
direftly or circukoafly to any of our colonial iilandSy 
plantations, or fettlemeiits in the Wejl Indies^ or in 
rdpe, or to Gibraltar, or to any part of the United King* 
dom, notwithfi^nding the may appear by her clearances 
to be deftmed to fome other country % and upon condition 
that fecurity (hall be given by the fold JMefl'rs. Gordon and 
MuPfhy, to the fatisfa£tiotr of tlie lords commii&oners of 
our treafury, that in as far as may depend upon their, 
bcnl fide endeavours, the quantity of dollars agreed 
upon fiiall -within twelve months from the date hereof be 
brought from the Span^ colonies. Pr^ided alfo, that the 
licence hereby granted ihall remain in force i 8 montiis 
from the datehareof. And we do hereby in all other re^ 

%M!£{s confirm our licence herembefore recked: and^-we 
further dire^ and ftn£Uy enjoin the commanders 4k oar 
(hips of wnr and privateers not to molefi or interrupt At 
faUlhip intheprofecution of her (aid voyage^” Dotted St* 
Jbmt^h aad of « 7 «[Sr. 1^07,^ countarfigned Spenc^^*^ 

^he fh\p Me$tn0li$y was taken by a Britj/h privateer, and^ 
hr her poffeiBon was loft by the perils of Teas' 
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I0« th6 plaintiff had reiifted the payment of the lofct 

- Certain legal objeftions^ which the Court had decided id 

Shieeker 

his favour ; though he had paid the defendants* Ioffes 
jind Other fliips in (imilar voyages. The defendants paid 

no money into court. And the queftion was, whether the 
plaintiff were entitled to recover the 328/. 6/. iid. being 
the full amount of his demand, including the premiums 
upon the feven policies ; or fuch part of the premiums 
only as was fufficient to cover the intereft of the difendants 
in the feveial cargoes thereby infured, befules the fum of 
93/. 4T. 2^., for which it was not difputed that the plain- 
tiff was entitled to a verduSt. If the Court were of opU 
nion that the plaintiff was entitled to recover only fuch 
part of the premiums as would be fufficient to cover the 
intereft of the defendants in the cargoes infured by the 
feven policies, beyond the fum of 93/. 4^. 2«/., then the 
the amount of fuch intereft was to be afeertained by an 
arbitrator, and the verdift was to be reduced accord* 
ingly. 

There was another caufe of Vaughan v. Gordm awd 
Murphy^ the circumftances of which were in fubftancQ 
the fame. 

Carr, for the plaintiff, contended that he was entitled 
to recover the whole. It was objeSed at the trial that 
the policies were altogether void on the face of them ; 
fhttie of tiiem profefling to coyer voyages to and fronji 
the enemy's country, and others of tliem to cover im* 
portations of Weji India produce into this country in 
neutral ftilps. As to the trading with the enemy, the 
pbje6^ion is removed by the king’s licence, as fettled ^ 
PpttJi V. BeU (a)s and Vandych v. Whitmre ( 4 ). But !t may 

(#) 8 Tw w 548, {h) 1 475* 

bo 
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be ifiimittedi that fo far as the king’s licence exceeds what 
is warranted by the navigation laws, it is not valid. With 
refpeft, however, to neutral 2xABritiJh property, it appears 
from the ftat. 43 Geo, 3, r. 153. /. 15 & 16. and 45 
c. 24 -f- Im that the legiflature meant to relax the former 
llritlnefs of the navigation code, and to authorize the 
king to grant licences of this defcription for the importa- 
tion of fuch property from neutral or hoftile countries. 
But the contratV is equally good, though it do not notice 
fuch licence, if in fa£l it be granted. For in Timfon V. 
Merac (tf), a contract of guarantie by Britijb fubje£ts 
here, that a houfe in France would ftiip goods from 
thence in a neutral flilp to be imported into this country, 
was held to be legal, and covered by fuch a licence which 
was afterwards granted to BritrJfj merchants to import 
fuch goods on tljeir own account ; and the fame objec- 
tion might have been raifed in almoft every cafe of fuch 
licences which has been brought into controverfity 5 but it 
does not appear to have been taken cither at the bar or by 
the bench. It exifted equally in Vandyck v. Whitmore {b)f 
Vanharthals v. Halhed (c), and Kenftngto?i v. Inglis (if), 
as in this cafe. Befules, the defendants’ counfel will not 
now difputc th'it the policies were valid upon the face of 
tb^m at tlie time they were fubferibeii \FuUer contra, 
being called upon by Lord Elknborough C. J. to (late 
whether he meant to admit their validity in form, faid 

^tfie was not inftrufled to difpute.it ; that the licences 

* 

\m) 9 35. W l Eaft, 475' W Ib, 4S7. 

(ij) S Baflf 273. In this laft cafe, the objeftton upon the breach of the 
tcttoniel end navigation laws was taken on die part of the plaintiff in 
error In the courfe of the argument in this court; but the Com t held 
Mr he wai precluded from infilling upon it, i^afmuch as that objefhon 
4rol^, if at all, out of the evidence, and he was confined to tlie ohjeAiona 
taken to the evidence at the trial, and dated on tie face of the bill of 
cxlMpdont. Vide ib. ato, 1. 
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urem in^ && grahl^ before the policies wese (effefibcf«» 
But he rneat^t to thet the licences were i»ilf geoi 
to the extent of the king’s powet to grant them under the 
, recent ftatutes, and only covered the goods ^ dieiufijcft 
to be iiti^ported» but not the gbods of an enemjr^ On 
which his Lordifaip faid» that upon this admiffion they 
would take the policies to be prima facie Valid.] It will 
^n be 6bje£l;ed that the policies (a), shbugh not vq||l on 
the face of them» were voidable and avoided by means of 
the affured’s (hipping on board hoflile property as well 
SIS their own» whicM hoilile property ccmld not be im-^ 
ported in neutral veiTels from South America^ nor covered 
by an infurance. But as the contra^ was avoided by 
their own lubfequent illegal aft, they ought nof to be 
permitted to avail themfelves of it to withhold the premi- 
ums- He laid that he fhould not contend that the late afts 
extended fo fax as to enable the king to licenfe the im- 
portation of enemies’ property ; the Court having in a 
’ former cafe (3), arifing out ^ the fame tranfaftion, inti- 
mated their opinion againft jK^hough that point was not 
decided ; the Court having determined that cafe 
againft the alTured upon the ground of their nemcom- 
pliance with the terms of the licence, by which ahnifi the 
adventure coulcHtbe legalized^ \Bayley J« The afiufed 
agree to allow the whole premiufhs on the infurance 
from Old to jWrw Spain z they only refill their hs^bility 

(if) *riii8 objcdion. It wa& fiud Applied only to three of 
Ncta^Uty^ Staiira^ and Utrald^ wher^ the policjei were upon %he homt- 
wsrd-heund voyage. 

KA) Uhls was the cSfe of CS^rJon v- Vsugbtm^ in Cb 3. 

wlnc^i uippiately went plf^on the giound fuggeecd ia the ar|jttia|tic. 
^he iicenqe was tc cover the voyage out and home, and contained a 
condition that the heent^ fhould export a certain propomon of 
mano/adurea for ttie voyi^e otn : hut it appeared the g^fVaCell ^rt 

Uf the omiit was made hp of Spanifit goodt), and only li Vtry fitnitt'i^aii- 
City, merely nominal, of manufacturer^ Whltll daUTdiMed ht 
j^lorabie and in fraud of the licence. 
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po the premiums whkh covertd dief' importistCioii of 
^peitiies* property in neutral vefleis: and if the under- 
writers Were not bound upon the policies home, in rcfpeft 
of the Bpamjb property thereby infured, how can they 
claim the premium paid for the iiifurance of that pro- 
perty ?] The underwriters did not know' that enemies* 
property was put on board, and the aflured having donethis 
U§on their own filk and refponfibility, and thereby avoided 
the policies, the Court cannot apportion the premium. 


f9io. 

<£1^. 


Fuller contra, obfcrved that thbre were two claiTes of 
voyages infured, the one from Old Spain to Soulh America^ 
the other from South America to England. That he did 
nof'inean to deny the king’s authority to licenfe the for- 
mer ; it being part of his prerogative to difpenfe with 
die jus belli in whole or in part : but by the navigation 
laws die king could not fanftion the importation into 
this country of enemies’ property, the produce of South 
America^ in neutral (hips. So much of the premiums, 
therefore, as covered th^ifeproperty muft be deducted as 
for ihott intereft. The amount of the intereft infurted 
0n the home voyage is divifible into that part which co- 
vered the property of BriuJIt fubjefts, and diat which 
covered the enemies’ property j collftidcring that both 
parties afled innocently, though ignorantly; confiding 
in the fuppofed goodnefs of the licences to cover the 
who%4 and therefore this does not fall within that 
dafs of cafes (a) where the aflured intending to'^'infuiy 
an illegal voyage have been held not entided to recover 
back the premium when paid on the one hand, nor the 

(«J y 3 Of ?tdl 3S. Vsndyck v JVrrvtr/, 1 Zafi, 96. 

ifmrp V* iSS 4^$. Aadtet v. Fltuhtr, 3 

^ and y. JPmi, 7 456, were cued* 
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underwriter to fue Cor it on the other. He was then 
{topped* 

Lord HttENBOKOUGH C. J. It is a fettled rule, that 
where a contrafl: which is illegal temains to be executedf 
the Court will not aflifl either party in an action to 
recover for the non-execution of it. It isavery^dan* 
gerous queftion for the plaintiff to ftir in this cafe, 

?re puflied to decide upon it, whether this were not one 
entire mixed cargo of Briitjh and enemies* property in 
each (hip refpe£lively covered by the feveral policies, on 
which the premium was not divifible : but as the defend- 
ants* counfel has confented to wave the queftion, and to 
admit the plaintiff’s right to recover fo much of the pre- 
miums as covered the BriUjh rifk, it is unneceffary to fay 
more upon it. There can be no doubt in this cafe that 
part of the cargo of the fevcral fliips which was to have 
been imported into this country, being forbidden by the 
navigation laws, and which, therefore, the king^s licence 
did not extend to cover, the Underwriters upon the po- 
licies never run any rilk, at lead as to that part ; and 
therefore there is no pretence to fay that the plaintiff c^n 
lecorer the premiums for it. 


The other Judges concurring, It was fettled that the’ 
plaiutifF fhould recover the amount of the premiums ois 
the BritiJlj part of the infurance, when afeertained, on the 
three Chips infured on the homeward-bound voyage, and 
the whole of the premiums on the four outwardUbound 
voyages. 
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X)os, on the feveral Demifes of Sir Robert H. 

Maj 

BRowfLEY, Bait- and Others, agninjl BettIson 
*and Oihers- 

JN ejeftment brought to recover poflefiion of a manfion Under a power 
^ lioufe caUet^^Oft;/Z>ir/»r Hally with the apiuirtenances, 
and alfo two dwelling houfes. See, and 41 i acres of land, 
in the county of Nottinghamy the defendants, at the trial not con- 

, , . claufe 

before Le Blanc J. at NaUingha^iy obtained a verdi^, whertby riutho- 

1 -• r t • ^ fhould tj€ 

|ubjcct to the opiiuon of this Court on the following giwn to the 

r ItUee to conj« 

micwafttjor 

The late tSir Gecrge Bcomlcy was tonnut for life, with- 'c*x- 

out impeachment of wafle, of the premifes, under his *-jnpu d nom 

* ' I » puniflnncnt jor 

marriage fettlcment dated in Ma^ i'^7o; with a power commaimg 

wafte, and fo at 

of leafing by indenture (inter alia) the promifes to any fucti leafe 

Ihould contain 

perfon, for any term of years not exceeding 21 , ablolute, ius,i» oti»ei con^ 

to take effeft in poffelhon and not in rover fion, Jo as there Lnd 

^as referved in every leajc the hejl and nwjl improved wefe generally 

yearly rent that could be rcafonably gotten for the fame, 

witliQUt any fine, &c. ; and fo as theic contained in the counties 
' ^ . wheic the pre- 

rrv'^ery fuch leafe a condition of re-entry foi non-payment mifei wm; 

^ . held ttiat a ic;afic 

of the rent Tt*icrvcd ; and fo as in ^^ery nicli lealo there wabgood^ 
nxjtis net fotilained any thiufi 'iihi'’ehy an\ p^v'C" or authority u^or^benby 
Jhould r.iYLN to any Ujpe io coiumit v'ajlcy cr whereby any 
leji^e jbetiid pe e\thipted from punijlomcnl f r committing 
iOafle ; and fo as there was inferted in every fuqh leafe windows) on 

\ himlctf, and co« 

fuch other condition Sy covenant Sy and reflridims as are erne- vtnanted that 

^ Ulcdjdnor 

repair it within tlnti months aUtr notice, the tenant and der’^ft the tliaijjcs out 

ol tin rent leltive*^ to Uie ItHor j ,<i.d ihoirgti t) t itfl i co\cOf*nirri, in loi {■'dtr»t40n o4 a 
large fum ro l>e laid out by the kfTtc lu tiie rcp.nr ol the pTcmiUa in il'c fiid initame, to 
renew dunni; his (the ieffor’t.) life at the rt<|ue(l ot the Iclitt , hib extcufC &.c. on the lame 
rertns t becaufe this coven.irtl ooJy found tiK leTu’ h mh 1, ind il nic he root were noc 
reserved upon fueb renewal, the kale would bt \ »id ij^air it the lem under- man 

The fuAicieiiiy o^ tfie itiil mu ft be ^ovemtd by tin confidtiat-or on whom the onus of 
repair is tiirown. 

VoL. xir. X »■«//; 
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r$Ilj inferted in lea/es, according to the ufage df the com-i 
tie$ where the faid preinifes fo to be leafed are fituatcd 
and fo as the refpeAive leflees executed counterpart^ 
of their refpeftive Icafes. 

By indenture of the 25th of March 1801, Sir George 
Bromley demifed the preinifc^ in queftion to «/• RefiJIianv^ 
for 21 years, to commence from the joth of OEf. pre- 
ceding, at the annual rent of 230/. payable to Sir George^ 
his heirs and afiigJis and after him to thofc to whom the 
premifes fhould defeend or belong : with a provifo for 
re-entry by Sir George^ his heii s and afligns, or fuch other 
perfon, &c. if the rent were in arrear for 20 day?. There 
was alfo a claufe againft alTigning the premifes except 
the lefTee^s wife and children by will, without confent ir» 
writing of the leflbr, &c. The leafe alfo contained a cove- 
nant by the lelTee for payment of rent «tnd taxes, 8cc. and 
to keep the dwelling houfe‘i (except the manfionhoufe),and 
all other out-building*', and the g*ctes, Uc, on the lands, in 
tenantable repan during the term j tlie leflbr, &c. allow- 
ing rough wood for fuch repairs*, and that the Icffee 
fhpuld keep in repair the gfifs of the windows in the 
manfion houfe, and Ihould pay for the carriage of mate-i 
rials necelfiry for the rep.*ir of fu(h manCon, not exceed- 
ing 1 2 miles diftance. And Sir George covenanted for 
himfelf, his heirs and executor*?, &c., during the term, to 
keep in tepair the manfion hojfe ^except the glafs in the 
windows and the oarriage of materi.ds for repairs) ^ and 
that in eafe gf repairs ^wanted on the roof of the manfion 
boufe, if Sir George, hu 1 eirs and affignsy did nQt repair 
the fame within 3 calendar months after notice in writing 
of the defect, it ftiotdd be lawful for J. Rerfhawy his ex- 
ecutors and adminit^rators, to repair the fame, anddeduH 
fimd wthhold the charges i^ererf oul of the rent referved 

13 
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made payable to the faid Sir Geo, B., his heirs and ajftgns^ 
The leafe alfo, after reciting that the demifed premifes 
were greatly out of repair when the leflee firft entered, 
fo that it would coft him at leaft looo/. to put the fame 
in repair, and that it was agreed that he (hould expend 
that fum accordingly in the repairs ; and that in confidev 
ration thereof Sir George Bromley fliould every year 
thenceforward during his life at the requeft and charge 
of /. RetjfhaWf his executors, See. execute to him and 
and them a new leafe of the premifes, for 2 1 years, to 
commence on the i oth of 0^. preceding, upon the fame 
tents, condi*ions, covenants, and provifos, as in this 
leafe : and reciting that Sir George Bromley was fully fa- 
tisfied, by the efUmate and opii\ions of (kilful perfons, 
that the leflee had expended loco/, and upwards In the 
repairs : witnefled that in confidcration of the pre- 
mifes, Sir George covenanted, at all times during his life^ 
at the requeft and charge of J, Renjhawy his executors 
and admin Iftrators, to renew the leafe for 2 1 years from 
the icth of OJ7. &c. upSlli and fubje£k to the famcrcnts» 
covenants, claufes, conditions, and provifos as in the 
prefent leafe contained. 

The cafe then found that the rent rcfer\'cd was the full 
value of tlie premifes at the time of the demile, and was 
tlie heft and moll approved yearly rent that could be 
reafonably gotten for the fanie « that the leafe contained 
fuah conditions, covenants, and reftri£lions, as are gone- 
iierally inferted in Icafes, according to the ufage of the 
county of Nottingham : that a counterpart of the leafe 
executed ; and that there had been no breach of any 
of the covenants contained in it. That there is a large 
iarm-houfe with outbuildings, and two dwelling houfc$ 
OF cottages on tlie premifes, befldes the capital manflon 
X z bouf(F 
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hpufc c:Jled Owtiorjfe HaUj which was defcribed to 
very large, and that only a part of -it was occupied by the 
leflec- If the plaintiiF were entitled to recover, the veiv 
dift was to be entered for him : otherwife^ the verdict 
for tire defendants was to ftand* 

Copley, for the plaintiff, took three objeflions fo the 
leafe as not authorized by the power ; firft, that it con- 
tained a claufe by which in efFeft the leffee is exempted 
from punifhmcnt for permifllve waftc in the manfion 
houfe. 2dly, That the leffee is exempted frorO the pay- 
ment of rent to the extent of the money laid out by him 
in the repair of the roof, upon default of fuch repairs 
made by the leffor tenant for life* 3dly, That theyc 
a covenant by the tenant for life for rcn(,wal, which i^ 
prejudicial to the rcmaindei-m«’n/ and avoids the leafe^# 
As to. the firft, the power muft be taken to refer toprr- 
inyjtuc as well as commjftve wafto, by analogy to the fta- 
tute of Marltl \lge as explained by Lord Colc^k com- 
ment (4?) on th" word jaciant i^ that ftatute,, and In the 
ftatute of Gloucejler, c, 5. \Baylcy J. The reftriftion on 
the pow<^r of leafing here is only that the leafe Vhall not 
^ontain any claufe whereby any power fliall be given to 
^fhe Itffce to commit w’'afte, or exempting him from pu- 
niflinicnt for committing it.^ The power inuft be coti- 
ftrued ftrl£lly according to the legal fenfe of th^ w^Ords : 
and if any part of t^e ddnnfed pieniifes ate to be repaired 

the fwffor, fo far it operates r6 give an exemption to 
"Ac leffee from the punithmieni: of p^iiffive vrafte* [Ae 
j5/^cI.'^“Docs not argument '%ome at laft to th^ 
quantum or fufficiercy of the rent referved ? If the te- 
nant be to keep' the prcmifes in repair, the rent is 
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much tefs : if the landlord be to repair, the rent is the 
greater# It ijv-as a queftio;i for the jury at the trial, whe- 
ther, taking Into couftderatiOn the repairs to be made by 
the landlord, the rent referVed viere the fair tent.] 
2dly, At any rate the covenant enabling the leflee to 
dieduft the charges which he ftould incur, by reafon of 
the nbu-repair by the landlord, out of the rent, amouaits 
to a celTer-of the rent pro tanto, and is an unufual cove- 
nant contrary to the power. As in Doe v. Sandkam (a), 
a power to leafc, referving the ufiial covenants, was held 
not to warrant a leafe containing a provifo, that in cafe 
the premlfeS were blown down or burned, the leffor 
fboUld rebuild, otherwife the rent Ihould ceafe. [Bay* 
ley J. That was found in faft by the jury to be an unufual 
covenant.] 3dly, The covenant for renewal avoids the 
leafe : it operates indlreftly upon the intereft of the re- 
mainder-man, though It oxily binds tlxe tenant for life 
direilly* The leflee would not of courfe apply for a 
renewal unlefs It was for liis benefit 5 and the remainder- 
man lofes one of the ilSccks which in general operates 
in his favour on the tenant for life to referve the 
rent for the tenant for life may for fear of an aftion on 
the covenant be induced to renew at lefs than the beft 
rent au^tlie time when fuch renewal is applied for; and 
the difficulty upon the remaiiider-njan of proving that^a 
^better might then have been had is enhanced in a greater 
degree wUen other uncertain computations are to be 
taken into die account, than if the queftion -were coi». 
fined to the mere amount of the grofii rent zeferred, - 

. Heaitr cQptra was ftopped by Qie Cout^ 
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Lord Ellenbokouch C. J. The third is the only oE*- 
jeftion on which any argument could be raifed. As to 
the hrft, the power (Upulates againil any claufe in the 
leafe whereby any authority (hall be given to the leiTee 
to commit wafte, &c. : and the anfwer to that obje£lion 
is, tliat no fuch power or authority is given to the leflee t 
nords he thereby exempted from the punifliment for com- 
mitting wafte : for the burthen of repair in the manfion 
houfe is thrown by the leafe on the landlord } and it 
was incumbent on the plaintiff’s counfcl to liave (hewn 
that, according to the terms of the power, no fuch burthen 
could have been thrown on the landlord : but that is not 
prohibited, and therefore the argument falls to the 
ground. Next, the covenant provides that if repair 
Ihould be wanted on the roof of the manfion, which the 
landlord took upon himfclf, ahd he did not repair it, the 
tenant might make the repair, and dcdu£l the charge out 
of die rent referred to the leffor. What objeftion can 
there be to provide for fetting off the one demand againft 
the other ? Then as to the covenant for renewal ; it is 
fay that it has a tendency to induce the leffor to run the 
queftion on the quantum of rent referved very clofely ; for 
if he renewed at the end of twenty years from the firft 
granting of the leafe, the remainder-man might*have a 
leafe fixed on him for 21 years from that time, referving 
lefs than the heft rent which could then have been re- 
lerved : but die anfwer is, drat if the faft wcie fo, the 
Ipafe would be void, and the remainder-man might bring 
his eje£lment and recover the premifcs. 
jPrr Curiam, Foftea to the Defendant. 
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Barlow again/l McIntosh. 


May 


was an a(Elion on a valu^ policy of infurance on w< cre an 
coffee, on board the fliip Fort^^n% at and from hon* mcrchaft^m an 
4 m to any port between Dwiktrk and the W^Jer^ at 30 
jxuineas per cent. The intcreft was alleged to be in iV * bound 

^ * to an rncmy'i 

Am/?//«^,and the lofs was averred to be by feizure and de- poa m iLJand^ 

vention. At the trial before Ld. at theairenture 

talU the defendant’s fubferiptiou to the policy, tliefliipment h-cn« to^rade 

of the goods mfured,and the intereft and lofs,as alleged," 

were proved : but the plaintiff was noiifuited, on an ob- 

. ^ evidence at the 

jedlion taken to tlie licence under which the voyage w'as trial and to 

profecuted : and a rule iiifi having been obtained for fet* feffion^in 

ting afide the nonfuk, it was afterwards agreed, upon the vo^gc^com- 

fuggeftlon of the Court, to Hate the fails in the form of 

a cafe, which now came on to be argued. 

® months before. 

The Fotiwyn^ on board of which the codec was loaded, liccnfing/* 

, neutral 

was a neutral veffel failing under a Ktuphaufen flag j and under certain 
having departed from London on ^he ift Nov, 1807, pafluni^teafd 
feized by the VuiJ: go\ eminent in the river Ma^f on ^orf^^H^Und, 
the 6th of the fame montli, v hile proceetliag to Rotter^ 

4 am^ her port of deftinatiou. The captain of the ForU ccr- 

, . , goods ( in* 

produced at tiie trial an original licence which he eluding the 

received from Mr. Schmalmg^ a merchant m London^ the whichTicl^ce*^ 

Ihipper of the goods in qucilioa, previous to her failing 

cn the voyage iiifured \ and M'-hich licence was on boar4 a 

* 4 ic fhip during the whole voyage, and at the time of the 

^ ® # a » ncRed, that they 

ihoulcl raufe llie 

flccncc to iie delivered up to them or their agents when the flilp /hould enter any port of 
nils kingdom I without alfo giving prubablr evid^^ncc to account tor Ins pufTcinoa 
4»f the licence, and to ftitw that his i ler of ir was liwful; as bj [hewing Irani whom 
Mnd when lie teceivcd it, and thereby tonnrfiing Ir s o/ n particular .idvcnture With 
r> :h general 
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felzure of tive cargp in the river Maas. Tlw Uceuc^ 
ia tlte form following* 

G. Rh ^ * 

G^prgei the Third, 5 c c* TL'o all commanders of 
our Slips of war, &c. Our will and pleafure is that 
you pcimit fia neutral vcfl'els to navigate freely and 
« without molcltution, under Hamhr 6 ^ JUnmen^ Olden<^ 
•< burgh i Rojloihery Duji'JIj^ TrtiJJiany American^ Pappm^ 
huighj or Khphiujtn flag*?, from or to any port of Hol^ 
laml^ w'lth ilbeity to touch at Tontunghm or fome otlier 
neutral port, to pt from any poit of our United King- 
Join into which neutral vcHels may be allowed to eutet 
•^from HJlavii : and to impou, &c. [here followed 
“ a loitg hi} of articles importable] j and alfo to export 
‘<[herc foIK)wed auotlier lilt of article b exportable, in- 
o eluding collec,] and all other artidcb not prohibited by 
iiw to be expoued, ai» nuy be fpecified in their biilj» of 
“ lading- 1 ius oui licence to remain in force for fix 
“ mopths fiom the date hereof,, and nolongeri aud to be 
revocable at -Aiiy time duung the faid period at our 
*fwplt*,ifure : but in cafe of its not being fo revoked, llie 
fald ^edel, luafter, and crew, to have liberty to depart 
unmgleiled to any port not blockaded. Provided alfo 
« tliat Richard Smith ami other Britilh merchants, tO 
whoni W'e may grant this licence, do caufe the fametl^ 
be delivered .up to them or their agents whenever the' 
fiiip or veflei fliail enter any ol our ports, and in de- 
« fault thereof the faid^ihip or vcflel to iofe the protec- 
« tion thereby granted. Given at our court at Si*- Jatnes*j, 
•f Slitd day of July 1807, in the 47th year of out reign. 

Ids majefty’s command, Ha’wi^ury/^ 

Rkburd Smith et sd. licence* 

>N# 
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No cyther evidence was given to conned Sehrtialmg 
Tftith Richard Smith in die licence mentioned* or-tO ftiew 
that he WAS one of the merclunts for whom the licence 
was intended^ or to e;rplAin by what means he became 
pofleflSsd of it. If die plaintiff were entitled to recover, 
the nonfuit was to be iet afidc, and judgment entered for 
the plaintiff, (but without cofts :) or otherwife, the non^ 
fuit was to itand. 

PiJkr^ for the plaintiff, contended that the pofleffion 
©f the licence by a Butijb merchant, as Mr. Sthmaling 
was, waspriml facie evidence iliat he was legally entitled 
to hold and ufe it ; the licence being in terms granted 

to Rubiird Stnitb and other Brltiffi merchants fubje 6 t, 
as fuch prima facie evidence muft neceflarily be, to be 
rebutted by flicwing that Mr. Schmahng unlawfully ob- 
tained the poffeflion or made an unlawful ufe of it. The 
general form of die licences, wduwh neither fpecify the 
name of the ihip or of the ihipper of the goods, was in- 
troduced for the very purpofe of concealing both from 
the knowledge of the enemy 5 and the pra<3tice has been 
to take diem out in the names of certain known fiiip- 
brokesrs, who have notorioufly nb intered in either ; but 
die Brtitjn merchants leally interefted in the adventures 
aijre defiguated under the general term of « other Btiriflt 
merchauuB Provided, therefore, they are retained in die 
hands of any Bi itijh merchants, the policy of government 
iS anfwered, and it muft be a matter of indifference by 
whom individually they are ufed, if ufed properly. It 
might be di£&cult in many mftances to ^prove the oon- 
nei^ion the general broker, whofe name is ufed 

pro forma, and the particular merchant ^or whom the li* 
qpilce is taken ou't \ the communication between them 
W ^ niay 
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may have he«n perfoml!, md the brelter may hate cKed t# 
Ae mean time. The incontenience, if any, fai thefe cafes^ 
arifes from the very nature df the thing and ita profelTecf 
eh]e(k of concealing the Individuality of the tranfaflion^ 
«nd that muft neceflarily let in tl^ generality of the evi- 
dence founded upon the mere fa^l of the pofTcflton of the 
licence* He referred to D^is v. Parry [a)y and Ttmfon v. 
merac(b)t as Cafes which turned on the generality of 
dfiefe trading licences, which had received a liberal con- 
ftrudion in furtherance of the trading interefts of the 
country meant to be facilitated by them. 

But tie Cmri obfei>ired that in the latter of thefe cafeS 
Ae licence was granted in the name of Merar and Co, 
who were fued upon their guarantie of the contraft for 
Ae importation of Ae goods under the licence ; and in 
Ae other cafe the importers of the goods under Ae li- 
cence were proved to have a^^:ed in connexion wiA the 
perfons to whom Ae licence was granted : and therefore 
thofe tranfa£tions were quite in the regular courfe. Lt 
Bkmc J. further obferved, that the licence in this cafe 
did not appear by any evidence to have been in Ae 
per’s hands till above three months after Ac date of it^ 
when it was given by him to the captain. 


And Lord Ellenborouch C. J. faid that previous to 
the time when Ae licence was proved to have been in 
Ae pofleflion of Schmalhig, and to have been by him do 
livered to the captain, it might have ferved for Aree 
voyages to Holland* It might have dropped Out Of Ae 
pocket of the perfon entitled to it, and been found by the 
psefent poflefTor of iu The poffibility of fuch fadls ex- 


ifting 
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i|lin|^ with j(he evidence gwen ^ dke^trkl^ 

csiUed upom the ihipper of the goods^ who endeai^Uirs to 
evsul himfflf of it, to. coane£l himfelf by other eyideAce 
then the mere ppffeffion with the particular licence: others 
wUe, in the abfence of^all proof of fuch conneaiioii, there 
was a natural fufpicion, a preponderance of probabiiitf, 
that the licence had bcpn ufed before to coyer an antece* 
4ent voyage, and againfl: the lawful ufe of it upon thf 
voyage in queftion. The ftate tif the commercial world 
may make it expedieint to grant licences in this very go^ 
neral form ; but this generality fubjefts the prance to 
abufe* If the party who produces and fe^ks to avail 
himfelf of it be required to Ihew when and how he ob» 
Cained the poflefTion of it, that will be a falutary check 
upon the abufe of it. I did not require the aiTured Ot 
the trial to (hew that he was the perfon who obtained 
the licence from the privy council office: I am aware of 
the difficulties which may cxift in difclofmg the names 
of the real parties to the adventure and the adventure 
kfelf ; but he might liave {hewn that he obtained poire£» 
Gon of it lawfully from the perfon by whom it was taken 
out. But if it be fufficient for a party at any time to 
ftand upon his mere poffeffion of fuch a general licence, 
there can be no check whatever upon any indefinite 
abu& of them. [^Puller liaving afterwards mentioned 
from recolleflion a cafe of Horfeman v. Brtjionvy which 
was tried before his Loidlhlp ; in which tlie pofleffion of 
a Gmilar licence by die party claiming the benefit of it 
was deemed fufficient : and having fuggefted that it was 
a queftion in all cafes for the jury to decide^ whether the 
party obtained the pofieffion of the licence lawfully ;] his 
Lordfliip added, that he had no recolle&ion of the cafe 
alUided to, nor did he recognize any fuch dccifion. It 
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fillet It&ve patiied b^n a<iihlffion$, «^hen his att^tioA 
would liht he caQed to it. That if the ^ueftion of psft 
ieilioii Vere prefenieA under diffefrtflit drcUftiftancA 
which Served to explain and flie^ it to he lawful, 
cafe did not apply to t!ie prclbnt : the circumflarib^ 

were alikei the attention of tlic Court being now firlt 
called to thef quelhon, it muft be fconfidered as fub ju- 
4ice. A$ tP hs being a queftioa for the jury, whether 
the mere faft of poiTejQion Ibewed a lawful poffeffion of 
the licence ; it makes part of the title of the party claim- 
ing to be litenfed to fliew Iiow he obtained poflbffion of 
a licence which in the teims of it h general : It tnakes 
part of the plaintiff's cafe againft the tinderw^-iter to con- 
neft hiitifelf with the property infurec!, and to fliew that 
it was lawfully infured : If he obtained pofleffioh of it 
|)Toperly, he can have no difficulty iit (hewing from 
whom and when he obtained it. The plaintiff will not 
be concluded by this nonfuit from bringing forward his 
claim again Upon better evidence, if he have a fair Cafe. 
Probable evidence ot a lawful pofleffion will eiclude any 
unfavourable prefuinption from the circumftance of 
Handing upon the mere pofleffion of fuch an inllrumetA 
wholly unaccounted for. 


JU: Blanc J. This general licence is merdy Intendcdi 
to proteft the flap from the feizure of Brtttfli cruizers, 
and to fuffer her to pafs : but when any individual feekt 
to cover liis own interefts under it, he muft conneft liim- 
felf with it by fomc probable evidence* 


Bayley J. a general licence muft be applledby evU 
dence to the particular cafe in judgmettt- 

P&r Curutm, J udgment of nonfuij; 

ti^arlelf 
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^arlOt to have argued for tjie ddfpdaril, wi cIh 
fhorfcly that it could never have been the intf»tion 
j&f the Crown^ in gra^ti^ng thefe gcjncraj licences, to ei>al|l^ 
|he pecfons on whofe application tliey were^ lS\|ied to 
$pnt them out to whom tijcy plcaftidf 
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jACATfD and OoRDOu agafn/l French, Borrovjteis^, aad, 
* and CXisTNiNG, 


^ PHE plaintiffs declared in aflump^t; for the amount of a being paTtner 
bill of exclxauge, dated Dublin^ April 1806, me^cfntHe^ 

drawn by Farrell and Co. upon, and accepted by, the 1 ** 

defendants in London^ for looo/. flerling, payable 4 j days 
;tfter date, to die order of FarrdL and Co., and indorfod 
by them to Blntr and Jacaud of Dublin^ and hj Blair and ^ a^dc* ; atwp 
Jacatid indorfed'to the plaintiffs. At the tiial before for'th/ho*u?c*^^ 
Ld. Ellenbcrough C. J. in London^ a verdift was found for fecumics 
the plaintiffs for 1 198/. 10/., fubje< 5 l to Uie opinion of the 
<|]^ourt on the following cafe. 

The plaintiff Jarattd was a paitner in buGnefs with 
Blair in Dublif$f in Apnl 1 806, and for fome time be- 
fore, and until after the time of providing for the pay- 
ment of the bill in queftion by Farrell and Co. The 
huGnefs was carried on in the firm of Blmr and Jatemd^ acceptoii. whea 

» ^ ^ • due mould be 

and was a diftinfl: firm from that of the plaintiffs carried ^turned to 
j(^n under the names of Jacaiid and Gordon in London, Held that the 
The firm of Jacaud and Gordon (hipped goods, effeffed [fa^jd and*th^c'”* 
jnfurances, and accepted bills for, and tranfafted other the fat!r- ^ 

ladtion of the 

bill, j 3, yras bound by thii a£t of his piriner S,, whether in fafl known to him or not at the 
•tHne, not te refpe^ of hrt partnenhip intereft in ‘he houlc of and £ , hut alfo indivi- 
dually in other refptOa: and Ihcicfore that he could not in conjunction w»th C , his partner 
in the other hoiifc, mnntaln an a^ion as indorfees .'nd hoJdcts ot (he bill ag^infl the ac,* 
Kptors, »ftcf fuch facisUdicn received thiough the medium of and by agi cement VPitht 
*W, in difebarge of the fame. 


the drawer of 
the bill, upon an 
agicf ment hy 
B , that the hil! 
Ihould be taken 
up and liqui- 
dated by Jf.'s 
h ufi., and tf 
not paid I y the 


affairs 
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aflairs trfi die firm of Shir and Jacmi^ and lli0 firm of 
Mimt and Jtieauiitwi time to time made remittance^ 
the firm of Jaitaud and Gordon bf London^ to cover or an- 
{wet their advances and acceptances. On the 7th cf 
April 1 806 Blair took or bought from FarrAl of Dullm 
the^faid bill^of exchange, and on the fame day the houfe 
of Blair ahd Jacaud indorfed the blU, and remitted it to 
the plaintiffs on account of Blair and Jacaud £ at which 
time the plaintiffs were under acceptances for Blair and 
Jacaud to the amount of about 3000/. On the 15th, 
j6th, and 23d days of May i Sod, before the faid bill 
fell due, Farrell lodged njuiih and paid to the houfe of Blair 
and Jacaud Pm noies of one R, O^Cofiner for 695/. Irijk 
currency, and alfo the acce]>tances and notes of Farrell 
and Co- for 880/. Irifh^ for the eoeprefs and fpecific purpofe 
tf riquiiating and providing in the jhfl place thereout^ for 
the due pa^ ment rf the faid bill of e>.change^ and to take up 
ofid faiisfy ikefame^ and for in part liquidating another bill 
drawn by Farrell and Co. on the defendants* houfe for 
1000/., alfo purchafed by die houfe of Blmr and Jacaud 
from Jan ell and Co. It ivas agreed and underjlood be^> 
tveeen Blair on tl c part cf the houfe of Blair and Jacaud,, 
and Farrell and Co,, that in cafe the faid bill fbould not be 
paid when due, it Jliould be returned aiid delivered up foFsr-' 
rell and Co, Immediately on the faid notes and billa 
being fo paid by Farrell and Co. to the firm of Blair and 
Jataud, (viz.) on^the 15th, i6th, and 23d of Jlf^y 1806, 
ftiteh notes and bills Were entered in the ufual way in the 
books of account of the IiOufe of Blair and Jatattd, aftdl 
were immediately rredited ihereiii^to the account of Far^ 
rrf/andCo.; which books were a* that time xmAerJacaud^% 
Care in the houfe where he refided, and he was in the*' 
cdhflant habit •of tuc fiimc. Tbi houfe 

' Blair 
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Blair /^cauJ applied to tl^eir own ufc the ziote$^ a »4 
acceptances fo received from. Famll and Co., and did not 
remit the fame or any part thereof to the houfe of Jacaud 
and Gordon, nor did they talce up the hill of exchange 
now fued upon, or provide for the fame, or give any no» 
tice to the houie of Jacaud and Gordon of the depofit or 
payment Co made by Farrell and Co. On the 15th of 
May 1806, the day on which Farrell and Co. made the 
iirft payment as aforefaid to the £rm of Blair and Jo- 
caud, the firm of Blair and Jacaud fent a letter to the 
firm of Jacaud and Gordon in London, dated — Dublin^ 
I5tli May 1806 — in which they fay, In confequcnce^ 
of a communication had this day with the drawers of the 
bills on Meflrs. Bugle, Ft ench, and Co., we intend remit* 
ting Meflrs. Andi c and Son to-morrow, againft the looot^ 
falling due on Monday, and we will then let the bill re* 
main in their hands, to the end that they may conform 
to whatever is determined on for the liquidation of thofe 
gentlemen^s affairs. We thought it proper to make this 
communication to you : it will be done to-morrow : and 
in a day or two, you (hall be apprized of wlut is in- 
tended regarding the other 1000/., that is, whether it 
will be done in the fame way or by fome other houfe ap* 
pointed for the purpofe, &c. This arrangement of pay* 
ing Bogk, French, axul Co^s bill we fuppofe wfll be very 
acceptable to Mr. Andres as, befides being remitted 
againft the bill, it will be remainix^ in his hands \ and 
tbou^ 9 L dead letter, will be a certain feenrity.** The 
houfe of Blair and Jacaud, on the 27th of May 1806, 
wrote from Dublin to the houfe of Jacaud and Cordon in 
J^ndon another letter, in which they As yet 

we have not received any abftra^ from Meffirs. Andre 
^ Sqhi wb(v ^ haow^ jpaid bilk 

due 


jAOAVe 

FKfeMtfll 

andOUicm 
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due laft month, are now more than covered for the jpiiy- 
ments of this month. Since our laft we remitted them 
650A and it being now afeertained that Meffrs, French 
and Co. will pay in full and at no diftant period, we ha\c 
lequefted Meflrs. Andre to draw on iib for rooo/. holding 
Meffrs. Farrell and Go/s acceptance, to the end tliat we 
would not have that fam locked up at tins moment, 
which we do not forefee they can have any objedion toj 
and if the other loooA is not returned, we have to beg 
of you to fee Mr. CantiingKimielf^ who will arrange witli 
another houfe in Londotty on account of the drawers of 
iaid bill, to have it rcturpOtd. 1‘lhs we uuderftand 
arranged between Mr. Canning and the drawers 5 and a 
Mr. Metcalfe of the London houfe, whom we have not 
feen, but '^ho left tins for London yefterday, has had 
converfations with tlie diawcrs on the fame 
Thefe letters were in the hand WTiting of Blatr. When 
the letter of the 15th of May 1806 was written by tlie 
firm of Blair and Jacatuly that fiim had received from 
Farrell and Co. part of the acceptance and notes before 
mentioned to have been handed to the firm of Blatr and 


Jacaud ; and when the letter of the 27th of May 1806 
was font by the firm of Blair and Jacaud the whole of 
the acceptances and notes fo lodged by Farrell and Co. 
were received by the firm of Blair and Jacaud to be ap^ 
plied in payment of tlic bill now fued upon, and in part 
payment of the lather bill of exchange in the hands of 
Andre and Son. The rcafon why Blair and the firm of 
Biair and Jacaud concealed the faifl of the lodgement 
and receipt of the ftid bills and notes by Farrell and Go. 
proceeded from the firm of Blair and Jacaud being then 
under pecuniary difficulties, but which difficulties Blair 
aud the firm of Blatr and Jacaudy being confident they 

fliould 
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Ihould furmottiit, that firm was induced to conceal the i8ld# 
Sia£l> and thereby enable itfclf to apply the notes and 
acceptances to the objeft of extricating itfelf from fud\ 
its ^fcen dilficulties. The defendant Cannings in anfwer 
to a Inter Written to him by the plaintiff Conkn on the 
8th of June 1808, requefting payment to the amount of 
the bill in queftioii, wrote to the plaintiff Garden as fol- 
lows : London y 8 th June 1808. Mr. Canning prefents 
** his compliments to Mr. Govdotty and in reply to hit 
fiote of this date fliall be happy to fee him on tlie fub- 
jeftef it in the profence of Mi. French^ cither on /V/- 
** day or Saturday next, if it Is agreeable to call in Broad* 

; 1/Ut Mr Canning docs not tliink that the (late 
of the affairs of the bte firm of BogUj Frenchy and Co. 
will admit of a payment of the bill alluded to being 
made within the period mentioned in Mr. Gcrdm^t 
note.*' If, under thefecircumftances, the Court were 
of opinion that the plaintiffs were entitled to recover* 
the verU^l was to (land; if not, a nonfuit was to bt 
entered. 

Riihardfotiy for the plaintiffs, argued that the bill of 
exchange in queftlon, (which having been drawn by 
Farrell and Co. to their own order, and by tliem indorfed 
to tlie houfe of Islair and Jacaud of Dublin, was By the 
latter indorfed to tlie plaintiffs Jacaud and Gordon of 
London, the fame Ja aud being a partner in both houfea,} 
was not fatisfied again ft the plaintiffs, the bona fide 
holders now and at the time of the tranfa£lion, by the 
agreement made and executed between Famll and Co* 
the drawers and the houfe cfP Blair and Jacaud in 
lin, in fatisfadlioa of that bill ; and this, notwithftinding 
Vot. XII. Y that 
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that Jacaudf the partner of and co-plaintifF with Gofdon^ 
Was alfothe partner ol Blair ^ hy whom the agreement with 
FarreU and Co« was in fwEt made ; it in no way appear- 
ing that Jacaud^ whatever opportunity of information he 
might hav^ had, did in hdt know of that arrangement 
and no communication of fuch an arrangement having 
ever been made to the plaintiffs’ houfe of Jacaud and 
Gordon, or their confent to it obtained. And though it 
muff: be admitted that the z€Ls of or notice to one part- 
ner will, with regard to third perfons, bind another, 
though unknown to tliat otlier; yet that is only fo far as 
the partnerfliip concerns are affefted, and does not ex- 
tend to bind the ignorant partner in other concerns 
dehors that partnerfliip, and much lefs ought it to be 
carried to the extent of binding other innocent perfons 
who may happen to be engaged with tire partner fo im- 
pliedly bound in difeonnefted concerns. [Ld. Ellenh^ 
rough C. J. It would not be fo for criminal purpofes ; 
but for all civil purpofes muft not Blairs knowledge 
and z.i\s be taken to be JacaueVs knowledge and afts ?] 
Xhe one firm has an interefl as well as a name elfimtially 
dlftin£l: from tlie other, though the fame individual is 
one of the partners in both. And though that circum- 
ftance might prevent the one firm from maintaining an 
adtion at law, or fetting oiF a debt, againft tlie other, yet 
that proceeds upon mere technical rules peculiar to the 
laws of this conn tty. But with refpedt to payments and 
dealings with third perfonsj there is no fuch technical 
rule, nor any cafe, which precludes tlic Court from con- 
fidering the two firms fo compofed, fuch as they really 
are, entirely diflindb m intcreft and in name. 


Lord 
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Lord ELLENBOKQtTGH C. J. It is impoilible to &ver 
the iiidividusdity of the perfon. Jacaud^ being a partner 
widi Biairt muft be xronfideted as hairing together with 
Blatr received money from the drawers to take up this 
very bill. How tlien can he, bccaufe he is alfo a partner 
with Gordon in another houfe, be permitted to oontravene 
his own a^, and fue upon this bill which has been al- 
ready fatisfied as to him. If A. and J?., partners, receive 
money to apply to a particular purpofe, A. and C. in 
Sl^mther partnerlhip could never be permitted to contra- 
vene the leceipt of it for that purpofe and apply it to 
another. His Lordlhip alked wdiether this point had not 
lately come before the Court m a former cafe ^ (a) 

Grosz J. agreed that the aftion could not be main- 
tained. 

Le Blanc J. referred to Bof/on v. Pu/*er, i Bcf, Isf 
Pull. 539. 

Baylfy j. Jucuud is not to be confidered as 
a bon^ fide holder of this bill, becaufe he has in effeQ, 
by the a<£l of his partner Blair, received money for the 
purpofe of -taking it up, which ought to have been fo 
applied. 

Poftca tp the Defendants, 

Ti/^dal was to have argued for tlie defendants. 

(tf) Qvi. frtJ ?i<ki Swav a»4 Otben v. 5rr*/V and Ctbcru 7 iia* 
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WeiMflaf, 

Maj> 


The King againjl Sir A, Macdonald, and 
Othersi Devifees in Truil under the Will of the 
late Duke of Bridgwater. 


AflTeirmcnt. 


90 O O 


. Wli^rf ndioinincr? 
LKnottMJl, 


Poor'l Rate. 



was an appeal againfl a poor’s rate made for tlie 
townfhip of Manchejlcr^ which was confirmed by ther 
SefTions on appeal, fubjeA to the opinion of this Court 
on the following cafe. 

The property in refnefl of which the appeal was made 
was defenbed in the aflelTmcnt as follows. 

Prtintfes. 

Rochdale Canal 
Lock, Tuiinel, 

Dues or Rates, 

Warehoufe and 
Wharf, Bottom 
of Caftle Field, 

iStaffordlhire 
Warehoufe, 

Warehoufe on 1 
Manchefter Side f 3 7J 
of Knott Mill, 3 

Coal Wharf from“J 
Stafibrdfhirc ( 

Warehoufe to I 
Knott Mill. J 


An of par^ 
liament having 
ttmpowcrecl the 
Duke ot li-ret- 
vutter to Licit a 
tocU upon the 
Roebdait. canal, 
and CO rect.vc 
at fuLh lock 
ce^ra n ratt:> or 
solik upongoodik 
In vtfT^ls navi- 
gAced from that * 
eanal into Kiii 
awn, a com- 
penfjcion 
the profits ant- 
ing to him irom 
certain whAtts 
at Marutafier^ 

which we-e u. Sir Archibald 
crificed forthe J.J{acdonaia 
public benefit * J 1 
in that naviga' ('^nd O’^hcr^), 
tion; heldihii 'Xruftces of 

eoporsofiiic of Bridge- 

•* Ro^btinU canal 
it<k, innrtl, 

• aueSi^r 
(which dues or 
^atts art only 
other names iiv 
the ^tck raita 
therewith) (h 
good, though 
the truAees 
were foond not 
to be whabita*ts 
of the to'Vnlhip 
{or the 

fate wa« mule. 

Though tlkj SciTidni find thit certain perfons in the trwnfiiip were poOefiTcd of vlfible 
ftockb m trade thtre, and were perfonaUy Lahle to l>e rated in refptft tJioreof, if by law 
fuLti property were liable to be rated j ytt if they alfo ft itc that they were mt fatlsficd,, 
from me evidence offered before them, that theie was any furplui profit on futh ifioc^ks, by 
wiiioii they could amend a rate which omitted them, that concludCw the i;utftion« 
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The appellants were not, at the time of making the aC* 
feflment, inhabitants of Manchejlerf but were then and 
ftill are entitled to and in the receipt of the tonnage, in ' 
rcfpe£k of veflels palling through the lock built upon the 
Itochdak canal, under an a£t of the 34th Gea, 3. the ad 
fe£tion of which ; reciting that Whereas Francis Duke 
of Bridgewater hath expended a confiderable fum in 
** making wharfs, for the convenience of the pubUc, ad« 
joining or near to his canal at Manch^er^ and when 
the propofed junftion is made with his canal the pro- 
fits arifing from thofe wharfs will be confidcrably di- 
minifhed; neverthelefs he confenta to fuch jun£lion on 
** being authorifed to build a lock upon the RoebdaU csmal 
near the junflion, and to collefik certain rates herein^* 
after mentioned, as a compenfation for fuch diminution 
in the profits of his wharfage 5” authorizes the Duke 
his heirs and afligns, ** at his and their oWn expence, to 
build a proper lock upoit the faid Rochdak canal, at or 
« near CaJJle Field, &:c. and all neceffary works thereto 
belonging i and to take at the faid lock for his and 
their own benefit (as a compemation for the diminution 
in the profits of his wharfage as aforefaid), the follour- 
ing rates, viz.” (and then it gives certain rates per ton 
for goods carried and navigated from the Rochdale canal 
into the canal belonging to the Duke, and^vice verfa)t 
« which rates fliall be payable and paid at or near tho 
faid lock to the faid duke, his heirs and afligns, and 
fliall be collefted by fuch perfon as the faid duke, 
« &c. ihall by writing, &c. appoint to receive the fame.” 
The lock was buih in purfuance of the ail. The ton* 
nage amounts to as much as it is charged at in the aflelf* 
ment. The appellants, at the time of making the affefl. 
ment, were and ftill are in the occupation of the lock 
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and of the' feveral watehoufes and wharfs mentionedt 
therein ; and the fame are of the value aficflcd. The 
’ cafe then ftt forth the names of feveral individuals oii 
whom notices of appeal were fetved, who wertr at the 
time of making the aflelTment, and flill arc, inhabitants 
of Manchejier^^ and were then, and ftili are, refpe/Hvely 
poflefled of vifible ftocks in trade in that lownlhip ; and 
were then perfonalty liable to be aflTefled to the relief of 
the poor in refpec^ thereof, if by law fuch property be 
liable to be rated m fuch aflfeiTment : but that neither df 
thofe individuals were rated in refpeA of their faid ftocks 
in trade or other perfonal property ; neith'»r were any in- 
habitants oi Manchtjler or other peifons rated in iefpe£l of 
their perfonal property in the townilnp, although peifonal 
property waS immeinorially rated m that townfhip down 
to the year 1796, and occafionally cohered up to that 
time ; but this merely at nominal fums, having no rela- 
tion to the a£ku il value of the property •, and from thence 
rated (but not coTlefied) down to the year 1807 > f^om 
which latter period perfonal property had not at all been 
rated in the townfhip. The proprietors of th^ Rochdah 
canal company are not rated for their locks upon the fiiil 
canal fituated within the townlhip, or for die tonnage, 
to^ls, duties, or rates, atiung from fuch locks, or other- 
wife from the faid canal within Markch^er \ this be iig 
provided for by the ftat. 47 Oeo. 3 , entitled An ad to 
to alter and amend the feveral ads for making and main* 
taining the Rochdah canal navigation. The cafe alfa 
ftated the names of other perfons, who, at the tinte of 
making the afteiTmcrt, were, and ftill are, owners of an- 
nual chief or ground rents ; one to the amount of loo/, 
and 50/., another of •js. 6 d.f imother of 7a/. i/. Bd. 
tni mother of i o/. ilTuing and payable from lands and 

buildiifg^ 
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buildings in Manchefitr^ in the pofleilion of their feveral 
tenants ; all which owners of quit or ground rents were 
then, and ftUl are, inhabitants of the townftiip, but are not 
rated in rcfpeft of fuch rents ; nor is any perfon affefled 
in refpe£l of rents iiTulng out of lands and tenements in 
the townfliip : but the counfel for the appellants made 
no point upon the fubjeft of the quit rents. In addition 
to the proof already given, the appellants gave further 
evidence of the amount of the clear furplus of ftock in 
trade or other perfonal property, in the inftances of the 
feveral perfons contained in the notice of appeal ; and 
called witneffes to give this proof in the cafes of two 
of the perfons named : but the Juftices not being fatis- 
licd, from the evidence offered, that there was any fum 
of furplus by which they could amend the rate, by adding 
tlie names of die perfons in refpeft of whom fuch furdier 
evidence was given, confirmed the rate. 

Parky Dampiery S^arleiiy and TateSy in fupport of the 
rate, faid diat it could not be queffioned but that the 
Duke of Bridgewater^^ truftees were properly rateable for 
the feveral delcriptions of property for which they were 
affeffed. It will not be difputed tliat they are liable for 
die wharfs and warehoufes : and they are equally within 
the principle of all the cafes, including thofe recently de» 
cided, liable to be rated for the Rochdale canal lock, 
which is in its nature real property, yielding profit within 
the townftiip ; the rates leviable diere by virtue of the 
afifc having been given to the duke in lieu of the profits 
ariftng from certain wharfs which he before enjoyed ; 
and the oatfe finding that die truftees are the occupiers of 
that lock. Then, as to the obje£lion founded on die 
omiflion tp rate the feveral perfems lUted in the cafe for 
y 4 their 
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their ftoek in trade> it U xvpt fuSicient that prepurty if 
local and vifible within the town(bip in ord^ to be rated^ 
if it do not yield profit ; and there being no evidence 
brought by the appellants which fatisfied the juRices that 
there was any clear furpjus by which they could amend 
the rate in the cafe of any individual^ according to the 
power given in fuch cafes by the ftat. 41 Gr<?. 3- c* 23* 
/. 6., they were bound by Tbe King v. Durjley (/?} to dit 
allow the objection. As to quit rerits, they have been 
held not to be rateable (b). 

The jittoniey^GLtieralf Toppings and J, Wtl/ian^f contii, 
contended, firft, that this was in effeeft a rate upon the 
dues or rates payable at the lock, and not a rate upon the 
lov^k itfelf : but it is fufficient to raife the objeftion, tliat 
they are all coupled together, if part of the fubjeit mat- 
ter be not rateable: and tlieCourt having recently decided 
that tolls in themfelves are not rateable, the trullees, 
who are found not to have been inhabitants of the town- 
Ihip at the time, cannot be rated for them. Upon the 
ground of the omiffion to rate the vifible ftocL in trade 
0/ the inhabitants of Manchejtcr^ they argued fliortly upon 
the unrcafonablenefs of the conclufion drawn by the fef- 
fions- The only evidence which can be given of the fur- 
plus profit made by the tradcfnian, fiom the pofleffion of 
his ftock in trade, muft in its nature be general, arifing 
from the nature and^ppcarancc of his dealings. 

^ Lord ELLtNUOROTjGii C. J. The Court will not in- 
volve themfelves in any contradiftion to the cafes which 

6 Ttm 53 

Rex V VandnoalU 1 Burr ogl* This exemption was faidby Lorf 
K^n\(m m Reitv.^bBniiwyf i $%$• to go Upon the ohjtdiHmof a» 
being double rating uf the fame property, in the hanU^ Ol the landlord, 
well ai of the tenant. ^ 
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have been decided^ by difcharging the rule for qualhin^ 
the order of feflions in this cafe. Firft^ as to the omif^ 
fion of rating ftocfc in trade in Manchefier* In order to 
include particular individuals in the rate, a cafe mud be 
made out in evidence againft thofe individuals : here 
there was an attempt to do it by the appellants, but they 
failed in fatisfying the Court below upon the fa£ls. We 
have no concern with the conclufion of fatl which the 
Juftices have drawn as they date to us ; and I do not fay 
diat I ihould have come to the fame concluGon : but the 
Judices have only found that certain perfons, inhabitants 
of Mnnehejier^ w ire poffefled at the time of vifible docks 
m trade within the townlhip, and were perfonally liable 
to be affeffed to the poor’s rate in refpe£t thereof, if by 
law fuch property be liable to be rated. Now vifible 
property in the place, fuch as dock in trade, merely as 
being vifible^ is not liable to be rated, but to make it 
rateable it mud alfo be froduSive: but the Juftices have 
found that it was not produftive, or what is the fame in 
effeft, that it was not proved to be fo to their fatisfaSion. 
That finding concludes the queftion. And then the remain- 
ing queftion ftands on the rateability of the property of the 
truftees. The cafe ftates that they are the occupiers of 
the lock and of the feveral wharfs and warehoufes men- 
tioned in the rate j and it is not difputed that the pro- 
perty rated yields profit ; but it is objetled that they are 
rated for dues or rates, that is, for the tolls payable at the 
lock under the aft of parliament ; and that the Court 
have held tolls not to be rateable. But the Court have 
only faid that tolls are not rateable per fe^ but only when 
connefted and rated conjunftively witli real and fubftan- 
tial property, fituated in the parllh, which, as yielding 
|m)fit there by means of the toUS| is the proper fubjeft 
4 of 
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of rating within the atl of Elzzaheth. Nowhere the loel: 
itfelf is rated, which is fome thing real and fuhftantial, 
locally fituated in the townihip, and producing profit ; 
and the "addition of the dues or rates is merely giving 
other names for the fame thing. Thefe dues or rates are 
givenbythe aft of parliament as a compenfation to theDuke 
of Bridgewater for lofs of hi«^ profits of certain wharfs 
adjoining to liis c?’^al at Monchtjler j which wharfs were 
before clearly rateable in r^fpeft of thofe profits : the 
rates, therefore, made pay«*b]e at tlie lock were fubftituted 
as a compenfation for an I in li^'u of the wharfage before 
enjoyed : they are the fubflituted /nediuin of profit 
arifing, as the aft dcfcribc it, from thofe wharfs The 
Court, flierefore, by this decifion, will not break in upon 
that which they have recently decided, that tblls 
and vi»’hen not mixed with a rat^ upon «thor property, 
which, as having fubftance and locality within the parifh, 
is properly rateable there, are not liable to be rated. 


The other Judges concurring. 

The Rate and Order of Seffions confirmed. 


The King aia\nft John Nichoi,son. 

Muy 23d. 

1 hr Wftc and JOHN Nicholfon appealed to the Seffions againft a 
ancient and \"x-» Tate made for the relief of the poor of the toWnfliip of 
noi^»^*jn5 an’ Mmlwear mouth -Jhore^ in the county of Durham^ wherc- 
tnhahitartrtfi^ bv, as IcfTce of an ancient ferry, from and between 

iw/wtUiinihc 
townthip in 

uineb one of the termin? of the ferry is fituated, is not liable to be rated there for any /hare 
of the tolls of fucb ferry ? for fitppofing a ferry ro be rral property, it is not fttch rail pro- 
perty as IS mentwned m the/lat. 43 £,Jjr c. z the occupancy of which fubjeCts the parry 
to tht rdiit of the poor of the place. And all the cafes where parties have been held rate- 
abK in refpeft of the occupancy or receipt of tolls (apart from the qucHion of inhabiuncy) 
have been where they at the fame time occupied real vifible property coAAedtfd With fuch 
tolls in tht place where they were rated. 

itrland 
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Arlani mm <he fca, in the faid county, and Monlwar^ 
m 9 uth^Jor€^ he was rated for the tolls of the fame. The 
SeJIions confirmed the rate, fubjeft to the opinion of this 
Court on the folfowing cafe : 

The appellant Nicho^on is an inhabitant of and lives 
in ^underlandy which town lies clofe to the fea, at the 
mouth of the river IVear, which divides the parifh of 
Sunderland from the townfliip of Monhnjoearmcuth-jbore^ 
on the north fide of the river, maintaining each their 
own poor. There is an ancient ferry for horfes, goods, 
and paflengers, which crofTcs the river from Sunderland 
to Mcmhwearmt^uih^iore^ and from Monk^vearmouth-Jbore 
to Sunderland* This ferry until 1 795 was leafed by the 
Ettrich family under the Bifliop of Durhamy when it was 
purchased by, and now belongs to, the commilHoners of 
Wearnm$th bridge ; and tlie ferry and the tolls thereof 
are at prefent let by them on a leafe for thr^e years from 
Martinmas 1808 to the appellant, at the yearly rent of 
350/. There are two large boats, which keep plying all 
the day to and from Sunderland and Mcnkwtarnwuth^^ 
fbore^ and which are rowed by two in each boat, and the 
fare or toll paid for a perfon pafling in tlie ferry is a half- 
penny each way ; and of late years for convenience it has 
been accuflomed to collert the money of the pafl^gers as 
they enter the boat on eitlier fide of the river, ^ inftead of 
^when they go out, as it ufed to be done formerly; and 
one boat puts off from one fide of the water when they 
fee the other put off from the oppofite fide. There is a 
£maU boat alfo goes to and from Sunderland and Moftk^ 
nxsearmout 1 >Jhwre during the night ; and the inhabitants of 
Monkwearmmth^Jbtfrty who are cuftomed as after men- 
tioned, pay the fiune toll or fare of a halfpenny as perfons 
not cuftomed do, if they go over in this night boat, 
'i'he refpedivc boats when not ufed hare always been 

locked 
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iSi:#* locked up on the Sundsrkutd fide of the water, clofe Ui 
The K7 place where the paiflengers get in on that fide. Pxe^ 

vious to the year 1710, a difpute having arifen betweeii) 
ffiCMMsoir. jiirithony Ettrh h Efq. the then leiTee under the bilhop of 
this ferry, and Sir Wm. WiUtamfon Bart., refpefting the 
ferry landings on his eflate in the townfhip of Monkwar^ 
nwtdh^Jh^rey and the ferry dues to be paid by bis tenants 
in Monhwearmouth^Jhore for pafling the ferry, it was re-^ 
ferred to arbitration : and by an award dated 25th March 
17 io> two places were fet out by the arbitrators for the 
ferry landings in Monkivcannouth-Jfure , and the one of 
them, which is called the H^gh Landing in the award, is 
the place where the ferry now lands, and has for a great 
many years pad. And the ferry dues 10 be paid by his 
lelTees and tenants in Monkivtarthonih^hofc were alfo 
fixed by the arbitrators ; namely, a cottage 2/. 6 d. and a 
dwelliiig-houfe 5/. for one year’s paflage of the leflee’s 
tenants or inhabitants of each cottage or houfe ; and the 
ferry was to laud from thenceforth in no otlier place in 
Monkwarmouth-piore but the two places fet out by the 
arbitrators- The ferry dues fettled and afeertained by 
that aw'ard for tlic paflage in the ferry boats of the leC- 
fees, tenants, and the inhabitants pf the cottages and 
dwelling-houfes fituate in Monkwearmouth’Jhorey have 
been paid ever fince to th^ tenant or occupier of the ferry 
for the time, and are referved and confirmed to the lame 
leiTees, tenant's^, and inhabitants, in the a£): palTed for tlie 
creftion of Wearmouth bridge in 1 792, and amount to 
fe-om 80/. to 100/. a year- The ferry has always unt^ 
the year 1802, when it was let to one Thomas Wandlefi^ 
who lived in Monhwearmouth-Jbore^ been let to perfons 
Jiving in Smderlandy and been rated to tlie poor of Sun^ 
derlani for the whole of the tolls or ferry dues ; and it 
has at different times been alfo rated to the poor of 

Monh^ 
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Mcnkwearmouth<^iire j but nothing was ever paid to that 
townihip until W undlefs took tho ferry ; when the parifli 
ivf Sunderland having raifed his rate, in confequcnce of 
liis having given an additional rent, he obje£l:ed to pay, 
on the ground thatpaitof the tolls of the ferry arofe and 
became due in the townihip of ^Icnkwamiouth^JJiore^ and 
were liable to be rated to tliat townfldp 5 and the town- 
fliip of Monkwarmcuih-JJiore having rated him for a part, 
he appealed againft the Sunderland rate, on the ground 
before mentioned, to the fefTions at Durham in Julf 
1805, when the point wae abandoned by the refpondents, 
and Wandlefs^s rare to SunderLmd was amended, and re- 
duced to half of the tolls of the ferry ; and the ferry has 
fince been continued to be rated to Monkwarmoidl^/hore 
for Qne half of the tolls a ferry dneSi including one half of 
the cuftom money, and for the other half thereof, in- 
cluding the remaining half of the cuftom money, to Bun^ 
derland. The number of pafiengers from Sunderland to 
Monkwearmouthfhore are about the fame a$ from Monk* 
warmouthfhore to Sunderland, The place where the 
ferry lands in Monkwearmouthfhore is of little or no value 
of itfelf, in cafe it was not ufed for the ferry landing. No 
queftion arofe in this cafe as to the quantum, for it was 
admitted that the appellant was properly rated in tlie 
townihip of Monhwear mouth fjore as to quantum, in cafe 
he is rateable there at all for any part of the tolls or fees 
arifing or received from or in refpeft of the ferry boats. 
The Seflions being of opinion that he w^as rateable for a 
moiety of all fuch tolls or fares, including one moiety of 
the cuftom money aforefaid, confirmed the rate. 

This cafe was now argued by Holroyd, in fupport of the 
order of feflions cftablifhing the rateability of the appellant 
for the profits of the ferry, and hjllMlhck ngainft it : and 
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Igio* as die cafe of WUkmtsv^Junes^ next reported, whidi was 
— — argued in the laft tenn> and ftood over for conltdcradoii 

argument in this cafe had been heard, involved thg 
general queftion, I have colle£led together in this 
place all the leading arguments and authorities adduced 
by the refpeftive counfel for and againft the rateability of 
this fpecies of property. 

In affirmance of the rate it was urged that a ferry was 
real property ; an incorporeal hereditament within tlie 
pariffi j local in its very nature, and having locality aC* 
Cgned to it by law : demandable in a prxcipe quod red- 
dat (a), in counting upon which it mull be claimed as 


(«) No autlionry was ctttd for this Qusre what of r&alty is in faft 
to be rtndoeJ upon the demand of a ftiry jn luclia writ ^ In 
Rejfi 11 It IS indeed faid to hnve bicn holden in tiie Exchequtr chamber, 
an *3 F/ja that a ferry u in refpedot the landmjt; place, and not of the 
water, and tliat tlit land on both lidcs ought to belong to the owner of 
the ferry. And it ib not conceivable how any ftrry could have originated 
by private authority witliout the afTent of tht owners of the land on each 
fide except perhaps where the landing on both Tides was in a common 
highway, where the licence of the crown would be prefuined. Inyvxm 
V ‘IhornbiifiCra Car i £S C i RoK 464 ] ll>e king's licence to 
the plaintift to hx locks on the iivcr Oufe^ which is a common public ri\er, 
for the eafier navigation of it, taking rtafonablc toll, was only futlained 
b..caufe the lOwks were upon the plaintiff' % own land Yet ttdois not follow 
ghiL the owner of the ftriy Hiould have the property of the foil on either 
fidt. ; lor the land owners upon a public river may have gi anted to the 
liccntee ot the king (where the dominion of tht. banks wasn^n the king 
himielt ) liberty to land palfengeib, &c from his ieny-loat, ind to moor 
the boat to the Ihorr So ancient gates^j^pon highways arc intended to 
liave bten by licenp of tlie Kin^ [y antes v Haywaid^ Cre Car iSg*] 
or the light to have fuch gaus may have been referved when tlic land 
was firA .^ranted by tiie owner for the purpofe of a lugjiway. in JCas 
Hermes de la Ley^ 33S a ferry t» explained to be ** A liberty by prefcrip# 
tion or tbe king's grant to have a boat for pajja^e upq^ a gteai Aream fod 
carnage of hoi fes and men for reafonable toil." And in Cm wen v. Salkeld^ 
3 Eafi, S3^""544» 5* hd FlUnborougbO. J faid, If the lord of a manoi 
have a grint ot a market within a certain place, though he have at one 
tune appointed it in one fituadon, lie may certainly remove it aftei wards 
to anotl er wuhm ttie place named in his grant, &c. The right of removal 
Is incident to his giant, if he be not tied down to a particular fpot by the 
^rirs of i^*” 


fituated 
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Etuated in fuch a parlfli, &c.: analS2e(a) clearly lies 
for k : the owner may prefcribe for it, and'have a feifin 

in fee of k. Conlidered as a franchife, k is a real fian- 

I- 

xhife, the excrcife of which is neceffarily confined to a 
certain places One of the landing places is within the 
townihip, to which the defendant is rated, and a moiety 
of the tolls becomes due and is collected tliere. There 
is no diftinfiion in principle between the tolls of a ferry 
and thofe of a market' or canal : the former ^ere held 
rateable in the cafe of the corporation of Wickham (i), 
confirmed in Atkins v. Davis (r) ; and in the Stafford/birc 
and Worcejlerjbtre canal cafe (J), the proprietors, who 
were empowered by a£l of parliament to take fo much 
per mile per ton, for all goods carried along the canal, 
were not only held rateable for their lands, wharfs, &c. 
and odier reaf property in the occupation of their fer- 
vants, but alfo for tlie tolls wWch became due in the fe- 
veral parifties on the line of the canal where the different 
voyages ended } though for their own convenience the 
Company were authorized to colleff the tolls where they 

4 * , 

pjeafed, and did in facl collctf them in other panlhes. 


(tf) TMs feroistolie by force of the fl.it a. 21 Ed, \ , c 25. Be- 

fore that Batute the wriioi afTiafc of rovtl (lifTeirm de liberottnc*nc*ntol.»y 
only of things ot which a ^'Si'cipe ({ucd reddat lay at common law^. 
f^here however, another writ of afliiee at corrimon law, for com- 

mon of pafturej though it was doi/bted whether before tb»l ftatute an 
nfTize lay of other commons, for wh.ch the ptoper remedy wa by a 
Qjjod permittat ] S 46, 47. 2 Jny?. 409— 12. But that ffatute 
extended the remedy by uHlze to various, pet haps to all cafes of profits 
apprenderin a piaev certain in which the party had a ficthold or Intcteft 
for term of life: araongd oilier profits, ihofc of toU and ^ojj'agt are 
named in the Harfns; and faffagntniy fays Lord Cohr, is properly a 
feny for the paflTige of men and cattle over a water, for which the 
owner liat a toll ; for if a man liave paffage in the veffel ot another 
« to the church or elfcwlitre, it U not any prolit, but dn eafement, 
« whereof no aOizc lies, as is adjudged in 32 Ed, 3. 44.” dtc. 

(*) ^Keb. 540* and 1 Erntm, 419* 

Jr) Ca/d, 3*$, 335. 338, Sed vide ib. 33a, (i/) S Term Rrj>, 34®. 
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Pwrt of the rate there was fpecifically on the tolls and dutici 
arifing from the navigation on the canals due at Lonver 
Mittofig the cafe was argued as a rate on tolU contradif*^ 
tinguilhed from landt &c* and decided on the ground of 
the tolls, as fuch, being rateable in the parifh where they 
became due, as arifing and becoming vifible property 
there. The like decifion upon the fame principle had 
before been made in The Kwg v. Page (a). [Lord Ellen^ 
borough C. J. In ihc^c cafes the queftion did not turn fo 
much on the rateability of the property, confidered merely 
as tollsf as on the proper place where they were to be 
rated \ for in all thefe cafes the tolls were in refpeft of the 
land and foil of the canal which was veiled in the proprie- 
tors. In general the rate has been impofed on fome real 
property in the panlh out of which the tolls arofe, as on 
the fluice in The King v. Cardingion (h), and in the Salters* 
Load fluice cafe (c). Bayky J. All the cafes of toils held 
rateable have been where the tolls arofe out of the ufc of 
land.] Yet in Atlms v. Davis [d)^ Bullerl,^ fpeaking 
of the cafe of Ihe King v. Cardingtoriy faid, that Palmer^ 
who was there rated in refpe6l of the tolls, had no pro- 
perty either in the foil or in the water, but had merely a 
power of ere£lmg fluices and taking tolls. Neither was 
the foil of the Atre and Calder rivers veiled in the under- 
takers of the navigation, yet in their cafe (e) the tolls and 
duties of the navigation, which they were authorized to 
colle£l by aft 6{ parliament, were held rateable (apart 
from the lands, wharfs, &c. in their own occupation,) 
in the two parilhcs where the colleftion was made in 


{a) ^TermRef^. {b) Cowp, 581. (0 73Q. 

{d) Ca/d, 326. and vide zbid. 335. S. P. by Wi//« J, That was the 
cafe of the London Bridge water works, rated in t'lfchaige of damages re- 
rovered under the not ail, which fpeaks of ability in general, and does not 
(pcwify,hke the flat 43 £hz , any particular taicable objefl*. 

(e) ^*Tenn 

xti'gtOt, 
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rcfpea of the whole line of the n^vig^tion, which im l8lo. 

through feveral intervening pariflies. So in the cafe of — 

the Leeds and Liverpool canal [a)y the, company were 
rated fpecifically for their tolls of the navigation as well 
as for their warehoufe and land. [Lord JLUtnh^rougb C. J. 

The undertakers of the Aire and Caldtr nA\igat*ion had I 
believe real property in the pariflies where the tolls werq;;^ 
colJeded ; and the rate was upon the tolls conjoined 
witli tliat property^ which property was rendered fo much 
more produtSfive by reafon of the tolls collected there. 

So in the Letds and Liverpool cafe it was a conjundfive 
rating. The tolls were held Rateable for the canal within 
the parifli. But is there any cafe of rating tolls where 
the ow'ners lud no land oi vifiblc propel ty in the parifti ?] 

In every cifc wheie tolls have been rated ao well as landj 
the order of feffions coiilirming both conjun<?livcly ought 
to have been quaflicd inflead of being confirmed, if the 
Court had not tonfidercd that both were rateable. [Lord 
Lllenborough C. J. The gi cat difficulty is to bring the cafe 
witliin the words of the flat. 43 c. 2. conferring the 
authority. The party fated mull be either an inhabitant of 
the parifh^ or he muft be an occupier of one or other of 
the defer ip tions of property mentioned in the ftatute ; and 
witlijn which docs this appellant come ? The cafe ftates 
bim to*tje in fadf an inhabitam of another place.3 He 
may be confidered as an occupier of laud in refpefl of 
the ufe which be has of the water which covers the land, 
and is part of the realty. The word lands is ufed in the 
ftatute as the nomen generaliflimum for every fpecies o£ 
real property, incorporeal as well as corporeal : ** all 
« lands, and all real property^ are rateable to the poor,” 
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1810. Lord Mansfield in Rtx v. Gardner (ii). At all events ^ 

— ^ he may be confidered as an inhabitant of the townfliip 

a^ainfi within Lord Coheh {b) extended fignification of that word, 
Nicholson. conftmftion of the ftatute of bridges, as compre- 

lK?nding all who have lands and tenements in pofleflion, 
though living in a foreign county. In like manner 
the ftat.43 JS//3. may be taken to include every perfon 
occupying any fpecics of property, or exerclfing any 
local franchife producing profit to him wicliin the tow^n- 
Ihip ; for this forms part of his ability there. A leflee 
of tithes, though he do not refulc within the paiifli, is 
certainly rateable. 'Hiis ii> not tJie cafe of a mere eafe- 
ment, but the party has an intcreft in the place. The 
tolls of a lighthoufe were held in a late cafe (c) not to be 
rateable, becaufe neither tlie fhips in refpc£l of which 
the tolls became due were within the parifli, nor were 
the tolls received there : that cafe, therefore, does not 
conclude the prefent. 

Againft the rateability of tol/sy it was contended that 
the queftion was one of flridt conftruflion upon the 
words of the flat. 43 J 5 /;z, r. 2. by which alone the 
power of rating to the relief of the poor wa$ given. The 
ftatute direfts the neceflary fums to be gathered out of 
the parifh according to its ability by taxation of every 
inhabitant y &c. and of every oicupur o{ lands y &c. and no 
man can be rated except as an inhabitant or occupier 
Here the cafe negatives that the appellant was an inhabit 
tant of this townfliip; and the only queftion wlilch can be 
made is, whether he were an occupier of lands. [Lord 
Ellenhorough C. J. afked whether the counfel were aware 

(«) Co’wp. 84. (i) a hfi. 702. (f ) Rfx V. Tynemutby anu, 4^. 

(</} Xa)rd Mansjieldy in Rex v. Gardmry Co*wp* 83, 
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•f any cafe where the word inhabitant in the ftatute of 
Eli'zaheth had been held to mean any other than rejtdent : 
and was anfiw’eted that there was no fach cafe : that the 
queftion was raifed in the Liverpool and Hull cafes (^).] 
In every cafe Where a rate in refpeft of perfonal pro- 
perty has been eftabliflied, the party rated has appeared 
to be an actual inhabitant of the place. It ft argued 
that the word lands includes all real property, and that a 
ferry is real property ; but no authority has been cited 
for that pofition : no inftance has been fhcwh of an 
ejeftment brought for a ferry, or of a praecipe quod 
reddat lying for it. But however that may be, that is 
not the criterion for its rateability. The rule wms laid 
down in The King v. Andover (^), and has been long efta- 
blifhed, and lately recognized in Rex v. St. John Madder^ 
market^ in Nor^ivich (i ), that a perfon is only rateable for 
his local viftble property w^lthi!] the parifli : the property 
muil be vifible and tangible to make it the fub|e61: of 
occupation. When, t])erefore, this is argued to be an incor- 
poreal hereditament, it does not follow, nor is there any 
authority to Ihew, that a pcrfrui is rateable for an incor- 
poreal hereditament in the place where he docs not re- 
fide. The fpeclfic mention of tithes in the ftatute bears 
againft the argument, aiid fhews that v, hhout- fuch ex- 
prefs mention the owner would not have been rateable 
for that fpecies of property under the general word j 
and cxprelTio uniuS cfl exclufio alterius. This is a rate 
on the tolh of a ferry, in other words^ upon the profits 
made by the manual labour of working the ferry boats; 
tliat is upon the freight of the boats ; and that too in a 
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(a) H. 3S G. 3. B. R. vide S 455. n. and 457* n. and vide per Lavf- 
tence J- in Rex v. th. 46Z. 
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(r) 6 186, 7. and vide Rex y. 8 461* 
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place .where the owner does not, refide, and where tl^ 
boats are not kept. And though if he were an inhabitant 
bi the townlhip the ferry boats of which fuch profit was , 
made might fumifli a local vifible criterion of the party’s 
ability, yet in no other characSter could he be rated for fuch 
profit. The right of conveying perfons from the one fide of 
the highway to the other is a mere franchife or privilege : 
the right of landing on the foil of the highway is common 
to all the king’s fubjefts alike 1 fo far, therefore, from the 
owner of the ferry having any intereft in the foil itfelf, he 
has not even the exclufive right to the ufc of it. Other boats 
may land there, though they may not carry paflengers or 
cattle for hire. [Ld. Ellenhorough C. J- The owner of the 
ferry may be faid, perhaps, to have a right to make a fpecial 
life of the highway ; but he cannot be faid to have the 
occupation of the highway.] It is merely toll thorough^ 
which is taken for palling over the highway, in confi- 
deration of repair or other benefit done by the owner of 
the toll, but without any intereft or claim in the foil 5 
and not a toll traverfe^ which originates in the liberty 
given to pafs over the owner’s foil {a). In cafe {1) 

tire grantee of a way-leave, which is a mere eafement, 
ivas held not to be rateable for it : and a ferry is no more 
than a public eafement. All the cafes of rating in re** 
fpeft of real occupancy have been where the fubjeft- 
matter was corporeal vifible property in the parilh, 
whatever the form of the rate may have been. In the 
f afe of the market toll of Wkham (c), the corporation 


(41) Vide Lcrd Pelham v. Pkkerfgill^ I TVm i'J#/*. 660. where thU 
{tCfc Ut fuHy difculTed. 

(b) zTerm Rep, 90. 

X#) 3 540* > Freem, 419. Vide Rex v. Gardner^ Coup, 79, 

9 corporation may, by its officers or feryants, be an iiihaoiUnt or oc;cu« 
pier within the (tatu te 43 £hm 
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probably tlie owners of th^ foil, Iii the odier 
cales(fl)» where tolls have been rated, the perfons have 
been rated for them conjunftlvcly with tangible real 
property, out of the ufe of which they arofe, fuch as 
fluices, towing-paths, engines, boats, wharfs, ware-r 
houfes, canals, and the like : but in Ri!x v. Rebow (b)^ 
and Rex v, Tynemouth (r), the tolls of a light-houfe were 
held not to be rateable, whatever the light-houfe itfel^ 
might have been under different citcumftanccs. Turn- 
pikes are faici not to be rateable on account of the appli- 
cation of the tolls to public purpofes ; but though they 
were private property, the occupier would only be 
rateable for the turnpike-houfe, and not for the tolls eo 
nomine. And in the cafe of the fluice, being fixed to 
the freehold, it could be no other than real property; 
capable therefore of occupation (rf), and the occupier of 
which had fuch exclufive pofleffion of it as would bavo 
enabled him to maintain trefpafs. 


Lord Elleneorough C. J. ’'Flicrc was a cafe of 
Williams V. Jones \ c) argued in the laft term, which in 
principle is the fame as the prefent, and will be governed 
by it, unlefs the Couit lliould hereafter fee any fpecial 
ground on which to diftinguifli it. The rate is here im-- 
pofed on the tolls merely of the ferry : and the quellion 
is, Whether the proprietor of the ferry, who is not an. 
^nliabitant of the townfiiip in which he is rated, be liable 

(«) Rtx V. CaidiagtQfiy Comtp, 5S1. R‘' 3 t v. Salter'^s Load ^uicep 4 Term 

Re/>. 730. Rex V. lb 543. Rex v. The Mayor , tdtc of Londortp 
Rex V. St, Nichohiy Giouteftcr, Ca!d. and Rex v* 

j Teim Rcjf}- 721. 

(b) t Caiffi'i Bctr, 115, (f) Ante, 46* 

(fiy Reference was made to the ftac. Sdr 7 JiP'r 3. e,i 6 . to prevent 
txaftions of the occupiers of lotks and weirs upon lit Thames, 

(4) Sec the next asSQypofl, 344* 
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1810. to be rated for fuch' tolls received by liim there ? Anid 
— this being a queftion upon the conftru£tion of the ftat. 

43 c. 2 . it is material to look to the words of it, 
Kicholsov. ftatute the parifti olEcers, by confcnt of two 

juftices of peace, are direfted to raife a competent fum 
for the relief of the poor by taxation of every inhahi^ 
tanty parfon, vicar, and other, and of every occupier of 
lands, houfes, tithes impropriate, propriations of tithes, 
coal-mines, or faleable underwoods in the faid parilh.” 
Now tolls do not come within any one fpecification of 
occupancy defcribed by the ftatute : they are not landsy 
nor houfes, &c. If, therefore, the owner be taxable for 
them at all, it muft be as an inhabitant of the parifti out 
of which they arife : but there is no cafe in which the 
word inhabitant in that ftatute has been held to mean any 
other than a refident within the parifh. In the cafes 
which have occurred of rating in rcfpeiSt of pcrfonal pro- 
perty, fuch as The King v. Liverpooly and The King v# 
Coliifony which are mentioned in The King v. Jcties («), 
refidence was confidered ncceflary to conftitute inhabi- 
tancy. But we axe reminded of cafes where tolls arlfing 
from navigable canals, to which the tolls of a ferry ^r© 
aJTimiiatcd, luive been held rateable, without any refe- 
rence to the queftion of inhabitancy : and the Wickham 
cafe is much relied on, where a corporation was held 
rateable for market-tolls : but they were the lords of the 
foil where tlie market was held, in refpc£l: of which they 
wete rated for the tolls. In the cafe of The King v. 
Cardington {b) tlie rate was fpecifically upon the fluices, 
oil that which was local and vifible property, and pro- 
^ncing profit within the parifli 5 and all the cafes where 

(tf) Vide 8 5, 7. (^) Gw/. ^8r, 
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tpU^ hate been held to be rateable, wlien they axe exa- 
mined, will be found to have proceeded on that ground. 
It was fo in the cafe of the SiaffordfliWe and U^orcejler^ 
,Jhtre canal (/») : the company were there rated for their 
, bafins, towing-paths, and that part of their canal and the 
locks lying within Loiver M'ltton^ and for the tolls and 
duties ariftng therefrom due at Lower Mitton. There 
could be no doubt that the bajtns^ towing-paths ^ canal and 
locks, were local vihble property there, and the tolls afid 
duties ari/ing therefrom, clalTed and conncfted as they are 
with the local vifible property rated, were confidered as 
refulting from that local and vifible property. In all 
thefe cafes the tolls have arlfen from tire ufe of the canal, 
which is local and vifible, being part of the land itfelf, 
lying within the parifh where the tolls have been rated^ 
But there is no cafe where tolls detached altogether from 
local real property have been held to be rateable perfe^ 
When, tiicrefore, we are called upon to decide fuch a 
queflion for the fir ft time, I am always difpofed to go to 
^ the fountain-head, whicli is the aft of the 43 Eliz* \ and 
looking at the words of tlmt aft, I do not find any of 
them which extend to rate any perfon not being an in- 
habitant of the place, nor the occupier of any of the fpe- 
cific kinds of properLy mentioned in the aft. And not 
finding any defeription in the ftatute which applies to 
the cafe of this appellant, I cannot hold him to be rate* 
uble for thefe tolls, 

Grose J. declared himfclf of the fame opinion for the 
reafons given by his lordihip, which he thought it urtne# 
cefiary to repeat. 
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Le Blanc J. The appellant rated fpecificaUy as 
the Icflee of the ferry for half of the tolls or ferry-dues in 
tlie townfliip of Moptlnjoear mouth fhore ? and it is found 
that he is an inhabitant of and lives in Sunderland : and 
it is not ftated that he is the ocenpier of any property in 
jMonkwearmouthfl^ore : and that brings it to the iimple 
queftion, whether a perfon rcfiding out of the townfliip 
be rateable there for the tolls of a ferry, which tolls arife 
and become due to him for carrying paffengers and cattle 
from the one fliore to the other, one of which lies in the 
townfliip. The origin of his rateability, if it exifl: at all, 
muA be fought for in the flat. 43 L/iz.y which does not 
extend in terms to this cafe. At the fame time if the 
words of it h^^d received fo extended a conllrutlion as to 
include this cafe in the various decifions which have 
taken place upon the rating of the proprietors of canal 
navigations, I fliould have been difpofed to adhere to the 
fettled courfe of conftruefion. But this point not having 
been decided in thofc cafes, I cannot, upon reverting^ 
to tlie words of the ftatute, confider the appellant as 
coming within any of the dcrciiplions of perfons 
rateable there given. It is contended that he is an inha- 
hiiant of the townfliip within the meaning of the a£l, 
and that he is alfo within it as an o^ntpur of real pro- 
perty, Now when the word inhabitant is ufed as well as 
occupier f I muft confider that by the former was meant a 
perfon who was reftdent in the place ; for one might oc<- 
cupy without being refident, and the ftatute meant tp 
include both : but this appellant is found to have been 
refident in Sunderl^d^ and in that fenfe is not an inha«- 
bitant of Monlnvearmouthfliore, Then, as to his occu- 
pation of real property in the latter townfliip 5 if this 
ferry and Ae tolls be real property, ftill tlie appellant is 

not 
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not the occupier of fuct real property as is mentioned in 
tlte aft of parliament. But they are congqmred to Ae 
ticdls of a canal) which it is faid have been held to be rate- 
able property within the ftatute : it will be feen however, 
upon examination) that in all thofe cafes the parties 
claiming the tolls for which they were rated had an inv 
tereft in feme local and vifible property within Ae 
pariih connefted W'ith Aeir intereft in Ae tolls ; as where 
they were made payable at d^eir own wliarfs or wajre- 
houfeS) where the goods carried on the canal were re- 
ceived or depofited ; or in refpeft of the line of canal by 
which they were canied pafling through Ae pariA where 
the tolls were rated. The cafe of the owner of the 
packet-boats {a) comes very near to that of a perfon who 
has an exclufive right of carrying paflengers and goods 
in a ferry-boat 5 but the packet owner was only held to 
be rateable for his profits in the pari A wAere he refided, 
and wAere die boats were kept, and produced the 
profit to him ; and he was confidered not to be rateable 
in any other place to which the boats failed where he 
w'^as not Tcfi dent. The appellant, therefore, is not rate- 
able for dlls property within the words of die ftatute, or 
the decided cafes upon it, either as an inhabitant, or as 
an occupier. 

Bayley J. This perfon ..is neither an iiAabltant of 
Ae townAip within the meaning of the ftatute, nor an 
occupier of any of the fpecies of property mentioned in 
it : and when \Ve are called upon to put a conftruftion* 
on the" aft for the firft time, we ought tp abide by Ae 
words of it; In a ftatute which mentions inhabitant aa 
veil as ocaifiery inhabitant piuft mean tejidenty otberwife 

(4} Utx JoHtif S Eafif 4 ^X* 
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, l8io* it ^uld for this purpofe me^ the fame as occupkn 
The'^o appellant is faid to be an occupier of the tolls, 

and that have been held rateable eo nomine in fcve« 
ral caf^s : but in all thofe cafes it will be found that the 
perfons rated were the occupiers of lands within the 
place, in refpe£t of which the tolls in the whole or in 
part were payable. In The King v. Cardington the party 
was rated for the Jluice of which he was the occupier, 

, which fluice was real property. In the cafe of canal 
tolls, the proprietors rated were the occupiers of the 
canals ; and canals are real property : they are land ap- 
plied to a particular purpofe, and the tolls are the profits 
arifing from that ufe of the land, and are given to the 
proprietors as a compenfation for the ufe of it in that 
manner. Here the appellant was not an inhabitant of 
Monhvjeartnouth’Jhorci and he was not an occupier there 
of any ri^ property, for which he was rateable. 

Order of Seflions quaflied# 


mdnefJay, 

May 


Willi AMS, Executrix of Hugh Williams, againfi 
Jones and Hughes. 


The owner of a ^HE plaintiff brought a writ of error to reverfe 3 
fri^dl^ertnt judgment given againft her teftator in the court of 

Great Seffion of Angkfeyy in an aaion of trefpafs by Hugh 
the fpot Ills Wdliamsy the plaintiff teftator, againft Jones and Hughes^ 
fervants and fQj. taking hls feny-bo^t on the ad of June 1806, at 

agents, not ^ ^ * 

rateable foi fuch 
toils in the pa- 
rish where thcywfrc fo colleftecl, and where one of the termini of the ferry was fituated^ 
and on w hich Uiore the ferry-boats were fecured by means of a port in the ground 5 the 
foil iutlf at The lapding-places being the king’s common highway 5 and the owner of tlitt 
hrry having no property ^ or cxcluOve poflWfion of iU 


warjs^ 
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inaris in the county of Anglefey^ and felling the fame, 
converting the money arifing therefrom to their own ufe. 
The defendants pleaded not guilty, and alfo two feveral 
juftifications 5 the fubftance of which was, that the fnp- 
pofed trefpafs was done by them in executing a warrant 
of diftrefs duly iiTued after fummons, by t^o Jiif*- 
dices of the peace for the county of jfngJefey^ againft the 
faid Hugh Williams for non*-paynient by him of a rate 
made for the relief of the poor of the parifh of Llandyjtli9 
in the faid county, in which rate he was afTofled as pro- 
priet<3fr and occupier of Porthacfh^vy ferry in that parifli^ 
in tliefum of 10/. 13/. ; and the payment of which was 
firfl duly demanded of and refufed by him. The plains 
tills below replied that the defendants of their own 
wrong, and without the caufe by them alleged, commit- 
ted the trefpafs complained of ; and on iflue joined^ a 
ipecial verdift was found, dating in fubftailde ; 

That Hugh Williams was the proprietor of Forih^ 
aBhwy ferry, and of tlie tolls thereof 5 the fame being 
an ancient ferry for the conveyance of perfons, cattle, 
and carriages, in boats acrofs an arm of the fea, 
called the ftraits of Menaiy or the river Menaiy from the 
county of Carnarvon to the county of Anglefey^ and vice 
verfa : and the king’s highway from London to Holyhead 
leads to and from the faid arm of the fea, within the 
limits of the ferry. For many years pad there have been 
and now arc five landing-places in the parHli of Llandy^ 
/tlio in Jnglefeyy ufed by the ferry-boats on landing from 
the oppofite fhore w-hich landing-places have, within 
four years before the making of the rate in quedion, 
been repaired and improved by Mr. Williams^ the pro- 
prietor of the ferry : and for divers years laft ^ad there 
hath been and now’ is a pod fixed in the ground at one 

of 
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of th^ landing-places, to wHich poll the fexry-hoats haw 
been and are ufually moored when lying on the Anghfef 
fide. The faid arm of the fea is open at one end to the 
bay of Carnarvon^ and at the other end to the /r^ fea, 
and is navigable'Tor all the king’s fubjeGs ; and they 
have, always of right landed at the feveral landing-places 
at ^ their pleafure; and the proprietor of the ferry never 
had nor hath the foie or exclufive ufe of the faid land- 
ing-places, or either of them ; but has the foie and ex^ 
clufive right and privilege of conveying by his boats per- 
fons, cattle, and carriages, for hire* from a partibf the 
faid king’s highway lying in the parifh of Bangor^ in th^ 
county of Carnarvon, to another part 6f the faid 
king’s highway, lying in the parifh of Uand^iUo in Atigle^ 
fey, and vice verfa. During all tlie time aforefaid the 
feyry-boats have been worked and navigated by the pro- 
pVietor’s filKlhts, hired and paid by the day; and the 
tolls and hire due and payable for fuch conveyance front 
the county of Carmarthen to the county of Atiglefcy have 
been in faft paid to his fervants for the ufc of the pro- 
prietor of the ferry, fometimes upon the faid arm of tlie 
fea, a little before the arrival of the boats at the landing- 
places, and fometimes in the boats at the landing-places, 
and at other times upon the landing-places in Ithe parifh 
of Landyjtlio, after the perfons paying the fame have 
landed. And the ^proprietor’s fervants have from timi 
to time paid over the tolls and hire fo received by theni 
to tiis agent, refiding in part of a dwelling-houfc, where^ 
of Httgh Williams is feifed in fe^, in the parifh of Uandf^ 
J^iio, of which houfe one T. 5. is tenant, and has coni 
tinually been rated in bis own name to the relief of thd “ 
poor of the faid pJarifh oiLlandyftlto, and has paid tHerate% 
5|>on him. And Hugh Williams*^ agdht haa 

never 
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tiever been rated, nor ever paid any poor rates : and fuch 
agent has from time to time, monthly, paid over fuch tolls 
and hire to another agent of Hugh Williams ditBenumaris^ 
in Angkfey^ out of the LlandyfdiOy for tlie ufe of 

H* Williams. H. W dhams never inhabited or dwelt in 
the parilh of Llandyfilto^ and no proprietor of the ferry 
or tolls, or othfr perfon in refpoci thereof, has at any 
time been rated for the fame to the relief of the poor of 
the parifli of Llandyfdio before the making of the rate in 
queftion. The fpecial verdi£l then ftated that Hugh 
Williams being fuch proprietor of the ferry, before the 
trefpafs complained of, a rate for the relief of the poof 
of the parifh of Llandyfilio was duly made, dated the 
6th of February 1806, in which he was rated Pos-ih^ 
0£lh*wy Ferry and the tells thereof^ at thefum of 10/. 13/.; 
which rate was afterwards duly allowed by two juftices 
of the peace for the county of Angkfty^ aH^ duly puh* 
liihed in the parifh church of Llandyfdio ^ and payment 
was afterwards duly demanded of Mr. Williams by the 
defendants, the parifli officers of Lhndyfdw : but he re* 
fufed to pay the lame. And then it ftated the complaint 
of the parilh officers to two magiftrates of the county j 
the fummons iffued to Mr, WtUlams to anfwer before 
the magiftrates ; his default ; and the due iffuing of the 
warrant of diftrefs, by virtue of which the defendants 
diftrained one of Mr. Williams^ boats for the amount of 
the rate, &c. But whether upon the w hole matter the de« 
fendants of their own wrong, and without the caufe allied 
%j them in their juftificatory plea, committed the trefpafs, 
the jurors prayed the advice of theCourt,and found a ^ei- 
^ift of guilty or not guilty accordingly. The Court below 
gave judgment for the defendants i and the plaintiffi below 

^ having 
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having in the mean time died) his executrix hrbught tbii 
writ of error. 

This cafe was argued in the lafl: term by Ahhott for 
the plaintiff, and by Barnes for the defendants. The 
geneva! arguments urged by them for and againft the^ 
tateability pf this fpecies of property have, to aVoid repe^^ 
tition, been interwoven with thofe urged by the counfel 
in the laft cafe, which was decided immediately before 
tills - Some additional obfetvation was made in this cafe 
upon the circumftance of tlie poft driven into the foil, 
which the ferry boats were fometimes made faft on the 
Llandyfilio fhore j but the Cpurt confidcred that this did 
not eflentially vary the prefeiit queftion : for the owner 
of the ferry was not found to have any property in the 
foil of the highways and fuppofmg that he had a right to 
make fuch a fpecial ufe of the highway for the purpofe 
of fecuring bis ferry boats, that did not make him the 
occupier of the highway ; nor gave him any cxclufive 
pofleffion of it ; nor could he maintain trcfpafs for any 
injury done to the foil at the landing-places, which were 
common to all the king's fubjefts to land and pafs upon. 
And now, after the judgment m the former cafe had been 
delivered, 


Lord Ellenbohouoh C. J. declared the opinion of 
the Court, that the deqifion of this cafe neceffarily folr 
lowed that of the 6ther, the queftion in both being fub- 
ftantially the fame ; and therefore they reverfed tlie judg<- 
ment of the Court below. 

Judgment reverfed. 
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The Kmo The Inhabitants of Mitcham. 


J^JEBJSCCA the wife of George JPendey waa Temored 
with her children, by an order of two juftices, from 
the parifli of Mitchanty in Surry^ to the parlfli of Burghs 
field (called iu the order Btrchfu^d) m the county of Berks. 
The Seffioiis, on appeal, quafhed the order, fubje£l to 
the opinion of this Court the following cafe. 

J^iph Pendryy being fettled in Burghfiddy was hired by 
Gravesy the keeper of a toll-gate in the parifli of Fghamy 
at 3/* a weei for as long inne a r hs majler and himfelf could 
agreey to aflift in colledlmg the tolh ; and continued to 
ferve under fuch hiring for more than a year, during 
which time he allifted G/ aves in collcfting the tolls, and 
occafionaliy took care of a horfe avd fonsc hounds. 
Gravis had no horfe at the time he fo hired pendryy but 
bought one afterwards. The hounds were kept in pre- 
mifes belonging to the toU-houfe and Pendry during all 
that time refided in the toll-houfe. Graves did not hire 
him as he had before hired a brother of Pendtyy with 
whom he exprefsly contraifled as for a ytatly fervant, 
Gtaves paid Pmdry as he wiiiteJ money, pounds at a 
time. Pendryy after the hiring, married the pauper 
heccay by whom he had the three cluldren named in tlie 
order of removal, and afterwards defeited hU w^ife and 
chUdrem 


A hiring at lb 
much a week 
for ab long time 
as the mafter 
and fervent 
could agree la 
only a weekly 
liiiinVf under 
which no fettle^* 
ment can be 
gained 


JUdm and BoUs% in fupport of the order of Seflions, 
endeavoured to fliew that this was a ytarly and not a 
mseekly hiring of the pauper by the turnpike-gate keeper, 
in the parilh of Egham ; it being for an indefinite period, 

as 



t fl^l^ ^ 'l!it^>^irirai^.i|g^a^ ^iig'htilie Quantum 

** V^ei be ati»ertMn0^ by ^ “iHiwlJar x>f week* 


. ™e% ^taaji^ ^ slberbnn^ hf ^ jo{ w 

" ’ * '*■ <^«s ^tbiofe was'^ ikSt pti£o|h|^d7 *4- 
»%ii?ierab.rui;,3:^1atd “ *'■' “ ‘ 


‘y’'7J^’T^ ;jn|B*i^«g<m qpwft'^n ■leex’v. J^/wtow 

'Without 

>^ore» V^tdi^iii^ giise aTe^eii^t/^b4t1)Jere*9ih^i:ties 
^Itjoligd* t* ^ ipaefiliit^^g^od (Tteek^ ^ Ae 

ral?{ oC^x. a ylej^ tffl'tiie 
ji^«|(^eiit wja atid 

m^:^K'f^am6r^a^ (1) a sft ip much a w^»arWi 


Ju5i|^i^8) pli:t at a month*$ was hdd t6 Iwf ?i g«- 

hiring. 'They ?lfo ^‘^ferred to Rex^v, iSt. 

^ wAere, thejfaxt/ was only ipflicifically Rir^^fo/a 
e^^year, the 2oer. a year, bttt ir he piA hi® 

maiber 1|ked etleh^ tq cofii^nu^^chy^znA the 

^in^ferVed above a 5 rar|i^ter the quarter, 
ain a fettlment. 


I^fdJ^GitAll^nouGH e.J. ^ That wai| avlhd^finhe 
^^jin“g, hi much a yeati de^i^Aiab^ «t 

fitft>4liarter. ^,^‘8 c*fe 

hjjrfiyj^^^fo m^ch#4‘eefc, ^^e4)pthity; elfe 

*4ppe;|r3^ ^e contrarf^ is % wcej^^^id^tlg wi^lin Ae 
n4e Jiaid.doum in Tie King v. Ne^oi^T(^ ; ft Can- 
net ^Iter cafe by adding Aatwhich^n^ nfets^fiarily 
have been^undetftood, that the hinltg^ifs ttn^ctMtiaae aa 
'idfeg* at the nvifte*H|^d*fcjjpq|t 
wimL to Week. 

. » Lu^BijAncY. The cafe,^j^,irh^y. 
iwdnch was hibf^e^jl: to 
^*♦111* Isud hi rXe King y. 

^ ^ ► 








IN ri<E fkrrifeTH Ytiia or (SEORGE lU. 35^ 


Nphm and JLiitt in liijgpoxt of l^bie rate, relkd prin- 
cipally upon &e (auAbrity of GeH(a), where 

lhe owne^(Jeffee' mider the crown) of lead mines was 
held rateable to tire for the profits of ht and 
which were certar®"*? 9 Ses>pai 4 ,^o him the adventurers, 
without any b^^hknfelf pi the adventure i 

though the|5f MmlftfeS tlife pAITur^; of the recent decifion 
of the Court in v. (^). pefbre that deci- 

lion tliey faid that they^*ycte prepared to contend that the 
words landsy %ujis^ ilfe. in the flat* 43 Ehz. c, i. the 
occupiers of which were made rateable to the relief of 
the poor,, were only mentioned iu the ftatute by way of 
example, and that the legiflature meant to fubjefl to the 
fame taxation every fpecio^ itf real^Opelty. By the re- 
folutlons of thejt^dges of ^ize in (tf), to the quef- 
tion whether fhops, fiilt-pits, prqfits of i mar|^t, be 
taxable to the us^iaalKr, cq\ 1 mines, &c. 

expreffed in the ih^tpte *, the anfwct «* ajl things whiph 
are real upd d ym^^revefwe mufl^b^ taxed to the pQorJ' 
Ir Kh^ (J), th^ cntiUed to toll- 

tin and being certain jpropotifcus of the tin 

railed by^thi^bd^eaturer||^\vas held rateable f 01 f^^ch pro- 
pp^tiohs^r^eilretf by «hira. It, cannot vary the cafe that 
this payw^nt i« referved to the lelibrs by the name of a 
rent. Rents 'are only held-^not taxable where the whole 
ptopt of the huid i^^lp the firfl ihftance taxable^ in the 
hands of tl^ tbitantj or aflual oceppfers j in which cafe 
It would bu twicb tax(^, if the landlAi^ were again taxed 
for his reAt ? butthf ground of the forhxer declfions was^ 
ihstt the adventurer# wei^ net tenable for their profits, 
Wldcbcuiterfsilif^rious, and thcrefc^ the lord or owner, 

(*) 4(ft. *“ i 

73.p.a3ft {d) ^Ttm 4^^* 

A a 4 wh 0 
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*ivho run no rifk, was taxable for \ ,jJ^e rtceived in rt 
{ped of hib teal projSt : but the lan<^lord of owner ha* 
always been cohfideted taxable for ariy profel?^ fhe land 
received immediately by him, |^r whith the tenant or 
aftual occupier wbs not afleflabA ^ prltlCiple appears 
to recognized by Lord C. . in ddivering the 
judgment of the Exchequer fjhaiuber itt Ld* Suiex* Grin^ 
dall{a)y and by the Courts of 1C B, and C, P, ht Edier* 
fall V- BnggT{b)t Aiktns v. Davi^ {t\ and Halford y. CapC’^ 
land (rf). In al) thefd cafes 4# feems to be taken for 
granted that rents and otlrer amnul profits of land are 
rateable, unlefs -u here the tenant is afl jlTable forihe whole 
annual value of fuch land in his occupation ; and m none 
of thefe cafes any notice taken of the refidence of the 
proprietor in the parifh in whuch the property lies* 0<r- 
cupur in the ftatute of Ehzabdh wa« meant to be ufed in 


the popular Ibnfe, as is, of real property : 

if 

and inhabitant has ^ways been conBdered as extending 
to includo the ownerl of eveiy fpLci^s of property in the 
pi ICC, whether lying In grant or in livery. Tbo gfcat 
diftinftion as to lefidcaice lies between vcmI and perfonal 
property, where the owner is rated for his ability geno- 
rally; srhi^h muft of courfc be in the place where he 
rtfuies; fof there only it be \irible: but all local 
nibble property, )iel(Ung annual profit, i,s lalcable in its 
natvre ; and real propjrt) can or\ly be rated in the place 
where it is fituatc, and whcic alone it is vlfible and pro- 
duces profit. [Ld. Eikfjhm Qugh OL What is there Jn 
♦his Cafo, whith is to be tlje fwbjefl-matter of rating, but 
a contraft, by which th hndloMs get a certain profit for 
grasititig to others a liberty of mining, when perhaps the 


ifi) R //. Blat. * 65 . U) 

W 5 * 5 * 3 iW/. i»9<— 143^'^ 

tenant* 



w THi FtmtTH Year or 

tenants may never fee able to any prpfit at all fromt 
the land, wjiicb may be v^hplly unprodu£l^ve ? B^fyley J. 

Jn OJIj^ and T/^t. Kir/g v. Sf. jignes^ the property 

for which the lords were rated was not demifed, Lc 
^/a;2r /, The argument goes the length of contending 
for the rateabihty of all rents in the hands ot land lord '^.►3 
ft does fo where the fubjei);i^(tnatter Is not rateable m tlte 
hands of the tenant.^. 

OampUr^ Ratne^ and Hulhcky contra. The demife is 
of all mines, &c. within^ certain diftnd, with a licence 
to dig for ore, &c, and a money rent is referved in le* 
fpeft of that licence, but nothing has yet been produced 
by the land, which land israt-^able, if at ail, m the hands 
of the tenants for its annual produce, fo far as the fubje£t- 
matter produced is in itfeif liable to be afTcircd within 
the conftruflion of the ftit. 43 Ehx. But this is an 
attempt to rate a money- tent m the hait^s of the land- 
lords, none of whom refide in theparifh, and who not l>cmg 
rateable as tnhahifantsy can only be rated, if at all, as ac- 
tual ociiupiers of land within the paiifli. It mud therefore 
bo fliewn that the receipt of rent elfewherc is an a^iSual 
occupatibn of the land in iefpe£l: of w^hich fuch rent Is 
referred; which mufl go the wdiole length of cftablifliing 
that landlords are liable to be lated, as well as tenants ; 
and this, even though the land produce ho annual profit 
at all m the hands of the tenant. If this w^ere fo, a h\nd- 
loid would by the fame rule be rateable for the profits ot 
his timber. It has been long fettled that no other mines than 
C9al mines, which are exprefsly mentioned m the ftatute, 
are rateable at all ; but by the conftruftion now con- 
tended for, they would be made rateable in the fliape pf 
rent in the hands of tlie landlords by whom they were 
leafe^OUt* The decifion in Roxvllf v. GJ/, on which 
A a 3 37^ 
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Lord Ellenborough C. J. The truftees can only be 
rated a$ inhabitants or as occupiers within the parifli. 
We have fo recently (h) put a conftru£lion upon the word 
inhMtant in the ftatute of Elizahethi as meaning ^reftdent 
within the parifti, that it is unnecefTary to difcufs the mat^ 
ter again \ and the fadl of fuch an inhabitancy is negatived 
by the cafe. Neither are they occupiers pf the property 
for which they are rated ; fo far from it, that they can- 
not maintain trefpafs for any injury done to tlae property 
which they are fuppofed to occupy : and even if they 
were the actual occupiers of coal mines, they would not 
be rateable for them before they were worked and produc- 
tive (c). But this is,no more than a contraft with tenants 
for the payment of a certain rent for ores fuppofed to lie 
under the furface 5 and if the tenants fhould open 

(tf) 5 'Ttrm Hip, 596. 

(^) V Nkhaljon^ ftnte, 330, and Wxlhami v, 34S. 

(0 Vidt Rtx V Bednuortb^ 8 Eafi, 387. where the leflee of a ‘ 

which, having chafed to be produflive, was no longer worked, was held 
not liable to be rated for it, although he wAi ftUl bound by hh covcnaiit 
fp the rent ref^rvcid to his landlord* 



CASES iM EASTER TER>I, 

Tie King V. St.jignes proceeded, was /doubted by Lord 
Kenyon in Rex v. Parrott (a)* But /this cafe is at all 
events diftinguifliable i for there the ^profitii&f dip Jord 
arofe immediately from a certain proportion of die ore$ 
brought to the furface witliout any cxpcnce or rifk on bis 
part j but here the ores are demifed, and the landlords 
receive a certain money-rent for their intereft in the land 
during the leafe, whether any ores be raifed or not; 
which rent is not the fubj eft-matter of occupation witliin 
the parifh. Then there is neidier inhabitancy nor occu- 
pation, in refpeft of which the landlords can be rated in 
this parilh. 
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IN THE F|FT;[ETH OF GE0R(3E III. 


ground raife the ore^ referving a certain proportion of 
ore to the ground landlords. There is no occupation of any 
thing wlthij^thc ftatute. If hereafter the tenants fbould 
open the ground arid raife ore, the trufiees will then be 
entitled to certain proportions, and fuch profits may 
come within a different rule, as lot and cope j upon which 
no queftion at prefent arife<j, and therefore it is unnecef- 
fary to fay any thing. 


i8io. 

Th« K twe 

The m/hop of 
Rcciii«^ 
and Otheri* 


Grose J- was of the fame opinion* 

Lr Blanc J. If the truftees were rateable at all, it 
muft be as occupiers of the mines or feme proportion of 
them : but here they arc rated as for a refit co nomine, 
for which, if they were rate ible, every landlord might by 
the fame rule be rated for hi^ rent. 


BaylE’ j. declared himfelf of the fame opinion. 

Order quaflied. 


The King againft The Inhabitants of Diddlt bury, 


jufliccs by their Older of tlie i ;tli of Aug, 1809 
XQTCiO^edMaryDavhs, finglewoman, with child, from 
Much Wtnliick to Diddlebiiryy both in the coujity of Salop. 
The Seffions, on appeal, confirmed the order, fubjeft to 
the opinion of this Court on the follow ing cafe. 


Tht panfti in 
vylioAj ia\(tur an 
order of removal 
IS made m4> by 
conltnt abtn- 
don It, Without 
waiting to 3p» 

pcil to the Sef- 
lions and hav* 


Soon after the tranflation fiffions in July 1809, two 


Juftices by an order removed the faid Mary Davies from 
Much Wtnhch to Long Stanton parifb, in the fame count j *, 


aftei rui«hotc!ei 
c ntcUed by the 
rt moving ma» 
giOntes, with 
the confent rf 


both parlfhas before the time of appeal, another order made by them^ removing the pau^ er 
10 a dillitrcnt parilh, was held good 


A a 4 


by 
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^8fo* 

of 
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by Vitftue <>f in^M^h ord€Jr Art? M^aa conveyed hy the parKti 
officers of Much Wenlock^ and delivered by t!h^rti, wlift 
the order, to the parifti officers of Long St^on, who re- 
ceived het* ac6otdmgly and maintained her there fox five 
U^eeks at the expeAce of Long Stanton pariffi. On the 
15^ of following, doubts having been entertained 
whether the order iqaade tn July preceding Could be fup- 
ported by evidence, a meeting was had between the parllh 
officers of Much W^ilocky and the pariffi officers of Long 
Stanton, who finding the account given by other witneffes 
was different from that ^ivetf by th j pauper, on whofe evi- 


dence the firft order of removal to Lof)g Stanton had been 


made, and being of opinion that it could not tlierefore be 
fu^orted j they mutually agreed to cancel that order ; 
which they accordingly did, with the confent of the magi- 
ftrates who had made it ; and who thereupon made ano- 
ther order, which is the order now appealed againft,*and 
which was made before any Seffions had intervened to 
which any appeal againft the firft order could be made. 
There was no appeal againft the order of removal 
Long Stanton, 


When this cafe was called on, Le Blanc J. fald that tlie 
poiftt had been exprefsiy decided in the cafe of The 
T. Llanrhydd (a)jf and Ld. Ellenhorough C, J, faid that the 
point was fo clear upon ptinciple that it did not want any 
miffiority to fupport it^ The Cottt^, therefore, thought it 
unneceffaty to hear The Attarney’fQeneral and Htjroyd 11^ 
fu^ort of the orders. And after Eeake and Puller had re^ 
feited to Chalhprj v. Chipping Parihgdon (^), and urged 
fhpitly that hpweyer an order made might be abandoned 
before cx^cutiouj it could not afterwards j hut being in thp 

, * Uy 

Mkt, 5 C 6j8. (#) * SaJi, <8«, 1 

*• tw. 
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XAture of a jtvigmeat eaecuted, it ctmi4 only be Iremfed 
by appeal} 


fStia. 


Iior 4 Eliienijorough C J. laid there are two waya of 
getting nd of an order, one by confent of the panlb in 
whofe favour it is made to abandon it ; the otheta by 
waiting till the time of appeal and appealing againft it jtQ 
the SelUons, by whom it may be qualhed xf not Cupported. 
Here the panlh m whofe favour it wae made, finding 
upon further information that they could not fupport it, 
very fenlibly determined to abandon it at once by confent, 
and a£ied accordingly. And what obje£iion can tlicre 
be, as Ld. Mansfidd obferved m the cafe mentioned, to a 
party’s abandoning a judgment intended for his own be- 
nefit ? In the cale in 5 dlda there was no confent of^thc 
party in whofe favour the Older of juftices was made to 
vacate it. 


Curimtip 


Orders confirmed* 


The King azaii0 The Inhabitants of Hinckley, 

TTPON an appeal from an order of Juftices, remowg An indenture 
JPtana the wife of James Adit from ^toh in Covenfij 
to Htnckhy m LeictfierJInre^ the Seflioiis confirmed the 
order, fub]e£t to the opinion pf this Court upon the foil- w 

lowing cafe; ^ ^ the poor oft 

James Adu^ the pauper's hulband, wajsiu Afril s8oo raining mom 
put out as a parilh apprentice by die hsjpilet of Atsmm^ die 

* ac large, not be* 

in^ Htpetebed by evidence negativing its'^xt'CiiViod by a majodty of the churchwardens 
and overfeert of the liamlet, fhatl be deemed good by intending rhat there were two over* 
liieri for the haifdet as required ^ list, tv Sr 14 Cer. a r is / at* and only* enr tbmrtk^ 
warden by cuftom m the fame place x and therefore the apprentice fervmg 40 days ttiidsr It 
gains a feUiemenu 

and 
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and /imd ii^refthan, 40c <tey> in |i2i:^ of Hinclley. 
under fuch indenture. The , indenture run ijxus: — ^This 
indenture made the 2d day of April iSot^ j||the 40 G. 3. 
{Ice. witi:^fleth that JF". Skeichieyy cburclmardfin of the 
hamlet of Atterton in the parifli of Wethrley^ in the 
bounty of laeicefl^r^ and J, Geary ^ overfeer of the poor 
of the faid hamlet, by and with the coiifent of his ma- 
jefty^s juftices, &c. by thefe prefents do put and place 
James Adte^ aged 14 years, a poor child of the faid pa- 
rlfc, apprentice to «/. Bazley of the parifli of Hinckley^ in 
the county of LekeJUr^ frame-work knitter, with him to 
dwell and ferve, &c. until the faid apprentice fhall ac-. 
complifh his full age of ai years according to the ftatute^ 
&c. : and £0 it proceeded in the common form ; con«» 
clMiug with covenants by Bazley to the faid churchwar- 
deof and overfeer/, and every of them, &c. and their 
fucceffors, to inftruft the apprentice in his trade> and 
fo to provide for the faid apprentice that he be not a 
charge to the faid hamlet, &c. In witnefs, &c. (Signed,) 
W* &ketchley, /. Geary y and J. Bazley ; and the confent 
of the two juftices to the indenture was in the ufual 
form. No other evidence was produced either on the 
part of the appellants or of the refpondents. And the 
queftion was, Wliether the indenture of apprenticefhip 
were a valid inftrument or not, being made and executed 
by one churchwarden and one overfeer only ? 


The Attorney^Generaly Reader^ and MortcCy in fiipport 
of the order, dated fliortly that there was nothing upon 
the face of the indenture which fhewed that it could ndt 
have been executed by a competent authority. TKero 
might have been another overfeer, and the one overfeer 
und the churchwarden who executed the indenture would 

bo 



in THB III. 3^ 


be a majonty of die dtree, wjiich is all thatthe ftatttte 
requires. And'they referred to Rexv. Bejlmd {t), nibete 
an order of al^jomtment of one overfeer was held good, 
upon an iftfendment that one other at leaft mighi haife 
been appointed by another order. Or two nii^t have 
been appointed for the townlhip, of whom one only lulght 
be living at the time of executing the indenture. 


iSiei! 

•t 

HlNCXLEt* 


Reynolds and Holbeche contra, after noticing ^iJiat tins 
was an indenture executed by die officers of a towijhip^ 
obje£led that there could be no churchwarden of a i(ra)n^ 
fhip [c) ; but if the churchwardens of the parifli at large 
were empoweicd to zGt with the overfeers of each town- 
fliip which maintained its own poor feparately, then as 
the ftat. 13 & 14 Car. 2. r* 12. /. 21. exprefsly diims 
two or more overfeers to be appointed for every fuch 
townflirp, in neither way of conffdering the cafe could 
one overfeer or one churchwarden be a majority of the 
legal number of officers neceflary to concur in the aft ; 
for one overfeer could not be a majority of two^ fuppofmg 
that the churchwardens of the parifli at large cannot aft 
with the overfeers of townfhips within it : or if they can, 
yet as by the 89th canon of 1603 {d), there muft be two 
churchwardens ; the one chofen by the minifter, and the 
other by the parifliioncrs, unlefs there be a cuilom (hewn 

(a) 5, 

(h) I 446. n. i Corfl, 15. and i fyi/f.jlZ, 

[c) Vide Rex v» Clifton^ % Maftt i 69 * where this queAion was difcuffed 
but not decided. The ftat 17 Geo. a. c. 38. fpeaHs throughout of church* 
^WMrderi xnd iverjeert of the pariOi, or place: and /. 15. en- 

a€l$ that overfeers of the poor within every towoftlip or place where 
there are no churchwardens ihali execute all the fame powers as church- 
wardens and overfeers may do by that or any former ftatute as to pa- 
rMhes } and 13 & 14 Cmr. a. c« ia« as to townfhips. 

Vide tJSurnU EceJ^ t, 370. tit* Cbrnhwardern, art# 3* 


to 
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iSit). to the contrary (a) 5 one churchwarden and one orerfeer 
cannot be a majority of the four. In Rix v. CUfton {b\ 
0g^ . an appointment of one overfeer alone for^^townllilp was 

«riie Instants to be bad; and a certificate of the fettlement of a 

pauper in the townftiip figned by him alone wa« on that 
account held intalld. It is true that the fa£l of there 
being more than one overfeer for the townfliip was nega- 
tived by the cafe ; hut the Court proceeded upon the con- 
ftruftion of the ftatute 13 & 14 Car. 2. So in the King 
r. 5 /. Margaret^ Leicejler (c ), where one of two church- 
wardens of a pariih was alfo appointed foie overfeer, a 
certificate finned bj the two was held to be void, and did 
not prevent a fettlement being gained in the certificated 

S ‘fh by an apprentice of the certificated m'\n. In cafe of 
death or removal of an overfeer before the expiration 
of his ofiice, power is given (d) to the jufUces to ap- 
point another in his (lead ; and therefore the intends 

A 

(«) 1 do not find any inflanco ftated in Dr. Burn of a cuUom to have only 
mte churchwarden in a pariih ; all the cafes of exceptions to the canon are 
as to the right of electing or appointing one of the two or both. Thera 
is indeed an inftance in Warntr^h cafe, Cfo.Jac. 532 , of a cuifom xn 
the pariih of M tialltrufs^ in Londony for the pariihioners to e)e£t annualfy 
cut of a certain defeription of perfons one to be churchwardeoi who waaf 
to continue for that and the fucceeding year, the fame perfon being called 
Upper Churchwarden one year and Under Churchwarden the other : but 
Hill tlierc were always two co-exiili^g ehurchwarderft. Ahd Dr. Bum 
afterwards * cites CibJ. 215. to this purpofe, that /* aitbongb^^ fooio^ 
places there is but One new churchwarden yearly eledled (he who wav 
}tifiidr churchwarden before being continued of cotirfe,) yet in that ^afe 
the boofhs of conunon law«s well as tlur canpn fuppofc a pfw'.clellion 
to be made of batb.^ Whether there be any inftance in fa£t of a cuf* 

Ipm for one churt^hwarden only to be appennted by a particular ttfwfifiiip - 
noaintaining itf own poor feparately from. thereat of the pariih, to a£l wi||i 
the overfeeri of that town/hip in all its local and feparatc interefts, and^ 
with the other churchwardens in ajl matters of general conocrsi within ^ 
the pariih at large. 

(i) %Ea^y i68. (f) g 33a* . 38* 
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mcnt of an original appointment of two, and the death of 
one, before theiiidenture was exed^ed, wdll ivot help die 
cafe. Then if the indenture were void for want of^prf5>er 
parties, no fettlement can be gained by ferving under it^ 
according to Rex v. Ham/iall Ridwate (^). 


aft to. 

Tfatlpiifo 

IntiiliiltiillfiT 

of 

<1 


Lord Ex.lenborough C. L No evidence having been 
given to impeach the validity of this^indenture by (hew** 
ing that it was ex^c^ed by lefs; dian a majority of the 
proper officers charge^ witli that duty, the validity of it 
muft be tried by itfelf : and if any intendment can by 
law be rpade to fupport it, we muft make that intend- 
ment* Now if there \yere two exiftmg overfeers at the 
time, and only one churchwarden, the two iS^hoexecu^^ 
the iiKkmturc, beiiig a majority, would be fufficietitPS 
bind the apprentice. Then can there be by law only 
one churchwarden ? That may be regulated by cuftom, 
and by cuftom there may be only one in this place ; 
therefore the party who impeached the indenture (hould* 
have given evidence t# rebut the intendment which 
may be made in fupport of it while unimpeached by evi- 
d^ce. 


Blanc J. The indenture was produced ozi one 
fide, and there was no evidence to impeach it on the 
other. The queftion tlien Is, Whether by any intend* 
ment of law fuch an indenture can* be good ? And it 
ipay be good hf intendment in the way put by my 
liOrdp Then not b<Sng impeached by evidence, it ftahds 
good. ' , ' ' 

The oflicr Judges concurring. 

Orders confirmed. 

» ft*) J T<r.i 3*.* 
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The Kino agatij/i The Juftices of Lancashire. 


An applicltisii 
under the high- 
way ad^, 1 3 G.3. 
€ 78. /. 47. 
for a rate to ic- 
imburfe two in- 
habitants of a 
pariHi on whom 
a tine for the 
non- repair of a 
highway had 
heen levied » 
after a convic- 
tion upon an 
indidiment 
againff the pn- 
riih for non- 
repair, ought to 
be made within 
a reafonible 
time aftLi fucii 
levy, before 
any matt rial 
change of 
inhabitants * 
and this Court 
refufed a man- 
damus to the 
jufiices to make 
fUwli rate after 
an interval of 
eight year*;, 
though applica- 
tions liad been 
fiom time to 
time made to 
the migiftrates 
below in clic in- 
terval, who had 
declined to 
snake the rate, 
on the ground 
thit rhe panfh 
at Jai^^e h^d 
been improperly 
jndidlcdandcon- 
■vi^ed, the onus 
of rep iir dicing 
thrown by im- 
memorial cuf- 
tom on ir.re- 


indictment was found at the feffions at Lana^erf 
in the Spring of 1801, againft the inhabitants of die 
parifh of Eedesy for not repairing a certain road lying 
in the hamlet of Higher Irlam in tliat parifh, which con- 
fifts of five townlhips maintaining their own poor fepa- 
rately, and has fix churchwardens appointed by the in- 
habitants, who condud: the bufinefs of the parifli at large- 
The affidavit on the part of the profecutor fluted, that 
©n the finding of^he indi£lment the churchwardens met 
together, and employed an attorney to defend it on behalf 
the parifli. But the affidavits in anfwer to the rule 
fluted that the feveral townfliips were divided into differ- 
ent hamlets, and that Barton -upon- Iruoell^ one of the five 
townfliips, was divided into twelve hamlets*, of which 
EccleSiBarioji^ and Higher Irlam were three; and that the 
feveral hamlets had iinmemoriflly been accuftomed to 
repair each their own highways. That the other four 
townfliips did not interfere in the defence of the indi£fc- 
ment ; but that the churchwardens and overfeers of the 
townfliip of Barton undertook the defertce of it, and 
employed the attorney for that purpofe. In 051 . 1801, 
the inhabitants of tlie parifli of Eicles were found guilty, 
and at the beginning* of 1 802 an eftreat was iffued againft 
tlicm by order of the feflions for 400/# for the repair of 
the road ; which fum was levied oit Mr. Trafford of the 
townfliip of BaHon^upnn^Irwlly and on Mr. Clarke of the 
townfliip of Irlamy both in tjie parifh of Eccles ; and the 


noi difliidt 5 nnd thoupb fo lately as the year before tliis appllcaticn, the mar,iftratcs liad or- 
dered an ACCvJnt to be taken ot tlit quantum expended upon the repairs out of the money 
ievied. 


money 
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j<s; 

money was paid into the bands of two pcrfons named^ to 1810. 

be laid out in the repair, and part was accordingly laid The 

out, and the road repaired, and Co cextibed to the ma- ataii 0 

. . . The Jufticds «f 

giftrates. Immediately after which, application was made 

on behalf of Mefirs. Trafford and Clarke to two juftices 
afting for the divifion, for a rate on the parifii ol Eccks 
to reimburfe them ; and fimilar applications were aft^- 
wards made from time to time, but w^hout effcft j the 
magiftrates refufing to interfere, on the ground that the 
verdift had been improperly obtained againft the inliabi- 
tants of the parHh at large ; the road in qucftion lying 
within the hamlet of Higher Irlam ; whichj^ Jn common 
with the other hamlets into which the pnrifh was di- 
vided, foparatcly repaired its own highways. ' 
the deatli of one of the magiflratcs who had prin- 
cipally cppofed the granting of the rate to reimburfe, 
application was again made at the end of 1 808 for the 
rate ; and all the circumftances of tlie cafe were brought 
before the Sefilons in April \ 809,^ who then ordered an 
account to be taken of the money which had been ex- 
pended on the road, and the balance remaining in hand 
of 148/. 17J. lor/, to be paid over to MefTrs. Tra^^rd and 
Clarke ; but the juftices refufed to make any order for a 
rate to reimburfi^ them tlie x/. 2s. 2d. which they liad 
paid. 

The ptefent application was for a mandamus to the 
juftices of the county, commanding them at the next 
fpecial fejSoons to hi holden wthin the limit where the 
parifli of Eccles lies? purfuan; to the general highway 
aft (flf), to catife a rate to be tnadb according to the form 
and manner therein preferibed for the reihiburfing /. 

Traffordi £fq^ and S, Qlarkij adminlftratrix of R, darke. 


{•) ijCw. 3.r. 7S./.47. 


the 
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Ae ihonics levied bn them for the' ‘fine impofed upost 
the ’ inhabitants of the parifli for 'the non-repair of the 
road* 

Park now oppbfed the rule on two grounds 5 firft^ 
that the parifh at large had no concern in the 5road in 
queftion; that the defence of the indiftment had been 
undertaken by the townfliip of Sarion, who ought to 
have pleaded either their own liability or that of the par-^ 
ticdlar hamlet; but who, by their own default, had fuffered 
a verdift to pafs againft the parilh 'when a good defence 
mights hav^ made to it : and therefore the rate to 
rcimburfe t^ht to be made cither againft the inhabitants 
of^ie townftiip or of the hamlet, whichever was bound 
tjiPfe" repair of the road. And h^' referred to Tke Kwg 

Towfj/hend {a)i where a parifh confiding of two diC* 
trifts, which were bound to repair feparatcly, having 
been convifted for not repairing a road in one of the diC* 
tri 6 ts *, the other diftrift not having had notice of the in- 
dii^ment ; the Court confidered it as fubftantially the 
convi£lion of the one diftrl£f : and a fine having been 
levied on an inhabitant of the other, they granted a fpe- 
cial mandamus for a rate to be levied on the diftrift 
bound to repair the indidfed part of tlfe^ll'oad. adly, He 
refifted the application on the ground of the kngth of 
tithe which had intervened fince the levying of money, 
during which a great change of the inhabitants muft nc- 
ccflatily have taken place. '5' 


. Scarlett and Tafes in fopport of the rule faid, that the 
cafe of The ^ing v. Tawnpend mull have proceeded on 
tlie ground of fraud ; the inhabitants of the iDmocent 


(a) JDougK 411 , 


diftin£l 
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ri<9j not hmog had any nptice of the indiameat : jbtft ‘ |8 le. 

here there was no pretence to fay that pariih at lyge } 

had not ndticei whether the iudiaxnent were pro^^t^rly' 
defended or not. [Lord lillenhorough C. J. Wheitit'A^aS 'tAt^tiSiLaf 
known tlxat the roads were repairaWe feparateiy, %y the ® 
different diftri^iis of - the parifh, it was a frau(|^hi tbofe 
who undectooh to defend the parifh againil the'aqdtdl* 
meat not to have put* in a fpccial pka to that purpofe.] 

The reafon why the general iilue was pleaded in^s cafe 
wai, that the diftrift difputed the fa<a of this being a 
puhhc road, apd it was not competent for <be defendants 
to plead both the gcneial ilTue and the ipeciad matter. 

In fa(9: the evidence was much ftronger l^tht it was not a 
highway than that tlie particular diltri£l had been^^tome- 
moriaily accuftomed to repair all the htghway8Sdl0m it, 
unlefb evidence had been admitted of the repair by each 
of the other of their own highways ; of which 

doubts were at tlut time entertained upon the form of 
the fpecui plqa then commonly ufed \ which was merely 
that the road in qucllionlay within the particular diffridf, 
and diat fuch diftrift was immcmorially accuftomed to 
repair it. Bchdes which it doubted whether fuch a 
prefeription applied to voad» recently made or become 
public, or was confined to am ient roads (a). But now 
another more comp vchen five form of plea is in ufe^ better 
ad^ted to let in all the evidence beauug upon the pafe; 
iu* which it is alleged tlut the paii(h is divided into per- 
tain dlftucfs, and diat each of thofe diilriGs is im)|Nenio- 
rially accuitomed 4p repair all die public roads withink(^)- 

{a) Vide v. 74 k» fcfr. of Vvrrf.»o!y ^ 8S. tnd 

argument in Rex v ifh'J^etdg z*]e'm Rep- 109. ^ 

Vid^ Hex V. SnJeh i Ranjh or^Sf 1 1 Fuf, ^CiL. for an inftmee of 
fnoli i pie# i tbcsug^tlut was beJd bad upoa m dpccialtobj^^ibn of in« 

ptlrcr foit 


, VoL. XII. 


Bb 


CLord 



^ SJ(^fA 99 >^k, ir |rai4f he eemembereil a jplea of 

* that iteferiplipnHt^^an indklment againft a parifli (n) i?j 

thjc of while he wa$ at tlie bar.] .At 

any rate, if there be any doubt a& to the right of the par-- 
^ ties applying to obtain the particular relief ptayed foil the 
juftices ^ay return the fpecial matter to the v^rit. They 
then-obferved as to the delay of the application ; that the 
indjfftment was only in 1801, and it was feme time after 
before the money was levied and laid out ; after which 
Mr. Clarke died, and applications had been made to the 
juAiccs froriktime to time, which fhewed ^that the claim 
was not tneai^^o be abandoned. And as to a change of 
inhabitants ha^g intervened, that muft always happen in 
the of the tlniig, even u here the greateft poltible 

ctpJKon is ufed, which is never required in cafes of 
this kind^ 

Lord Ellenborougu C» J. TIus is an application 
to the diferetion of the Couit, to flnft a burthen fiom 
thefe parties, on whom it has been innocently, perhaps, 
but certainly negligently, fixed, and to put if upon others 
who arp alfo innocent of the charge. And though ap- 
plications of this fort have been entertained ; yet that 
muit be underftood of fucli as were recently mad** after 
the occafions which gave rife to them. But what per-* 
verfe juftice it would be to grant fueh an application after 
an interval of eight years, when a large proportion of the 
inhabitants muft have been changed. Supppfe an adHon 
’ trf titfiumpfit could have been brought in fuch a cafe for 
the conirU>utory fhares of the other inhabitants, the fta- 
tute of limitaticms would have run upon it s but if this 

. (^) Qi!* Dutpin was mentioned 

anpllcfttion 



itppifcliltioft be i^uft be paii ft#,? ^ ^ 

irate. * The^lengft <Sf tin^e 4fteref6re %hzch M«ielapftd'4^* 
a fuflicieftt anfvr^ thiS applic^tlofn^ widioat^itigittisn^^ 
at large into the fttbjeQ;. ^ . 

Gkose h » Nothing flould, be oaiore uiyuftifia^le thm < 
to put the defendaaat^ to the expence of making, a Xpejoial ^ 
xetum to the wiitj when the granting k at all woiiJ#! W 
uiijuj9;4 

Le Bl4nc J. The latenefs of the application is a fuf- 
ficiexitanfwet to it : it ought to ha\e been made recently 
after the occafion : and it is no anfwer to objedion 
that the parties waited till the money had been laid out, and 
all the accounts were made up. Tliofe who wereto|j|Pjied 
to pay the money in the fuft inftance ^ought to have 
applied within reafoiiable time for reimburfcincnt, and 
not have waited till a great change had taken place 
in the body ol tlie inlubitantb who weie to coutribuie 
^0 it. 

lU^n V h agiecd 


Th« JuAi<M)t «t ‘ 


Rulo ilifclurgcd. 
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Tbafjifayf 
May A4th. 

A party in a 

cauO; having 
changed his at- 
torney in the 

5 rogrcfs of it, a 
udge's order 
was afterwards 
obtaintd hv t*ic 
fecond at < -ncy 
lor the delivery 
of a hill hgn^d 
by the firfl at- 
torney under 
the i G, z. 

t %l J 
which delivery 
was accotdingly 
ma k CO tlie fe* 
cond attorney 
in the caufc : 
held th It this 
was a (ufRcicnf 
delivery to the 
fatty t'j It 
cbargtd there- 
ve th. Within 
the wordu and 
meaning of that 
Aatute, fo as to 
enable the firft 
attorney to 
bung his aflion 
ag**»nh the 
chc it tor the 
amount of fuch 
bill. 


Vincent, one, See. againjl Sl^ymaker, 

'JpHIS defendant m the year 1808 had employed the 
plaintiff as his attorney in an aftion hroUght by him 
againftiiffdfr/; and another, and in the progrefs of that caufe 
the now defendant changed his attorney, and employed 
Mcflrs. Rogersy his prefent attornies; and thereupon a 
Judge’s order was obtained, intitled « ^layifmker agalnft 
tiearUy and Another whereby, “ ITpon hearing the attor- 
nies or agents on both /Ides, and by coiifent, it Was ordered 
tlut Mr. Vincatty the plaintiff’s late attorney, (liould de~ 
liv^T MelTrs. Rogers y tlic plaimiifS then prefent altor- 
nies, on or before the nc\t day of Ihlat y term, a bill 
figned of Ins fees and dirDuifements in this and all other 
caufes and matters whctcin lie hath^been conccrneil for 
the faid plaiiitilf. Dated Cth Die. 1808.” A bill was 
accordingly figncd and delivered by Mr. Vincent to 
Mc/frs. Rogers: And aftcrwanls the prefent action having 
been brought to recover the amount of that bill, objec- 
tion was taken at the trial bglbre Lord EUenhorongh C. J, 
at V^e^mU^ery tliat the bill was not proved to have been 
delivered to the party to be charged the^’civithy or Itft 
** for him at his dwclling-Iioufe or lall place of abode,” 
as is cxprefsly required by the flat. 2 C. 2. c. 23. /. 23., 
one month or more before the aftion commenced. To 
which it was anfwercd that a delivery to the attorney of 
the ]>arty of any thing within the fcope of his authority 
in the caufe is the fame as a delivery to tlie party himfelf. 
But his Lordfhip thought that however the attorney of a 
party in a caufc was for general purpofes, conucdlcd with 
tJie fubjea-matter of the caufe, to be coiifulcrcd^c fame 
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a$ the party himfelf; yet that as the ftatute expref&ly 
required the delivery to be made to tie party to h charged 
with the demand, the delivery which had been made to 
his attorney in this cafe was not a literal compliance with 
fhe And he faid tliat he was feaiful to depart in fuch 
cafe from the letter of the a£l, not knowing how far im- 
plied deliverances might be carried beyond the meaning 
of the legiflature, He therefore direfted a nonfuit 
which was afterwards moved to be fet alide, in order to 
take the opinion of the Court upon the conftruftion of 
the ftatute, whether the delivery of the bill to the client’s 
then attorney under the Judge’5 order wer^ a delivery to 
the client himfelf within the meaning of the aft. 

G arrow and Path now fliew^ed caufe againft thftfHiile, 
and ftood upon the litei al w ords of the ftatute, which 
tliey faid was the only guide in matters of regulation of 
tliis kind. The leglflature meant to prevent the client 
from being taken by furpri/c upon the demand of his 
attorney, and meant to fecure to him a perfonal commu- 
nication of fuch demand before any aftion commenced 
for it. If a communication to an agent wmuid have au- 
fwered their intention, they would doubtlefs have cx- 
preffed it, as well as a delivery at the client’s dw^elling- 
houfe or laft place of abode. But fo llrift has been the 
conftrucition of the llatute, that in HiU v. Humphreys (<i) 
a delivery at the client’s coutttiug-hQufiy'wh.exQ it was much 
more likely to have been feen by him, was held infuffi- 
cieiit to fatisfy tlie latter words of it. Here too the de^ 
livery was not made with a view to this aftion, but made 
Jn another caufe, between other parties, ^or another pur- 
pofe^i and upon application to a Judge by the defendant’s 
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then ^ho they idfnltted ti'cit? 

his pt^fetit auotnies ) but eentended thut d)at SA net irary 
the ^ueftion# fie Bt^hc h it a deliveiy prcKurad 
on behalf of die defendant for the purpofe of having die 
plaintiff’s bill taicedi in-order that the ^amount i 3 il|||ht be 
fettled.] It was done upon a change of attornies* and it 
did not appear tjiat the taxed bill ever ^ame to the hands 
of the client. J- Is it meant to be contended that 

the attorney is bound to make a pcrfonal delivery of Ids 
bill to the client ? and yet that would alfo follow if the 
words are to]>e taken litcially.] What is done by his 
order would be considered as done by him ; hut tlic cafe 
is different in refpcil of the perfon to whom the delivery 
is to be made where pcrfonal notice is required : as in the 
cafe bf an attachment, pcrfonal fcrvice on the party is 
ncceflary to bring him into contempt ; but the (ervicc 
of the irule need not be made m by the other 

party. 

Toppings Marryatj and Pufl(*r^ contra, maintained that 
all the beneficial purpofes of the a(SI had been anfwered by 
the delivery of the bill made to the defendant’s attormesin 
this cafe 5 and applied the maxim, qui hseret in litter a haerct 
in cortice, to the objeftion taken. If a delivery by the 
attorney’s agent to the client fatisfietl tli© words and reafon 
of the’^atute, fo mull a delivery to the client’s afgent 
having competent authority from him for diat purpofe. 
The aft does not fay that the delivery fhall be made to 
the client inperfoti^ but to the client, generally 5 and the 
queftion upon that brandi is, Whether a delivery to bis 
nttomey, having competent authority to demand and r^e- 
ifiive fuch a bill within the general fcope of liid 
be not a delivery in liiw to the client 
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'file ct&<cit^ on the ether hranch i$ >diiEereati for a 1819. 

mmtmg’bmtfe aa foch is not in law or 

pbue rfvhoiif^ This allb tUffew fnitn tlie cafe of fitocefs 
for contempt ; for a ina'in Is not Ixsible mminalit^ l?ttt 
bnhjr ^l^lker for the aO: of his propernttorncy * Then as ^ 
to the ilelhrery of the bill having beeti maiie in another 
CAufe and not in thivS ; there never can be a delivery of it 
in the very cauie^ for it miutt be made before the aftloti 


Loid Eij.tvBOROrcH C. J. The queftlon here i% 
Whether the ac\ of parlianient has not annexed as a con- 
dition to tlie bringing of this action by an attorney againft 
his client for the recovci y of his fees and cluirges^ .that 
his bill fliall have been delnered a montli befibiS the 
action bicught to ih pai-ty (hmfelf) to be charged there-- 
mthi or left at hifgdwelling-houfe or laft place of abode ? 
And i believe I am fo unlorturnte as to difler from my 
brothers upon the coiMt ruction of the act, which dimi- 
mllies myconfideni?e in the opinion 1 had formed upon it* 
It ftrikeSTiie tbitt the objed of requiring fiicli a delivery 
was that the bill fliould be drawn under the client’s own 
vigilant obfervation ; and this was required not for the 
purpofe of ptote fling the attorney making the delivery, 
but the party to wliom the delivery was to be made ; 
and that is an anfwer to the argument drawn ixo&i die 
fuffictency pf a delivery made by the attorney’s ciert Ot 
agent, in lefpefl of which the words of the ftatute will 
admit of a larger interpretation than where it fpfsaks of 
the delivery to the party who was meant to be prptefletl. 
Now here the bill had been delivered un4er a Judge’s 
order in another caufc to the party’s attorney in that 
taufe^ and for die purpofes of th^ fuit the party mutt 
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be tal^!pn^^ave i[?Bpi^«d» attoamef j 

fqr all the fetipe 0 ! his employBfwwit 

after be w^. t 4o&& 

apgw, that he had ext^rydad his c^onfidertee fuetharito all 
his former lufinefs.- It fpnietimes happens that .j|^fecfon 
i$ gjeneral attori^ey fhr a mercantile .)ipufe in the city, 
while another perfpn afts as their particular attotniiiy for 
a particular purpofe j as in an action upon a certain po^* 
licy : in fuch a cafe how could notice to the particufa^E^ 
at^i^rney bind his client for general purpofes out of the 
particular fuit for which he was retained. The client 
mi^ht only have defired to. have his former attorney’s 
bill in the particular -caufe then in progrefs, and the new 
att:)rney might without Kis client’s authority or know- 
ledge have taken out a Judge’s order in larger terms^ com- 
prehending all former bufinefs which the firll attorney 
had conduced for his client j and thi^ delivered to the 
new attorney : how is that notice to the client for general 
purpofes not connc£lcd with that||||it ? Every man, it 
is true, is liable civilltcr for the acls of his attorney, 
though not known to him ; but that is only to tfe extent 
of tlie attorney's authority. The a£t meant to guard dwi 
client agaiiift collufion j for otlicrwife the two attoynies 
might collude to avoid the taxatioa of the bill by thefe 
means. I do not therefore conftder that ail the beneficial < 
purpofes of the aft will be fecured by letting in fuch a 
ccAiftruftive delivery ^3 was fet up in this cafe. 


Grose J. I leapt at .firft tp my lord’s; cxmffaruftipn of 
dte aft ^ thinking that if pn^jjart* jof.die claufe was coiv 
ftrued Atiftiy? all. ^ \^^ords of k ought tU be fo con-# 
and that therp muA he a perfonai drfhrery of Ilio 
bill to the uppn (urfhe^ Coafide«at«m Idhuik 

that:- 
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that all that th< leglflatii:ife meatt to require that a 
moci<^ at teaft before the action brought the bill fliould 
be deliveted hj the attom^)r or his dgent to tUe client or 
hh agent $ fo that the client might have reafonable notice 
of the*4^^n<!^ to have the bill taxed, or advife with 
others upon it. And if the attorney to whom the bill 
was delivered under the Judge’s order in this cafe did not 
communicate it to his client, the client would have his re- 
medy by ad ion againft the attorney to recover damages for 
what he had fuflered by the negled. I think therefore 
that the maxim does apply in this cafe, qui h.eret in lit- 
tera hairet in cortice ; uiul tiiat the legiflaiure, by requirl 
ing a dehvery of the bill to the party, meant no more 
than that he fliould have reafciiable notice of its contents; 
leaving it to the conftuidion law, as in other cafes, 
what fhouldbe deemed a deh#ry to him foi the purpofe 
of notice. ^ 

Lf Blanc J. It appears to me that this delivery of the 
plaintiff’s bill to the attorney of the party at the time is 
a delivery to the party witliin the meaning of the ad. 
The ftrong argument againlt it is founded on the literal 
meaning of the ad, requiring that no attorney fliaJl com- 
mence any adion for the iccovery of any fees, &c., un- 
til one month or more after he flull have delivered unto 
the party to be charged therewith j or left for him at his 
dwelling houfe or laft place of abode, a bill of fuch 
fees, &c. But in conilruing thefe words wc mufl. 
look to the objed of the ad, which was not to put an 
attorney in a more difficult fituation than any other per- 
fon, in refpeft to the manner in which fuch delivery 
fliould be made, by confining him to make a perfonal 
delivery of the biU to his client, or otherwife to leave it 
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at Ills 5 thS^ <3feje£t ^f-as to pt<^ 

'per notice of the demand to the dieiA $ ^nd as tfee in- 
ture of tliij bD/inc1r$^d«wre, ilfe the eftargefe'/or doing if, 
could more ^ropdrly be judged of by the odicArs'of th> 
than by the party himfclfjj to enable h^/fi^hefovc 
be fued for the amount;, to have the bill taxed, 
and 10 give him^^an oppoitumty of piftting it into the 
hands of feme prOftflional man loi that piirpofe. Nov 
here the defendant having changed his attorney iii%ie 
progrels of a former action brought by him againft otTud* 
paijties, a Judge’s order for the delncry of tlie plaintiffs 
biif was applied foi and obc lined by hispiefcnt attorney, 
who had been hh former attorney;^ which bill was aic- 
co^ingly dejivered to his tiicn attonu y ; and the queftioii 
is, Whcthci fuch a deliver) to tlie attorney of the de- 
fendant be not in conftructioii ot law a delivery to him- 
fdf ? and I thmh it is. If ihe defBfont had fent a note 
to the plaintid by anothci perfo g jje diring him to deliver 
his bill to the bearer, a deine^lPo that pcifon muff, f 
.conceive, have been deemed fuflieicnt : for if a man who 
is entitled to receive a certiiu thing puts another in his 
place for the purpofe of receiving it, it is a waver of the 
perfonal delivery contemplated to be made to himfolf. 
Then it is the fame thing here where the^ delivery has been 
made to the perfon he had appointed to be his att6t- 

«ey in tW condufl: of the ciufe in the piace of the plaintiff 
whom he had difmiffed. The fore? of the argument here is, 
that the new attorney might have been appointed attorney 
for ji particular purpofe, but not for general purpofes, and 
he might have done this unknown to his client^ and 
might i?ot have put the bill in a courfe bf taxatibn, by 
which the defendant will have been deprived of thc'be- 
of the aft : but I thinl the attfWefr' is, that whfen 

the 
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the (J«fa:i<ifint ^onftituted hin^ ^8 attor^^, ^'*®'*?* 

the proper purpofes ^ an attorney fp conilituted ; and his TT^ 

* * itf ^ » ViflC’aNT* 

attorney#4>btamin|f the OFdc;r mufl; 1^ t^n to 

have been for the piUjpofe pf enahHng his have st 

^he lji|||||^ed; for the ordeif is to dehve?r a hilljigmd^ 
that IS, in order that the attorney *mlght be hound bjf 
and when delivered, the party hiay get an order for tak- 
ing it. Then ihall the attorney be bound by this delivery 
fjji^obtained under a J udge% order, and the elipnt he en- 
abled to have it taxed? and fliall not the attoiney 
the benefit of it as a "bill delivered agaiuft the client? 

Then fuppole the client had, as he mult have done, after 
the order to tax tljp bill, entcied ^ito an iindci taking In 
the Mailer’s books to pay fo muwh as Hiould appear due 
on the taxation ; could he, after having fo recognized^ by 
figning the book, the ac^ of his attorney in procuiing 
the bill to be cktivered, have objefled that it was 
not deliveied to hiwr It appe us theieforc to mo, that the 
client, having Jppouj||d his attorney, has put him in 
his pfacc for this purf^e, and has tlieieby difpenfcd with 
that deiivciy to Imnfclf which the afl would othci wife 
liave required* 

Bavift J. On the befl. conlidcration 1 c in give the 
quejlion, but Yetling ncveitluicfs the weight of my 
Lord’s reafons ^ I think the dclh^ery of th^ bill to 
die client’s attorney in ^he caufe was fufficient.^ The aJi 
does not fay that the dcliveiy fliall be to the client in per- 
fon, but leaves thtit at large according to vchat fliall be 
deemed a delivery to the party in point of law 5 and then 
by the general rule of law, a delivery to an agent author- 
f^ed to receive it^is a delivery to the P'4rty himfelf. The 
j^tornfy is indeed the perfon to whom die bill would be 

regularly 
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rcguhrly t3eUver«id for ^ purpofe. The objed of re. 
quiring the delivery is to have the bill taxed, and there, 
fore the party would naturall^jl^tnploy an attorney for the 
purpofe. if fuch a ddivery ifiht /uffieiem to enable 
the attorney to maintain an^aftion for his Wll, h| ^ould 
havfe a fair right when an order Mias taken^ out towmpflel 
a delivery of it, fo 4iave 'fuch order reftrained to a deli- 
very to thq^ payty Mmfelf ; for he might well objeft to 
making a delivery Mvkich would be good a^ainft hiinf< ^« 
but not available as a delivery for any purpofq in his fe- 
vour* It is faid that the defendant might not know that 
Rogers, his attorney, took *out any order for this pur- 
pofe : but the che^ be takeh be cognizant for 
civil pnrpofes of every flep taken by his attorney in the 
caufe i and if a delivery to a fpetial agent Mrould fuffice, 
then a delivery under a Judge’*? oidex to tlie attorney, who 
h the agent in the caufe for 3||fc^ atters within the 

ftope of his employment as attorri^^is prima facie evi- 
dence, at leail, that die attoTnei|j||vas authorized to take 
out fuch order by his client, and ffirows it upon the client 
to fliew that his attorney had no fuch authority# 

Rule abfolute# 
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.iintifF declared in debt oma charter party o|^af« Where the maf- 

frcightment,^made at Londan on. the 1 7th of fiEiober wv^a^d^ith 

1 808, between himfelf, as m after, and the defendant, as Ome7l5iarthat 

freighter of tlyi brig Pomona^ then iti the river Thames / Aould 

» f proceed with 

wnereby the mafter covenanted with tlie freighter that coovoy 

, {tom Englatid 

tlie brig being tight, &c., and properly fitted, viftualled, for Sj)ain and 

and manned for the voyage hereinafter named, fhould be at 

the dtfpofal am! direBion, of the ft i ightet , his agents aftd ajfigtu 

for 3 calendar moifihs ceitain, anJTldnger if required for 

the voyage, under the follow mg co\ enants : viz. That the 

rt rt 1 1 * 1 i 

mafter fliouM immediately load at London fuch goods as emrg^ ai^reeabjy 
the freighter thought fit, and being difpatched, fhould lading figned 
immediately (wdft^bd weather pcimitting,) proceed and anVfo 
join the firf convoy that ftiould i ul after fne fhould be fa JnlT^^ure^nd 
loaded from L^g/anJ^r Spam and Pottugaly 01 either, 

hi cry thereof 

at London^ <cc. In cnnfuUrtt n tt hereef^ and 'J *x^ery tb rg ahvot mnttwtd, tlic freighter Co- 
venanted (meet aka if loil the vtfltj out and hoirn., and pay certain freight per ton per 
mQttibf pwt befoVe, and the remainder on tit ng t i>nd tru^ detiifcry of the homeward cargo 
at Londtn t held, 

X. fhil tJic fieightrr ha\ ii\r fiift ordered the mafter to proceed to Li/hon, in confequence 
®f which the mafter liad taken in good and hgned f iHb of lading for lh«t port, could not 
afterwards couniirmind that order, and order him to piocefcd to Gtlraf ear, without ftrft 
recalling the bills of Jawing, or at Jeaft tendering fufti^ient indemnity to the mafter a^inft 
the confeqoehcc of his lability thereon 

a. But, fuppcfir^ tlie freighter bid fuch a^wer, yet hisfbpercargo and agent, who waa 
on board the veflll, Bad the like euthonty in the abfrncc of his prniupal, even before the 
vcffel foiled from this country, to alter again the deftination to 

3 That the mafter haiing piocicdtd with the outward cargo 10 Ltjbcn under the firft 
Order, ahd brought home a return cargo, and delivetad the fame to the fi tighter at Loadon, ^ 
was^eniUlcd to his fitight lor that voyn i , though he had not foikd with the frfi convoy ; 
th* failing With the /rji comoy not being a ecudmon precedent to his reemermg freight for 
the voyage afiually pcrlormtd undti the firft order, hut a diftin£f covenant, for the breach 
of which he was liable in damai.es 

4. And he was entitled to recover fucli freight as upon «rigAf and true datven of the earit, 
agreeably t* tie I Ih of hhrgy upon proof of fiaving delivered the entire num'btr of chefts, 
dio, lor whidi hills of lading had been figned , thoixtth it appeared chat tlie contents of ^ 
the chefts of fruit wtic dannncd by the negligence of the ntalUr and crew'' on board, m 
«i6c ventilating them fufhcienti) * the party injured having Ida counttr nemedy by Mftioa 
lor fuch negligence 

and 
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and ’ fh 6 «ld tJw^rewith pm'cted td any p 6 rt or ports ti# 
Sp^ aind P^ritigaii or cither/ as he JboUfd be ordt^ed'hy 
th^fmdfmghteTf hi^^agenfs orUfjl^gns, and at aSrty lirr either 
of fuch port or ports as he Ihould be ordered as aforefaid 
(hould make a right a^d true delivery of thlt the 

faid outmard goods^ agreeably to bills of lading that JbtHsld 
haifc be^figned for tht fame ; ami havinjf^ completed ftich 
delivery, Ihould loaS at any port or ports in Spain ^ndPar^ 
tugali or either, as he fhoiild be directed by the freighteaf)^ 
his agents or afligns. Inch goods as the faid freighter,^ his 
agents or afligns, fliould think tit; and return therewith to 
LofiAeny and there make a right and true delivery of the 
•whole of the htnficixioifd gpodsy agrec^abJyijto the bills of la- 
dlrgi (the a£i of God, the king’s enemies, reftraint of 
pririftfcs, fircj-^^ and the dangers of the ^feas, &c., ex- 
cepted*) Alfo, the niajier thereby agreed to reeeive cti board 
the fM brig at London, two fupercarg^ to bi appointed by 
the freighter^ and to convey them as cabin paflengers 
Spain or Poriugaly or either, and, rVjback to Londony free 
of paffage^money. In confideratlon whereof, and of 
every thing above mentioned, the freighter covenanted 
thal he, his executors, &c., agents or afligns, would em- 
ploy the faid brig umkr the iouditKuiS' aforefaid, and 
would load tlie outward and difeharge the fame in 

Spain and Portugaly or either ; and would in Spain and 
Poriugaly fOX either, Ibad tlic homewar^^argoi^ dif- 
eharge tlie fame at Londof^,; and vwouki pay to the com^ 
mandcr in full Jpr the freight of the faid veflbl for the 
voyage aforefaid, at the rate of i /. i exf* pitx tpn per month 
from the 5 tli of OBoher i^o 8 , until the delivery of the 
hoitliward cargo at t.ond^>i\ part of the freight to be 
paid before the brig left Londony &c., and the lexmindee 
$n md true delivery bf the homeward targo M 

10 London: 
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’Xi<jn<ioru And to the true per%manc^ of #// 
die foregoing ooTu^enants the part and behj^lf of the 
rai4 parties refpe^ilvely, dg^ bound 4henifelvei|>^ th<^ 
executors^ Ao.y eacli to the other in ^ f^nal 
And by a memorandum at tlie foot of 4 h^ 
charrer-pArty it was agreed, that in cafe the freighter W 
hi> alfigaii ihould dunk piopei to remove the brig to any 
other port than that m winch the flioukl have firft ar*- 
riY<|d for the puipofc of dil charging her c?rgo^, then he 
fliould pay all pbit-chargeb and pilotage arifing there*, 
from. The plaintid tlien averred ke Ttwr ordered by 
it i ftil^ftet ij prcKtid nuiih th^ ftud brtg to Lifbon tn Por-* 
tiigal ; and rhereupwi the bug beipg tight, &c. and 
pioperl) fitted, victualled, and manned for the faid 
age, die plaintitf imnnuli itelv received on board 
LomloH fuch good^ .u the fir' ighter thought fit to load, 
t.4nd buh^ dij]iauLid^^£idtd 'iviih tcnvcy (not fajing with the 
fiiji convoy) lioni AngLtnci to Ltjhon, and there made g 
jnd iiUL dth oiry^H^ ti %u/Ji cj tht ontuwd ijngy 
it^ruiibl\ tL the bJh ij hiding that had bcui figned fof the 
' one ; and th*a the plaiiuifi, having completed fuch delb 
V ciy atteisvard> took on board the hid bug at Lr/bcn fuch 
oood^ as the fu ighter thought ht, and returned xhem* 
With dite£l to Li^fuhn^ wheic he nude a nght dnd true 
dclhury <^thc whie tK hominvani agreeably to the 
bilKof lading ligujpd ior the fame ; and then he averred 
that the freight amounted at thv rate agreed upon by the 
charter-party to X050A &c. 

T|ic, ad count was general, for fo muclr money due foi 
freight, &c. A thir^ wa& fut^ the \)lfe and hire of the 
tltere were other comtAon counts. / 

Tlie defendatut pleaded fcveral pleas to the firft 
That after making the Charter-party, the plaintiff »» 

mafter 
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maftdir todfk on board tho at Lmd&nm Oargo loaded 
by the defendant, as freighter, and ^a$ therewith dif- 
^ patched and ordered by the freighter immediately to {)to- 
ceed and join the firji convoy that (hould fail from JS/fg- 
tdnd for fortugctl^ and to nake a delivery of 
the faid outward cargo, agreeably to bills of lading 
Cgned for the fame, at Ltjban : and that after the brig was 
fo loaded, the jirji convoy failed from Enghnd for P^r- 
tugdly to wit, from Portfmouth to LUhony whereof the 
plaintiff had notice : yet, though neither wind nor w< a- 
ther prevented the fame, the plaintiff did not proceed and 
join fuch firji esnvo^y hut nt‘gle£lcd fo to do. adly, That 
after the m after had been ordered by the freighter to 
jpiOceed to Lijbony and after the brig was difpatched, and 
his failed from London^ and before her arrival at 
the defendant^ as freighter y countermanded the faid order fo 
byTiim given to the plaintiff to proo^^in the faid brig to 
Lijhony and ordered him not to proceed with it to Lijhony 
hut to proceed thereiviih to Gibraltar tn Spain, and there to 
make delivery of the cargo : yet the plaintiff, though 
wind and weather permitted, did not proceed to Gthral^ 
ioTy but refufed fo to do. 3dly, The defendant, protejl* 
ing that the plaintiff was not ordered by him, the 
freighter, to proceed with the brig to Lijhony pleaded 
th^t after fhe was difpatched and had fa^ed from Londony 
and before her arrival at Lijhony the defendant, as 
freighter, ordered the plaintiff to proceed with het to 
Gibraltary and there make delivery of the cargo : and 
then it alleged a breach of this laft-mcntloned order. 
4thly, That though the plaintiff took on board the brig at 
Sdjhon the goods mentioned in tlie firft coutit, and re- 
turned therewith to yet the plaintiff did not then 

make a right and true delivery of the vohole of the home- 
13 ward 



iu YfiAt oe QfipOUGE lit 

^gP> ^ceably to tile bills of ladiug figified for the 
fwne# 5thj.)r, tli^t though tire pUintifF took on board the 
. Wg the f4id goods, &c., and tliough goods 

were ftipped on board her in good order and well condi- 
tlonedU^i^d though the plaintiff thereupon hgned bills of 
lading^ refpefl of the faid goods, and thereby under* 
took to deliver them to the defdhdant or his alligus m hhe 
goed ordenanti *we!l condiitoTud jX London^ (the dangers of 
the feas only excepted,) and though the plaintiff did re- 
turn with the isid goods to I^ondifi^ and delivered the 
fame there to the deftndant ; yet the plaintiff did not 
there deliver the goods to the defendant in like good order 
€Lnd ueli LundiUoned as il ^were m whin Jhipped on- 

board the fa^d bngy but in a much werfe ordtfr and con- 
dition, and in a JamagCvl and injuied ftate occafwned ^the 
negligeue cf the pfatnttff 0ud Its firzants in the courfc of 
the voyage, whilft the goods were on board the brig^ and 
not by the dangclPof the feas, S^c. : ^v^ihout this^ that 
the plaint if did male ^ ^ight and true dihvery of the *wboU 
of the fatd honie^a ard ^oods, agreeably to the bills of lading 
which had been figncd for the fame, in manner and form 
as alleged in the firft count. And to the general counts 
in die declaration the defendant pleaded nil debet, 

I'o the firft and third pleas the phintiff deiqurred ge- 
nerally. To the fecond he replied, that after the defend- 
ant had countermanded the order given by him to the 
plaintiff to proceed with the brig to hfhen, and had or- 
dered the plaintiff not to proceed to the dijendafit 

again ordered the plaintiff to proceed wth the brig fo loaded 
to Lilbon, and there wale delivery of the faid goods accord- 
ing to the charter-pai^ty. To this plea the defendanj^re- 
joined \ traverfing, that after he had countermanded the 
order to proceed in the brig to Lijbon^ as in the 2d pica 
VoL. XII. C c mentioned. 
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mentioned, he again ordered the plaiiitiiF to proceed 
with her to L 'ijhou^ and there make a delivery of the cargo# 
as ftated in the replication : on which iflue was joined* 
On the 4th pica ifTue was alio joined. To die 5th the 
plaintiff replied, as before, th.xt he did make a x^\t and 
true delivery of the whole of the faid homeward goods, 
agreeably to the bills of lading figned for the fame, in 
manner and form as alleged in the firfl count of the de- 
claration : on which iffuc was joined. And ill lie was 
alfo joined on the nil deb^t pleaded the common 
counts. 

At the trial of the iffues certain quell ions arofe, which 
were brought in difcullion belore the Court on a rule .for 
a new trial moved for at the beginning of the term, and 
which was difpofed of on this day aficT the argument on 
the demurrers. 


* 

Ta{hly^ in fupportof the deinurier to the hi fi plea, con- 
tended chat the fadiiig wlili the convov was not a 
condition precedent to the pL'iuitili’\s liyjit to recover 
freight, as fet up in defence hv tl'c tirh plea; the voy- 
age having been performed, and die out ’a ..rd and liome- 
ward car.^f^es dcJivcTcd to the fieighter's orders. He re- 
ferred to. die rule laid down in Boone v. I'.jre^a)^ and re- 
cognized in Hall V. Caztmvr {b)^ that where mutual co- 
venants go only to a part of tht i oiijulvniUon on both fides,. 
where a brcacli may be paid for in damages, tlicrc the 
defendant has a remedy on the plaintii]''s covenant, and 
Jljall 7 jot plead it as a cundiBcn prctedcnt : and likened this 
to Cunfablc v. Clcbcric cited by Lawrence J. in Hall 

[a) B. J?., E 17 ( 7 ^^ 3. I H. Blac. 273, ». and in v. Jonesp 

CTerm Btp. c:7g'. 

(^) 4£«/,484. (c) Fatm. 397. 

T. Cazcnovfp 
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Cazemve, where the covenant being to fail with the « xSiQ* 
next wind upon a certain voyaffe, the defendant traverfed — 

... ^ ^ . DAviqso|f 

that the lliip did fail with the next wind ; which was ' 

over-ruled upon demurrer, as immaterial agalnll a 
demaiK^jfor freight after die voyage performed* Ai)d 
he alfo referred to Havelock v. Geddes {a)y the iaft re- 
ported cafe on the fubjecl of a condition precedent in a „ 
charter-party, to the fame [Lord Elknhorough C. J. 

th^ faid, that the Court would hear from the defend- 
ant’s counfel, whfeicr this cafe were dlflinguilliable from 
thofe cited, wliere the tjuellion had been fully confidered.] 

•Secondly, he contended upon the demurrer to the third 
plea, tlrai fuch jilea was cleaily bad : it did not deny that 
die plaintiff was ordered by tlie deh'ndant as freighter to 
proceed u'iih the brig to Ljro/Sy as Rated in the declaj^- 
tion j for a proieliation of that facl is no denial of it ; 
hut it avers dial li^ yps ordered by the fvcigliter to pro- 
ceed to Gibvdli.ir. "Nov/ the fecond order is not incon- 
fillcnt with die firll, nor any countermand of it ; but as 
the pleadings fluud, tlie plaintiff might have been ordered 
to go to both places j and the broach of the lad order is 
no anfvver to a demand of freiglit for die performance of 
die di d. [Lord EllcnboruighQ, J. Unlefs the drd order 
be contradi<flc(i by thr fccoiul, we will make die two 
orders coiiddont if poffiblc ; and tlu rc being no incom- 
patibility upoii the face oi them, they may well Hand to- 
gether* ‘ ^ 

Lawrsy contra, upon the fecond quedion, atternpte4 
to flicw that the latter order w^as incompatible widi the 
fird, as it directed the brig to proceed to a differefSt 

plac?. 


(-1^ to Eafiy 555. 56*. 

C c 2 



' €AS£S xm £AST£1L TER^ 

14 (o. phee, neceflkrUy fupetfeded ij\t oti^nal deftiQaK 

' ' ^ tion. , -E^l^niaivufri C, J. Suppofing diere had 

4MfO a witteQ order to proceed to Lf/bm and &brttftar, 
iHrouU not "that order have fidbauied the allegation in the 
,4eola^tu^ , The captain waa to go to ihQ^|j>ort or 
ports in Spatn or Portugal as he fhould be ordere^ by the 
freighter : this refolves itfelf intct a condition precedent ; 
for if ^hc captain have difobeyed that order, he has not 
jperformed th^ voyage contra^ed for : the perform^ce 
of part only niay have fruftrated the ^hole intention of 
the voyage^ [JLe Blanc and Salley ^ Juftices, obferveci» 
^h^ the freighter and his agents had accepted the goodt 
^ the port where they were difcharged, and therefore 
could not now make that objeftion.] The delivery was 
fljl^ftantially different from that contrafted for by the 
charter-party : and therefore, though the plaintiff might 
fue for freight in another aftion, h^annot recover upon 
this charter-party \^Bayhy J, He figned bills of lading 
for Ltfifon^ under the ireightcr'iS older, by which he 
bound himfelf to deliver the goods there to the con- 
fignees,] That might give him a remedy againft the 
freightei, who by his a£i fubjefted him to fuch a refpon- 
CbiJity, for a lofs thereby occafioned : but ftill, if after 
that the freighter thought proper to alter the deftination 
of the voyage, the captain was bound by his charter-party 
to pomply with the fubfequent order. Upon the other 
point, he argued from the terms of the contraft and the 
apparent intention of the parties, that the failing with the 
frjl convoy wjts a condition precedent, and not an inde^ 
pendent covenant : it might be an objeft of the^ jfiril 
consequence to the fuccefs of the adventure t and the 

a* i tk f ^ If 

freight was to be legulated by time, and thetefoie !t was 
anterial that the voyage ihaul4 bf j^erformed as fpeedily 
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requiii^ed fcy the contta£t. [Lord ^IktAdm%h C. L I9l4* 
Tfimt only goes to the queftion of damages ; tut4s there " 

any thing in that which goes to the whole conhderattbiSr ?] 

The freight is covenanted to be paid in cOnfideradoO tif fi^***** 
every riBhg before mentioned, of which the' faiUnf^Wifli 
the firft convoy is 6ne’. 


Lord ELLENnoROuen C, J. It is ufeleTs to go trfSt tht 
fafhe fubjeft which has been ib often difeuffed of 

late. The failing with xix^jirj} convoy is not a conditioA 
precedent : the objefl of the contrail was the perform^ 
ance of the voyage, and here it has been performed. 
The principle laid down in Byotic v. Eyrt has been recogi* 
nlaed in all the fubfequent cafes, that unlefs fhe non» 
performance alleged in breach of the central goes to 
whole root and confideratlon of it, the covenant broken is 
not to be confider^(|feis a condition precedent, but as a 
diftinil covenant, for the breach of which the party in- 
jured may be compenfated in carnages. It is ufelefs to 
repeat all the cafes, becaufe we had the fubjeft fo fully 
before us very lately in Ritchie v. ^tllnfon (a), and in the 
other cafes mentioned. Then upon the other plea ; the 
queftion is whether, the {hip having beeri firft Ordered to 
proceed to Ltjbon^ and goods loaded, and bills <Sf lading 
figned by the plaintiff for that port, a fubfequent order 
given by the freighter to go to Glhraltary^ a bar to the 
plaintiiPs claim for the freight out to Ej/hn and back 
again to London, Now after the freighter's order to the 
captain to go to Lijhoftf and the latter Kbd received on 
board goods an4 executed bills pf lading for that place, 
it was rtot competent for the freighter to countermand 
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tliat order ; he could not capricioufly change the deftina-® 
tion of the veffel, without recalling the bills of lading, *<5sr 
at leaft offe^^^g fuflicient indemnity to the captain againft 
them. But nothini^ of that fort is ftated. The cafe then 
Hands thus, that the freighter, after giving an drder to 
the captain to go to Lijhon^ and fuflcring him to bind 
himfelf by figning bills of lading to deliver goods there, 
gives him another order to go elfewhere, and make liim- 
lelf liable to aftions for the breach of engagement upon 
all thofe bills of lading. This the freighter had no right 
to do ; and therefore the breach of that fubfequent order 
affords no bar to the plaintiJT^s claim for freight for the 
voyage wjiich he profecuted under the fi rfl order, and to 
Ifthe profecution of which he had bound himfelf by tlie 
bills of lading before he received fuch fecond order. 


Grose J. The cafes of Boone y, Eyre, and Ritchie v. 
Athinfcn, and all the others whicli have been mentioned, 
determine the firfl quo R ion, that the failing with the firfL 
convoy was not a condition precedent, but one of feveral 
mutual covenants : and if either of the panics broke his 
covenant, the other might bring his acli.on for it : but the 
plaintiff’s right to freight was not to depend upon that. 
As to the other queftion ; after the firft order given to 
go to Lijboti, under which goods liad been received on 
board and bills of lading figncd, by which the mafter 
made himfalf liable anfwer in damages to the owners 
of the goods if he did not carry them according to his 
undertaking, it cannot be permitted to the freighter to 
countermand the voyage,* and make the mafter liable to 
aSions by thofe to whom he had fo bound himfelf. 


Le Blahc 
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Le Blanc and Bayley, Juftices, agreed in Awarding 
judgment for the plaintiff on the demurrers. 

The report of the evidence on the rule f 3 r a new trial 
was afferwards read ; when it appeared that after the Po- 
mcna was chartered fhc took in her cargo for Lif,ion by 
order of the defendant, and the plaintifl* iigned bills of 
lading accordingly for that port. She cleared out and 
left the river Thames on the 31ft of Ocioher 1808, and 
arrived at Portf mouth to join convoy on the ift of 
vemhery and on tlie 7th received falling inflru£fions from 
the convoy, ’’i'lic fleet afcciwards waited at Spiihedd for 
a wind till tlie 29th, wlicn tJiey failctl ; but the Pomotm 
miffed the convoy, and was obliged to bring up again 
Tymingiou road on tlic 1 fl of Decemhery and while' flie 
was lying tlu*re tlic defciitiant came from Loudoriy and 
told the plaintilT that inflead of going to Idjhon he fliould 
go to Gibraltar, The plaintitV objefted, that he w’as 
bound by the charter-paity, by his bills of lading which 
lie had figncd, and by his clearance, to go firlt to Lijhouy 
and he h.ul alfo tliree cabin pallcngers for Lijbzu \ and 
after the defendant’s departure and return to Lo the 
plaintiff repeated his objecTfi'ms to ^iouty the defendant’s 
agent and fupcrcargo, who fill] urged the plaintHT to go to 
Gibraltar; ant! the plaintlffilcclared that he would not go to 
Gibridf^ir without a written order from Si:uti which the lat- 
ter then gave him : but a few days afterwards St cut required 
the written order to be returned to Iiim, which he tore 
in pieces, not chufing to take apevfoiral rorpoiiGbillty on 
himfelf, as the plaintiff refufed to go to Gibraltar with- 
out fuch written order. And there was other evidence 
on the part of the plaintiff, of having fnially agreed 

that the plaintiff fhould proceed to L 'tjhjn, That ^ioui hirn- 
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whci was examined as a witnefs^ fwore that thotigh 
DaT^om ^ objeftioa perfopally to the plaintiff^a going ta 

nevpr given the plaintiff to underftatid 
that it was order^ hut the contrary. The JRh 

mona afterwards . failed with another c<m¥Oy and fleet 
on the 1 7di of Deeembery and arrived in the Tagus on the 
22dj and after difcharging the outward cargo at 
and taking in there a homeward cargo, for which bills of 
Jading were.figned by the plaintiff, fhe failed on her re- 
turn to Londotiy and arrived there on tlie apth of Marchy 
and delivered her homeward cargo. It appeared alfo that 
the cargo, con/ifting of chcfts of oranges, was in a good 
condition when ihipped at Ltjbon ; but on the Pomona ^ 
Wrival at London^ it was found when unpacked to be much 
heated and damaged j and this was made out in evidence 
to have been occafioned by the negligence of the mafter 
ai|d crew in not having given it fufficient ventilation 
during the vopge. The deterioration was from los- to 
20 /. a cheft. 

On thefe fafts it was contended, that the plaintiff wa^ 
not entitled to recover upon this charter-party ; firft, bcr 
caufe the deftination of the veffel was altered from Lijbon 
to tdihraliar by the freighter before her failing, which was 
a countermand of the firft order ; and th^t therefore the 
voyage to L/ybon was not performed under the chartetr 
party. And further, that what paffed between themafter 
and Siout, after the departure of the defendant from Tym 
mington Road, was no authority for refuming the original 
(deftination to Lijbon^ even if a fupercargo had authorityt 
efpecially while the fhip remained at home under thf • 
coritrolnf the freighter himfelf, to iffue any order in coUf , 
jtradidioxi to the exprefs order of the freighter himfelf $ , 

which 
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^hkrh atidiotity was ftrenuoufly denied. To thirii: was 
anfwtredy thatfnppofing the freighter himfelf had autho- 
rity to alter the deftmation of the ihip^ aftei||bilk of la^ 
ding Ggned by the matter to delhrer uiujer thifr'firft orders 
y/hith was denied ; yet the fupercargo in the abfence of ' 
his principal had authority to revoke that order, in the 
fame manner as the principal freigliter himfelf; and’ 
that the circumftances ftated amounted to fuch revoca- 
tion. adly, it was objefled, that the homeward cargo 
having been damaged and in part fpoilt while on board 
by the negligence of the matter and crew% the plaintiffs 
had not made a right if rid true delivery of the wliole of the 
goods as ftipulated by the charter-party, agreeahty ^ 
hills Bf ladings by which he undertook to deliver die fam^^ 
in like good order and well conditioned as when (kipped 
on board ; and therefore that the defendant was entitled 
/to a verdi£l on that iflue. To which it was anfwered, and 
3Lord EUenhrotighC. J, ruled accordingly, that the allega- 
tion of having made a right and true delivery of the cargo 
wavS fatisfied by the delivery made of the number of chefts 
of fruit fhipped on boariT; and that if the contents of 
any of them turned out to have been damaged by the 
negligent ftowing or fubfequent want of care and proper 
ventilation by the matter and crew, the defendant had z 
crofs afkioh to recover damages *, but 'that it was no an- 
fwer to att a^ion for the freight. Though his Lor^ 
(hip intimated further at the trial, that if there had 
been any fpecial provifion in the bills of lading for the 
care or againft the negligence of the matter and crew^ 
the iffuo on t|ie 4 th fpecial plea might have let the de- 
fendant into the proof of the n^ligence : but the ilTue 
being general bn the fa£l of a right and true delivery of 
thtpo^ according to tie bills of ladings jt was to be taken 

l» 
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in a narrow and reftrained fenfe, fuch as in his own ex- 
perience it had always received, as meaning a right and 
true delivej|^ of the entire number of chefts or packages 
fliipped onboard, as fpecified in the bills of lading. 
Upon the other point his Lordfhip left it to the jury, 
whether in point of faft ^tout the fupercargo had ulti- 
mately concurred with the mafter in the original defti- 
nation of the veflel to Ltjh'^n; referving for future confi- 
deration whether he had authority fo to do ; fuppofmg, 
which was a qucflion for the opinion of the Court in 
Bank upon anotlicr part of tlie record, that the freighter 
himfelf had authority to cliangc the origin.il dcftination 
of the voyage at that period and under the circumftanccs 
of the cafe. And the jury upon the whole found a ver- 
didl for the plaintiff. 

Gnrro^v on a former day of this term moved for a 
new trial upon both the points, which had been made at 
the trial : 

But the Court only granted him a rule upon the 
firft, as to the authority of tjie fupercargo to alter the 
deftinatlon of the ve/Tel in the abfciicc of liis princi- 
pal : Lord EllenhrcughC.]. Lying that if fuch .uirhority 
did refidc in Stout as fupercargo, the jury hnind tiiat he had 
cxerclfed it. Upon the other point all j'hc Court were 
fatisfied that the right and true delivery of the goods ac- 
cording to the bills of lading was fatisfied for the pur- 
pofe of this aftion by the delivery of the entire number 
of chefts, which had been received by tlie ov/ners and 
that the deteriorated (late of their contents, owing to the 
negligence of the inaflcr in not giving them fuflicient 
ventilation, was no anfvver to this adtion. Bayley J. ad- 
ded, that if the like good condition of tlic cargo when 

delivered 
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delivered as when flnppcd were a condition pre<;edent to 
the right to recover the freight, then if the goods were 
damaged to the extent only of a farthing, the maftcr 
would not be entitled to recover any frcight^gj^hich never 
could have beexi the intention of the contradling parties. 


DAVID»01t 

agrnnfi 

Qwvii«V4 


And now, after the demurrers were difpofed of, and the 
report of the evidence had been read, on the motion for 
the new trial, Lord JIU thorough C. J. aiked, how after 
the decifion of the Court tliio morning on the demurrer 
to the tliird plea as to the authority of the freighter him- 
felf to alter the origina] deftination, the ifiue upon the 
replication to the fecoivd plea could be material ? But 
the defendant's coiuirJ, conlldcring Jiiin entitled to liav^i' 
had that idlie found for him at the tiial, (which, would 
at lead affocl the cofts) would not wave the rule. 


The Attonicy-Ci'na'a! ) P. and therefore, (liortly 

fliewcd caufe agairdl the rule, and infiiled upon the autho- 
rity of tlic fuj)ercargo to countermand in the ab fence of 
his principal the order to go to G3r.;/^n-j ejul to order tlie 
mailer to go to Lijhon^ to which he was oviejnally deliinod. 
Tlicy obferved upon the provihons in th.e charter-party, 
whereby the maftll' exprefsly covenanted to reccit^e the fu- 
percargo on boanl, and to proceed to or Portugal as 

he lliould be ordered by the freighter, hu agents or 
And they contended for fucli an authority upon the ge- 
neral nature of a fupercargo’s appointment, when not 
obvioufly reftrained by the contra£l of his principal, the 
nature of tlic voyage or other fpecial circumftSinccs j and 
infilled that at all events, the fail of his having given an 
order to proceed to LI/I?ofiy which was found by the jury, 
decided the illue in queftion. 


G arrow i 
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'l8io. Garrow, Marryat, arid £aw«. contri, cotttende4 tW 
Pa^io^om given to the in.ij:er by the fupcrcargo to go <0 

'Lljh$n (taking it to have teen fo found by the jury) was 
not bindingllh the defendant, and therefore he did nbt 
give 'fuch order in the terms of the iflue. A lupercargo 
has no authority to give an order in exprefs contradifl:ion 
to a recent order given by his principal, without any 
change of circumftaiices, and while the fliip remains at 
home, and immediate reference can be had to the princi- 
pal himfelf. The general nature of a fupercargo^s au- 
thority arifes from neceflity when he is abfent with the 
fhip in foreign parts, out of the reach of immediate com- 
munication with his principal, and obliged often to afl; 

the fpur of the occafion for the benefit of the adven- 
ture which he fuperintends : The immediate objeft of 
his appointment is to control the fale of the cargo when 
it arrives at its port of deftination, but not to alter the 
deftinatlon itfelf 5 and ftlll lefs, while the fhip remains in 
a port at home within reach of the perfonal control of the 
princi^ aU 

Lord Ellenborough C J. Tlie charter-party im- 
ports that the freighter might by liimfefi* or his agent or- 
der theMeftination of the fhip and ewgo to any port in 
Sj>ain or PartugaL Stout is found to have in fafit given 
% final order in this cafe to proceed to Lijbm j ;ind the 
queftion is, whether he be fuch an agent as will bind the 
defendant for tliis purpofe. It was proved that he vras 
appointed by the defendant his fupercargo. A fuptfr- 
cargo, uhlefs his authority be exprefsly or impliedly re- 
ftrained, jmuft from the nature of his employment belh- 
^ yefted with a complete control over the cargo and every 
thing whigh immediately con^^erns it : that muft embrace 
* - its 
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deftifiatibu;^ Then unlefs the fwperc^gp's general 
poweV was reftramed by i njr thing in this cafe from vary- 
ing the voyage within the Hmits agreed *n the charter- 
party^ he muft be taken to have had it in fad he 
exercifed it in this cafe. The only queilion is whether^ as 
the defendant himfelf had recently before come down to 
JLymwgtprif and had dire£led the defendant to go to Gibtajl* 
tary that reftrained the fupercargo’s general authority ? 
But I do not fee how that circumftance could reftrain it. 
It is neceflary from the nature of his agency that ho 
flbould have power to alter the deflination of the cargo, 
particularly in time of war. He may receive recent in- 
telligence that the port of deflination Jaft fixed by his 
principal is blockaded ; or other circum (lances not 
important to the fuccefs of tlie adventure may intervene. 
Then if he had fuch a power from the nature of his 
employment, and there was no fpecial reftraint of his au- 
thority in this cafe, and he did in fa£l change the defti^ 
jaation i^rom to Lijbony cadet qucftlo. 

Crose J. was of the fame opinion. 

Le Blakc W From the nature of the appointment 
of a fupercargoii where he is on board the flap ar.d the 
freighter is abfent, it follows that he fliould have the 
fame power in this refpoa as the freigliter himfelf ; for 
he is to take advantage of every circumftance as it arifes, 
to afl: for the benefit of his employer in the adventure. 

indeed the charter-party had been made for a ccitain 
voyage, that would be a very different conflderation ; 
hut I underftand this charter-party as giving the freighter 
authority (unlefs reftrained by circumftanccs, fuch as we 
hav« before . decided upon) from time to time, by himfelf 

io or 
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or hb agenig, to alter deftination of tKo ^lffel and 
catgo within the limits aifigned* 

Bayley The power of a fiipercargo will depend 
much on the nature of the voyage. Here the defti- 
nation was not fixed at the time the charter-party was 
executed, but it was afterwards to be fixed by the 
freighter or his agents. That fliews that fome alteration 
of the deftinatlon was looked to in the courfe of the 
voyage : The parties feem to have contemplated that 
circumftances might afterwards occur to make it prudent 
to alter the deflination. Circiimitances did occur which 
firft induced the defendant to alter the deftination from 
^'Lijhoti to Glhrcdtnr^ and he altered it accordingly : tlien 
his agent v/ho was as fupercargo entrufted by him with 
the control of the cargo, had in liis abfence the fame 
power as his principal to alter it again, and he ordered 
tlie matter to go to L'ljhon as originally intended. 

Rule difiJliarged. 


Hopkins agalnjl VaugHan. 

cannorblTlicld defendant having been arretted and committed to 

to fpeciai baiJ cuftody for want of bail, upon an aflklavif to hold tO 

on an afhdavic 

fbting hmio ball, ttatirig him to be Indebted to the plaintiif in fo much 
the plaintiff hi for goods bargahii;d and fJd by the plaiiitilF tJ fte defend- 
%^TLrgained * Taddy OH a former day obtained a rule nifi for diS^ 
out al^fofa^ng* chargipjliim on filing common bail, and ftated that there 
delivered. ^^3 jio precedent of an affidavit to hold to bail for goods 
bargained and fold merely, without its going on to allege 
that they were delivered to the defendant, Cotnyn Op- 
8 pofed 
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pofed the fule, oa the principle that as an a£lion of iloSde- 
bitatus aflumpfit would lie far goods bargainetl and fold| 
fuch an affidavit of the debt muft neceffiarily be good. 
And he cited Slade\ cafe {a)y and Dy. 3 o./i.^fliew that 
debt lies upon fuch a contrail: ; and Knight v. Hopper {b\ 
and BLcph. Touch, 222. {c) that the property paffies on 
tlie fale. 

The Courty hovTver, direfted the matter to ftand over 
till inquiry had been made whether there were any pre- 
cedent of a defendant held to bail on fuch an affidavit ; 
intimating that they v/eve not inclined to extend the 
pra£lice beyond wliat h:ul prevailed : and adverting to 
the abufes which had crept iiij without obfervation, of 
holding perfoiis to bail in trover \ w’hich abule had been 
lately reformed by the Court. And Ld. Ellen borough C. J. 
faid that there was a mau rial dilTorcuce in this refpeft 
between the cafe of g'^ods fv)kl and Jdlvcrcdy and that of 
goods only bargained and iold. In tne one cafe tlie 
owner liaving parted with his goods is entitled ablolutcly 
to the price ; in lire other, where tlie gouJh are not deli- 
vered, lie is entitled only to recover the dilTerence in 
damages betv. cjcii tiic value of tlie goods and the price 
agreed on. And bj Eny/ey J. 1 here is no reafcyi why 
the plauitid' ihould have the fecuricy of the defendant's 
body under arrefl, and alfo retain the fecurity of tlie 
goods in his own hands. 

Alter in.fili^ made, it now appcarc*d, that in fa£l 
thqle had been inlltmccs of defendants lioiden to bail 
upon fuch affidavits ; but they had paffed withodlbppo- 
fition, atid this was the firfl inftance in wliich the atten- 

{^) 4 93, 4. 5. 647. 0) stli edit. ch. 10, 
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Sir T!*HroPHiLus Metcalf, Bart, and Others 
a^air^ Erttin- 


A bond given il ^pHIS was an a£lion on a bond for 2000/., dated 
irufiees to ftcurt JL, 4. % 

the fairhfuHeri- iBfch^ of June 1803, whereby the defendant, al^ 

fnrety for 71 H. Wtlhinfun^ together with Withinfm and 

anblhcr fiarett, beund themfclves jointly and feverally to 

corpora.ion, ^ ^ plaintiffs and two other*?, deferibed in fuch bond 
may bt put in * ’ 

t*V^or* *breaci" trujiecs ef the Globe infurmnee Company , or to 

^ faithful fer- theh* cettain'srttomies, executors, adminlftrator^, or af- 
committcd^ir*^ figns i with z condition, reciting, that whereas t^lktrtfotf 
Jm «Iivt?nu*nc? chofeii and admitted into the fervice Sf the Gk^e 
the aaud'^cxji?f Company : the condition of the obligation # 38 , 

ingbodyof per^^ thac if Wilkin fsH fliould from time to time and at aft 
Ions carrying on ^ ^ i 

the fame buiH •* times thereafter, Jurzng his contmimnee m the fervice efthe 

fame name, not-* faid company^ faitlifully perform the faid fervkje, attd aft 
Sny^imernit- ' Other *fervices of the faid cajnpany wherein he Ihonld he 
fh^originaf' employed, and Ihould, as loon as requited, deliver in 
iharc*ji^cic«ii Waiting a true account of all monies, &C4**whitb in tiie 
or taaflKr, the fervice fhould come to his hands on ^IRlDnaBit of Ihe 

Intention of the 

^pardeb 10 di& ^ faid (:ompany, and pay over the balance 
fog ap^iran^o' patiy« ot to fuch perlbn as ike faid compta^ Dr Abrt 
tohfe^ice to* dii^i 9 »r$ thereof, for ike tims basg^ ihottld 5 


I aMOimt 
TEfcSr 

to me f 4 td 


S"- 

mirt 


be performed to 
the company ai 
a fluftuating tbej 

ficultiet CO fuch a concrati 
natuisil body* 


^ t 

Kfrv^ptioi} of tl|e rr/j/«iW!f/emovint a^ legal Jwd tegha^^ 
z With, or fuic inituured by, the company themfdvea as a 

and 
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tmd OiodKHh j^mf/the ifaid 'gb^pahy-iiadRie ^iredors, i 9 io. 

and iJiatyr tnembers thert$f} from all loS^ midtis, c^Sf . , . 

5 cc. jiind et{>eiices wliich might ‘fued or prc^e^uited 
iigattlft them, or which the faid any mem- 

ber or members thereof, (hbuld icir might b^r, &c. by 
ieafon of any thing done or negle£ted, &c. by Wilhmfin 
in or during his faid fervicc ; then the obligation to be void. 

To this there were pleas of non eft fadtum, and of per- 
formance, &c. : and the replication alBgned breaches, 
in not paying over different fums received by Wilkinfon 
for the company \ on which ifliies were taken : and it 
was agreed at the trial, that if the plaintiffs were entitled 
to recover at all, the amount of the damages fuftained 
upon thofe breaches fhould be referred to arbitrators. 

But the principal qucllion was, whether, as during the 
time that TVilkinfon continued in the fervice of the com- 
pany as fecretary, which was from the date of the bond till 
December 1808, many of the members were changed (/*) 
by deat^nd transfer of (hares, the plaintiffs were entitled 
to recover at all upon this bond ? The plaintiffs^ took a 
verdia pro forma at the trial, and liberty was given to 
the defendant to move the Court to fet afide that verdift, 
and enter a nonfuit. 

The Attomey-General accordingly obtained* a rule 
nifi for this purpofe on the firft day of the tetm^ 
when K« opened the queftlon, and ftated that the Gkh 
Infurance^^^mpany was not a corporation, but by aU 
of die prefent king die company are enabled to 
|aid b^ued by its treafurer : and he pointed to 
Ae Ai&culttes which refulted on this and other SccaGons . 
from this anomalous defcription of body politic. For not 
being a corporation, the law can only look to the com« 

(tf) The flufTuation was pfoyed to he from Soto too Ih ^cry year. 

Vot. XII. P i panj 






m^rcAiH^ 


pzixy ai ittdiWduri^i and a contrafi mmcti 

ii4t<4 byithmv dth&n^ tm thw behalfy ciiiirWlf 
conftftted' 2 .t a contra^ arith fo many hundred ^ mdt^ 
duals, and 4lw^ be govcmiad by tfatCame valds 0&^‘ hm 
as if the indmduak members had contracted in their owH 
xtames. Hence muth .confufion and perplexity and 
it^any itieonvcmencies muft, no doubt, arife^ which could 
only be iolved by applying to thefc bodies the ehara&extft 
of unity arid pefpetuity attributed ^ corpora^ 

tiohs} which could not be done And he deduced this con* 
frqritnce from confidering tlie company in legal llriftnefi 
only as fo many individual partners contraCling witli the * 
defendant, tliat upon any change of the then exifting partr 
ners or members widi wlioni the contra^^ was made, the 
obligation was gone, according to all the cafes 


^Lord £li.enboroi;7GH C, J. then pointed to a diftinc« 
tion in this cafe, that here was no queftion as to 
the perfons to whom the obligation was made :^fdie only 
queftion was as to the defeription of perfons to whom 
the fervicc was conditioned to be performed, (who arc 
deferibed to be //jc Globe Infurance Company y) wlietber 
the obligors muft not be taken by that defeription tdhare 
intended thofc who compofe the company far tie time 
iein^s which latter words occur in the condkion, the 
whole of which feems to point at tlie fame meaning. 

. , Garrowi Topping j aitll Taddy^ now fhewed ciVife agai^ 
the rule, and obferved that the bond had j^n tdtel% 
Iriiftees for the benefit of the company, on account of 
^eir not being a corporation, nor under legiflatiVe ap- 

(«) ViAc Strange v. 3 4S4, where all the prior caret art 

co!k^eil 5 sad Vanee v. QirdUry % yew jRe/>. 34. 

^ pointment 






,t^:boa4 execiited ; Iwifcithe/intw^fiiapii 
csC Iiiiifti5e$i> who now Aie, olwia^ ail the , 

tiea which ^Itave exiftod in titbear anfj# hringa £htft 
cafe to a: (jneftion of mere intention, whether by the dee 
fcn{>tfOn of^ ife company to whom the fervice was. to be 
performed,, the members for the time being were not 
necedarily meant. In fome of the cafes retiree was 
had on .the^circmstftance that the obligor might have 
been induced to enl^ into the obligation to feenre the 
fidelity of a clerk to the houfe or firm of the obiigeof 
« from his knowledge of and reliance on the particular 
partners at the time, to whom the faithful fervice was fc»* 
cared, that they would ufe due diligence to prevent or 
fpeedily to deteft any malverfation of their clerks ; but 
that argument caniio^ apply to the cafe of a known fliift- 
Jng fociety compofed of an indefinite or very numerous^ 
body of perfons, the members of which every perfon mufk 
know w|^e liable to be changed every day. This cafo^ 
theiiefore, is flxonger than that of Barclay mid Othm v* 
hucas {a)y where the obligation was to the plaintiffs by 
name \ but the condition, reciting that the clerk was te 
be, taken fervice and empky as a clerk in their 

Jb^ and it was held not to be afiedted by 

their taking anotlier partner into their houfe. Unlefs it 
can ^ feid.that company cannot mean in legal acceptation 
flu£fuati^g body, the Court will underftand the word 
in the condition of this bond in the fan^e 
tha|^every body elfe muff have underftood it at 
4pie. , 


Af. S4 Ge 9 , 3. cited in Barker T. Parkety 1 Tirm Btp, *91. 
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McTC/l^f 


C^ES w EA^T£R term 

2 V Atiorm^General^ Parh^ JV^leyyzmdi Compf contra^ 
r^|i^d upon the famf general arguiwnts which were be- 
fore urged in moving for the rule ; and anfwered further^ 
tliat as the few o^ly recognized corporate and natural 
hpdjie^the word company muft be taken in its legal fenfe^ 
to mean the then exifting natural perfons of whom the 
company was compofed at the time it. was executed. 
^Lord Elknhorough C. J* Why may it not have been ufed 
in its popular fenfe I May not a bond be taken in the 
n^me of a truftee to fecurc the fervice of one to the oc- 
caiional fubferibers to a public room That would 
describe in the terms of it a fluctuating body* If tlxis 
bond do not ceafe to conurnianicate benefit to part of the 
body going out, it cannot in juftice communicate benefit 
tQX>tliers coming into tlie company after it was executed^ 
Now fuppofing the body confifted (jf 20 perfons at that 
time, 10 of whom went out the next year \ it cannot be 
doubted that any perfon haring demands on the com- 
pany, €• g* a carpenter, for work done in their office 
whife thofe 10 continued members, might fue them, as 
rftll as the ten who remained in : and it would be no 
^fwer that the credit was given to the company^ and not 
to the individuals, and that the 10 had ccafed to be 
members. Nor would it vary the cafe that the credit 
had been placed in the creditor’s books to the Globe In^ 
Jurance Company^ or that the parties fo meant it, and did 
not contemplate the legal dillinCtion now in difeuffion ^ for 
when an aClion was brought to recover the debt, |jj,e 
company not being a corporation, it could only ue 
brought againft the individual members at tlie time of 
tlio debt contracted. Tf Wilkinfon then received money 
of tlie company to pay fuch a demand at the time, and 
5 embezzled 
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«iii1>e2zled it, thofe perfons who would continue lialjle 
t6 the original credkori though they had ceai!^ after- 
wards to be rt^embers, would have a righf to be ihdein- 
'tiified by the obligors. Oh the other han^^ to fay that 
the bond (hall include aM pesfohs who Ih^l have beeh 
hiembefs of the company at any time during the e^ilf- 
eiice of the bond would make it a mohftraus anotnaly. 

Lord ElLenboro^gh C.L Weoanncyt enhance the 
obligation beyond the terms of it; the only queftion, 
therefore, is upon the fair meaning of the terms ufed in 
it ; and we muft put upon the word company the fenfe 
in which the parties themfelves ufed it in this inftru- 
ment. Wc could not, indeed, invert the rules of law to 
enable perfons to fue as a body or company who are not 
a corporation ; but here the bond has been given to truf- 
tees, who are under no dificulty of fuing upon it in their 
own names ; and tlte only queftion is as to the deferip- 
lion of perfons meant to be defignated under the term 
company » I will begin, therefore, by tranHating that word 
according to the fubjeft-matter, namely, the Globe In- 
furance Company: it meant a fluduating or fucceffive 
body of perfons who fliould from time to time be carry*, 
ing on the bufinefs of infurance under the nartie of the 
Globe Infurance Company. Now fuppofe a bond giveti 
to a truftee to fecure the performance of certain fervices 
to the commoners of fuch a common, would there be 

* \y difficulty in applying it to the ufe of the commoners 
r the time being, whoever they might happen to be, 
during the period for which the fervices were to be per- 
formed. There could be no doubt of it. Now the per* 
fons coriftituting this company laboured at the time under 
an imperfection to contract from tl;e fluctuating nature 
U d 3 of 
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of their body, and therefore Aey conftituted feven 
fons to be truftees for them j imd whether ihofe fevtsli^ 
were membeft of the body or not is for this purpofe'ii^i^ 
dilFerent. 1?hofe feveri entered into this cohtrait for the 
benefit of the company 5 and if it had not beefn under- 
ftood by the contradting parties that the company therein 
mentioned meant •a fluctuating company, we mufl fup- 
pofe that they contemplated that the bond might pro- 
bably be gone in 24 hours j which ^icver could have been 
meant : It mull, therefore, have been intended to fecure 
the faithful performance of the fervice to a fucceflion of 
mafters, who might from time to time conftitute the 
company i Wilkinjon then was admitted into the fervice of 
the Globe Iiifurance Company ; the parties well know- 
ing that a body fo confUtiited would be continually 
changing and fludtuating : and they looked to his « 
ttnuance in die fervice of the faid company which couUl 
not mean a continuing in the fervice of the fame indi- 
viduals, fome of whom might be changed before the 
wax on the bond was cold j hut mud have meant the 
fucceflbrs of the perfoiis fo called the Globe Infuriincc 
Company. He is then to account to the faid company, 
that is to die fame fucceflive body ; and he is to indem- 
nify the company, and the directors, and all other 
members thereof from all Ioffes, adtions, &c. which may 
be fued againft them, or which the faid company, or any 
member or memberj thereof fhould bear,” &:c. by reafoii 

e which mig|^, 
take place in the body. There is nothing contrary to 
any rule of law in fuch an agreement : ‘ a man may well 
agree to ferve the fubferibers to the rooms at Bath. * A 
contract with the body itfelf at large would not liave 
dgru? I but a contradl widi the truftcea for the benefit of 

the 


of his negleft : all this looks to the chang 
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file bo4y g^ts rid of all the difEcuIty« t So^if » ifontr^ft • 
ijirere made with the commoners themfelves of ja certain 
common, the fuccelEve commoners coukl llot; cojw into 
court and fue upon the contraftj but a may j>e 
cre'ated for fuch a body which would extend to thole 
who were fucccffivelyy clothed with the right of the ori** 
ginal body. However ano&dous, therefore, the body 
may be, if we can get at tlie intent of the contra£liiig 
parties in their defeription of it, there is nothing illegal 
in fuch a comratf. Nor does our opinion clafli wifh. any 
of the cafes which have proceeded upon the terms of the 
rcfpeilive bonds. A bond to cannot be extended to 
y?. and -S., unlefs, as in Barclay v. Lucas ^ the terms of the 
bond may be taken to explain fuch an intention. It may 
be even thought that there was greater difficulty in that 
cafe than in the prefent ; but I only colleft from it the 
principle on which it profefles to proceed, which was 
the apparent intention of the parties at the time of en- 
tering into the contracf^ to provide for a fervice to a 
changeable body canying on the fame concern. In the 
prefent cafe the intent appears very clearly to look to 
the fendee of a fluctuating body. 

Grose J. The obligors uiuioubtedly meanf to fecure 
the faithful forviccs of Wilhinfon to fuch perfons as fliould 
be called the Globe Infiirance Company for the^ time 
being. There is no fraud, nor inconvenience, nor any 
,^}^ing illegal in this ; the truftees, therefore, to whom 
the bond is given, may fue upon it; and to determine” 
otherwife wmuld he to violate the munifeft intention of 
the parties. 


xSip. 
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14 J^ANC J. Th^i . difficulty raifed in dae afgumwl 
lici^ in confidering this as if it were a bond giv^ te 
coiupa^y, an<J|t was now to be enforced in a fuit brought 
by tlupmfelvi^.; but that difficulty was gotten rid of by 
the fubftitution of the trufiees as the obligees of the. 
bond in the place of the company $ and the only <)uef«* 
tion now is as to the intent 6f the parties in the de&rip- 
lion of the company^ to whom the fervice was to be per- 
formed. Now the perfons in contemplation to be fecured 
were the owners of fhares in this company, which, from 
their numbers, muft neceflarily vary almoll every day; and 
in confequence the obligors muft have intended to b^* 
come bound for lVilklr,fon\ fcrvice to fuch perfons as 
fhould be denominated the Globe hifurancc Company^ fo 
fo long as they continued owiicri; of fliares in that com- 
pany. 1 can fee no objcdion to an obligation to a truf- 
tee conditioned for the faithful fervice of one to fuch 
j^erfons as fhould be partners in C^//r/^s Banking-lioufejr 
while they continued partners j and this is in efl'ecl the 
fame thing. 


Baylily J. This bond mutbreccive fuch a conftruc- 
tion the parties meant it to have at the time tliey en- 
tered into if : and I muft confider that they meant to 
fecure WHkwJon^ faithful fervice to fuch perfons as the 
company for the time being fhould confift of : the obli- 
gation Vas to be co-extenfive with the fervice which he t 
continued to perform to the company called the Globe 
Infurance Cofhpany. If this were not fo, the Cngle"^^' 
change of one out of 900 perfons would have put an end 
to the obligation, and the probability was that in a weefc 
or a month after the execution of the bond fomesone 
perfon would drop off. Now it is impoffible to confider ■ 

that 
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tHiE^for fO fliort atkneonly thecoiitinuance of'flte'femce 
have been in the contempfetibn of the one party} ■ 
ovtto refponfibility attached to it in that df the other. 
In Ban^clay v. Lucas the obligation^ was undeiftood as in^ 
tended to fecure the fervice to fuch perfons as fhoixM 
become partners in the fame houfe of trade. This mode 
of confidering the cafe gets iSH of the difficulty ftarted 
in the argument, that if it were extended beyond thb* 
continuance of tlie then exifting members of the body, 
it fhould include all who then were and Ihould there- 
after become members : but it meant only the company 
for the time being, wliich gets rid of the difficulty. 

Rule difeharged. 


Crosby az^injt Leng# 

aSrh. 

^HIS was an aftion for an affault, very aggravated in After an ac- 

its kind, which was tried beforie Li Blanc J. at the 

laft affizes at Torly when a verdia w is given for the 

Plaintiff for, 400/. damages, fubjeft to the opinion of 

Court upon a point of law whV* was reLTved. And Park lUl^binj 

, l>im, the plain* 

having moved, by leave, at the beginning of the term for ii»t;nna> main- 

a rule to enter a nonfuit, in order to bring the queftion ^ 

before the Court, Lc Blavc J. now reported Ihortly that 

the aflault uas proved at the trial to have been committed Aewn 

under fuch circumftances as in his judgment would have procuring 

^ fuch acquictaf. 

amounted to a (tabbing within the a£t of the 43 G. 3. r.yS. ; 

which makes it a capital felony wnlfully, malicibufly, and 

unlawfully, to (lab, wijtli intent to murder, maim, disfigure, 

or difablc any perfon, &c., where, if death had enfued, the 

cafe would in law have amounted to murder : and he faid 

thftt he (hould have fo left the cafe to a mry on the trial of 

an 
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an indiiEtment for the felony j. b^t, that in ^ cafe-il 
peared by a record produced in court, qn the part ejl, the 
plaintiiF, thil the defendant had been before tned for the 
felony and acquitted : and tlie qucHion was whether* af- 
ter fuch acquittal this a^ion lay i 

Holroyd and Jtichard/on noy oppofed the rule, arid Con- 
tended that thfe trefpafs was not entirely merged in the 
felony, but only till after the party had be^n tried for the 
felony, whether fuch trial ended in an acquittal or con- 
vision. The juftice of die country was then fatisfied ; 
and the dodlrine of the merger of a trefpafs in felony was 
only to ftimulate the party injured tq^bring the offender 
to trial ihr Sie public often ce, and to 'Jirevcnt any com- 
promife of that, by denying to him, in the firft inftance, 
all rISrefs for the private injury he may have received 
from the commiftion of the felonious a£i:, till the judg- 
ment of the law had been palTed upon it ; but by no 
means to t;^e awaSy ,his redrefs abfolutely after the ends 
of public juftice w^re attained. In Marifiamv. Cobb (<?) 
Dodridge and Whitlock y jsg|lices, (againft J^n€s J*) held 
that trefpafs for breaking thd^laintiff's houfe and Healing 
his money lay after a convidftion of the defendant for the 
burglary and felony. The fame point was adjudged by the 
Court upon a fpecial verdift in Dawkes v. C&veneigh {b)y 
aft^ a conviftion for larceny, on which the conviO: hatl 
his clergy, and w^s burnt in the hand, and difeharg^d. 
Arid Lord Hale (r), referring to tliefe autliorities, lays it 
down, tJ^at after conviftion, the attiou lies to the patty 
injured, becaufe he has profecute^ the law a^a^lftsthe 

{a) JV Jontiy 147. iVlpy, Si. and Latch* 144. 

{h) M. anno 1651, StyU 346. and % Rol, Abr* 557. 

(c) I Hah B* C. 546. 

offenderj) 


»8io- 

Crosby 

Lkm«. 
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shfiA' thei^ cart be rto mifchitf to^thif commori- 
The’facttie law then mnft hold acquittal 

pt tfiie felony : and the objeftion wfiicTi may be urged, 
that? this may lead to coHufive profecutions for the pur- 
pofe of in acquittal, cannot hold ; for if any collufion ap- 
peared, the plaintiff, in the a<^ion coul4 not recover, be- 
caufe he could not avail hiqj^felf of affa ement procured 
by fraud, was held in the Ducheft of KingporPs 
cafe(^). Butjj.where no collufion or fraud is flicwn, the 
judgment of acquittal would be conclufive evidence in a 
collateral proceeding (^), that the party w^s not guilty of 
the felony : and fo TV. Jones^ J. (i ) who differed from the 
other judges in Mfrkham v. Cohh^ confidered tlpt .^ftet an 
acquittal of the felony, the party grieved might have his 
a^ion of trefpafs, becaufe there was no afiirma^on of 
tecord againft hiifl. And in Luiterell v. Reynell and 
Others (/'/), which was trefpafs for taking monies num- 
bered, the Attorney -General of counfcl for tlie defendants, 
though he objefted as to fome of them thac^he evidence, 
if ^rue, deftroyed the plaintiff’s a£Vion, as it went to 
prove the d^^f^pdants guil^-^f felony ; admitted that it 
'would lie againlt two of tliem who had been acquitted 
Upon an indiftmcnt of felony for the fame matter. “ In- 
deed,” faid he, ** if they had been acquitted or found guihy 
of the felony, the action would lie.” \_Le Blanc J. md?h- 
tioned Bull, N> P. ^45;, which refers to 5 Mod- 164* 
taiking a diftitiftion between the conclufivenefs of a con- 
viftion and an acquittal in a profecution for bigamy, 
when given nn evidence in ejeftment upon a queftion 
t?3uching the validity , of the fecond marriage j that an ac- 
quittal afeertains no f^ct as a conviftion does. But at 


idt6. 

L&Kffi* 


(<») ii 5f. Tr, 

(f) Jones, 159. 


{h) Vide Hu!/, N. P, 144. 
(d) I Mpd, 2S&. 


any 
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^ny fate he o^ferved that this Wf s a different cafe y to 
here if the felony had bcM pleaded^ the plaintiff might 
have replied record of acquittal; and that would have 
concluded the queftion, unlefs there had been a rejoinder 
of perfraudetn.'} After the felony has been tried and dit 
pofed of, there is a fort of moral qllopel in the law of 
England y js Ld. d. !• in Gihfon v. Mind (^), by 

which no man {hall be allowed to allege his own crime in 
his defence. They alluded to other cafes of judgments in 
rem, which were held to be conclufive : (But the Court 
thought they did not bear on the preferit queftion,) They 
then mentioned a cafe of Hayton v. Brown^ which was 
tried before Mr. Baron Wood at the laft^ fummer alHzes at 
Jaonc^er ywhtxe: he permitted the plaintiff to recover In an 
aftion of trefpafs for a fimilar aflault to the prefent, after 
the defendant had been tried for the ftlony and ac^itted 
at the antecedent fummer affizcfi 

Pari in fupport of Ihe rule, argued from the defeat of 
precedents in this cafe in fupport of the action, that the 
general opinion of the profellion muft have been agalnft 
it, particularly where the occafion muft have frequently 
occurred. The cafes have already broken in too much on 
the common law principle, that the trefpafs is merged Iii 
the felony, by admitting the aAion to be brought after a 
convMion of the felony : but if this be now eictended to 
cafes of acquittal, h will let in all the mifehief agairift 
which the common law meant to guard, by encouraphg 
faint or collufive profecutions for the felony, to give a bei& 
ter opportunity to the party injiirW^ obtaining ^iVatd 

Xa)iH.Btac \ 



redrefs. 
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T^reh* The qafjss are not reconcUeabie ^ for in Higgins iSio. 

iutcpir (nj, all the ti^urt that if one beat the 

feryant of another^ fo that he die^ the maiter^lhall not have 
an action for the battery and lofs of fervice, becaufe the 
felony drovnis the private wrong, and his a£lion is there- 
by loft. This was prior to Dawkes v. Caveneigh ; but 
it was agreed to be law in a fubfequent cafe of Cooper v- 
IFitham (i). He admitted the weight due to the late 
decifton in the cafe of Hayton v. Brown ; hut as that was 
never brought in reviiion before the Court in Bank, he 
^onfidcred that decifton as ftill open to review. 


Lord Ellenbohouch C. J. The policy of the law 
requires that before the party injured by any felonious a^ 
can feek civil redrefs for it, the matter ftiould be heard 
and difpofed of before the proper criminal tribujj^al, in 
order that the juftice of the country may be firft fatisfted 
in refpeft to the public offence ; and after a verdift either 
of acquittal or convi£lion, the judgment is fo far conclu- 
five in any collateral proceeding quoad the particular mat- 
ter, that the obje£lion is thereby removed of bringing 
that fub judicc in a civil a£lion, which was the proper 
fubjedi-mattcr of a criminal profecution. Here the defend- 
ant having been before tried and acquitted of the felony, 
the objeQion founded upon the general policy of the law 
does not apply. This point has been before decided in 
the cafes of a£lion^ brought after a conviftion of the de- 
fendant for the felony : and the only difference which 
can be fuggefted between the cafe of a prior convifrion, 
and that of an acquittal is, that the acquittal may have 

(j) Tr, 4 1. Telv. 

M, %oCar. a. 1 375#' But fge ihnfi 247 

baea, 
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to. h^m btOTXght about by the defendant's telludkjg with Ai 
ptdfecutoT ; Irut if the acquittal be Ihe^tFu eitbet in ple^d^ 
ing or by evidence to lia:v;e been obtsuned by eo^ufionidl 
would be put afide, and the obje£^n .would ftill Tcmaini 
All the mifchief therefore that could xefult i^end^ 
ing the fame rule to cafes of acquitftal, which has efta- 
bliflied the right to fue after a convi£liop of the, felon, is 
done away by letting die defendant in to fliew' that the 
judgment of acquittal was obtained per fraudem. 

Grose J. The true gi*oun4^ the general rule againft 
the plaintiff ’s right to fue for damages in a civil a£tion, 
for any acft which amounts to felony, is to prevent the cri- 
minal, jufticc of the country from being defeated ; .which 
it would be very likely to be if the party wer^ firft per- 
mitted to obtain a civil fatisfadlion for the but 

that does not apply to this cafe where there* has already 
been a trial and acquittal of the felony. 

Le Blanc J. iThe defendant having been acquitted 
of the felony, and that without fraud, as it miift be taken 
to be ; the cafe ftands clear of the general objefrioni ' 
that if the action were fuftained, criminal juftice might 
be defeated. All the cafes which fliew that the aftlon 
lies after convidlion of the defendant for the felony, ap- 
ply ftrongiy in fupport of it after acquittal ; for it is a 
ftronger cafe ft) permit the party injured to proceed upon 
his civU remedy to recover damages after a convidfion of 
the offender, when the law has, by meins of the for- 
feiture of his property confequent upon a convl<ftion, 
taken away from him the means of fatisfynig the da- 
mages. BelTSes, when the defendant, after an acquittal 
of the felony, called upon to make recompehce in 

civil 
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tJa |fae party ^<feved, it would be ftroager 
to be permitted to allege diat he Vas iK>t pro- 
peiiy^e^iiitt^d, than in the other cafe it would be to 
that’ he had not been properly convi£ted-r And 
defendant cannot fay, againft the record of 
acsquittal, that this if as a felony. After the queftion 
of felony ''has been determined, it leaves the trefpafs 
untouched : the defendant has committed the trefpafs, 
which is the fubjeft of the civil a£l:ion ; but the qucftion 
on the indiftment was whether he had not done fomething 
more. It often happ#tnfithat after an acquittal of the 
felony the defendant is tried for the mifdemeanor upon 
the fatne evidence : and it would be no objeftion though 
die judge might ftili think that there was evidence of 
the felony to liave gon^ to the jury. 

Bayley J. If this adion would not lie, tliere might 
be cafes where a party injured would be without remedy, 
and y^t the wrong-doer would not be liable to punifli- 
ijnent : as, for inllance, there might be circumftances 
known only to the plaintiff himfelf, which, when proved 
by him upon tlie profecution of the defendant for felpny, 
would entitle Iiim to be acquitted j when, without fuch 
proof, tlie evidence might lead to convidt him. Suppofe, 
upon the it^didlment fer the felonious ftabbing, it Jay only 
witl^thelcnowiedge of the plaintiff that a previous provo 
cation had been given, which, if death hadj||afued, would 
have reduced the dfence to manflaughter i there^would 
be a defedl ofi^ullicc if the plaintiff could not afterwards 
obtain reparation in damages for the civil injury, becaufe 
for want of the proof of fuch provocation, known only 
to himfelf, the offence appeared to be fdony. The re- 
cord of acquittal is at leaft conclufive evidence that the 
defendant was not proved guilty of the felony, and he 

cannot 
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cannot be queftiimed for the flUlle oSiwcft i hnt ft 
leaves the civU reinedy open. UiUefsy therefont* hi i 
caies where the cooduA of the party oomidaiaiag cMi Iw 
ia^eached as having colluded in procuring the ticqaiual» 
it iterates as an anfwer to any objeflion that ihe fa£fc 
proved would be evidence of felony. 

Rule difeharged. 


tTeJrtJifay, Thc KiKG i7«a|p|S'£YR2. 

30 ih. 

The /ef^e o( the rpjjE defendant appealed to the Borouch Selllons of 

to//s of a public X . ® . 

bridge is not Tenx)kejhury againft a poor’s rate^ wherein he was 

ratable a •> fuch, 

whatever rent affefled as leflee of the tolls of the Key Pridge” at 

It^Tt^appYarlng Tewkejbury^ at 350/. per aim. The Seflions co||rmed 

any'*^ the rate, upon the general principle, as they ftated, that 

bona fide paid by the occupier is the beft crltc* 

the pariih ; nor yion by which to iudee of the value of property ; but 
that he was an ^ J 6 , r r / 

inbahitantrejiont fubjeft to the Opinion of this Court upon the following 

there, deriving 
profit there Cale : 

be^^nd^ the^fint ®y 4 ^ 3 * ^2. Certain truftees are ap- 

thel^amcrwhidi rebuilding the Key Bridge acrofs the river 

to^th^pubhe^^ in the borough of TenjukJbury in Glmcefierjhire^ and 

for making convenient roads thereto. The'^to enafl;s 
that out of ihe firft monies arifmg by the tolls fs$i be col- 
le&ed by viftue of the, aft, or out^^f the firft money 
which ftiould be borrowed upon the credit thereof, the 
truftees ftiall in the firft place pay expenc^s eff 
paffing the aft, and repay all fums advanced thereon, 
with intereft, and alfo all expences in making the plans 
and eftimate^ of the bridge : *• and that after payment 
thereof, all the money which ftiould come to the hands 

of 
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the of theJf treafurer for the purpofes of the 

^otild from time to time be applied m crefting the 
or toll-houfes^ and in making the temporary 
bridge, and in ereft^pg the new bridge, and keeping the 
ialne^ in- repair, and opening and making proper ap- 
proaches thereto, and in defraying all other neceilary 
^largea^Aiii expences attending the execution of the 
and in paying the intereft of the principal money fo to 
be borrowed, and in otherwife carrying this aO: into exe- 
cution ; and to or for ito other ul'e, intent, or purpofe 
whatfoever.” “ Th^^TToon as the fevcral purpofes of 
the a6l fliould be carried into execution, and the prin- 
cipal and intereft borrowed and fecured thereon fliould 
be repaid, all the tolls thereby inipofcd ftiouU abfolutely 
ceafe, aifd the new bridge and the approaches leading 
thevifej fho^d thereafter be repaired by fuch perfous as 
were by law liable to repair the fame.” The truftees^ 
being empowered by another claufe to leafe the tolls, 
under the claufes and ftlpulatlons therein exprefled, have 
leafed the fame fo the appellant, at the annual rent of 
350/. It has been the ufual cuftom of the parifh to 
niake their rates upon the pound rent; but it was not 
proved that the appellant made any profit on the faid 
tolls,' nor that fuch tolls left any refidue after* payment 
of the fald yearly rent of 3^©/.: on the contrary, it is 
ielifveJ^thsX the prefent Icflee has a mo|l" unprofitable 
taking, atid that not even clear his prefent rent. 


1810. 


LirjLBt 


yervis and J?. Taunton, in fupport of the order of 
Seffions, ftated, that the objeftfons made below to the 
rate were, ift, that the fubje<a-matter of it was occupied 
for public purpofes, and was therefore not rateable at 
all : but, idly, that if it were rateable In the hands of a 
leflee 6n account of any perfonal benefit derived to him- 
VoL Xri, E e felf. 
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j|ie 


Tilt KfN« 

Zya«. 


it did 1191 appear by the cafe,* as ftated, ’whether 
he dcxW^ any fuch beHcfit beyond the piirpofes of "the 
tteft. 


But Court f after ebferving upon the loofe and im-^ 
perfect niarmet in which the cafe was drawn up 4 in not 
ftating either that the Icffcc was the occupier of any toU- 
hottfe or dwelling-houfe within the parifli, which was 
the proper fubjeCt-mattcr of a rate ; or that he was an 
iithabiiant of the pariih, in the fejife Avhich had been 
lately (a) put by the Court ori '^8® word in the ftatute 
43 Efiz. c. 2. \ and in not finding the fa(fl whetlier the 
Icflee did receive any profit to himfelf from the tolls be- 
yond the rent which was applicable to public purpofes, 
but merely ftating that it was believed that he%icl not \ 
were inclined to have fent the cafe back tflpthe Sqjlions 
to be re-ftated in a more perfedf manner. But The 
Attorne^^Gencral and Ahhotty in oppofition to the rate, 
having fuggefted that it would not anfwer any purpofe 
to fend the cafe back, all the fac.fs having been ftated 
which were capable of proof on the part of thofe who 
fupported the rate j and that the only quefLion meaht to 
be raifed by them j^as, Whether tlie tolls of a frtiblic 
bridge were rateable in the hands of a ? Lord 

Ellenhorou^h C. J. faid that as the Court had fo recently 
decided that t^lls per fe were not rateaBle ; and that as 
the appellant was rateS merely as letj|ie of the tolls, aftd 
for nothing clfe, which might have gtv^ them a cor* 
poreal quality and locality within the parifti, fuch as fox a 
iSuice, or the like: and that as it did not appear that he 
was an inhabitant of &ie parifli, or made any profit of ‘the 
hbUs; there was nothing ftated In the Cafe to railfe any 


|«) aatTi^to. tiadi HVikms y* Jow, Mutp, 2^6* 

' q^ueftion ; 
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f^ueRim* Awd tKat though it ihoiild turn out to ht tbo 
fm& (wKch was fuggefted from the har) that tbci:« ; was 
a toll-houfe attached to the bridge where the appetbnt 
dwelt 5 yet as the fending the cafe back to the Seflions 
to be x«-ftated would probably ouly lead to their infert- 
ing as a fa<f\: what at prefent they had only Rated as mat* 
ttT of belief, that tlie leflec derived no profit to himfetf 
from the tolls ; it vi^as better for all parties to qirafh this 
rate ; and if at any future time the parifh thought, they 
could make out^ a better cafe againft the leffee, they 
might rate liim againu^i'' 

/Vr Curierjif Order of Seflions confirming 

, the Rate quafiied* 


Gordon againjl Swan. 


plaintiff declared in the common form of the 
cou!it for goods fold and delivered, and fought to 
recover a large fum, the value of copper fold by him to 
the defendant, under a contradf in writing, which was 
given in evidence at the trial, and dated the copper fold 
to be 150 tons, at 84/. per ton, to be received ui 14 days, 
payable at fix months j the credit on which expired on 
tlie 23d%lf April 1809* ^fter judgment by default, and 
9 wriFof inquiry iflued, the balance due ,to the plaintiff 
at the time of thecal of the inquifitlbn (after allowing die 
amount of c^ain Tecurlties then in his hands) was proved 
to be 3247/- 1 8/», and die interejl on the whole account 
amounted to 300/% \ and the jury, ui anfwer to a queRibn 
, put to t^m, deebred their willingpefs to give the in- 
tereft as well as principal \ but th<e, under-lheriff' direfted 
them, that in poitit of law the plaintifF was not entitled 
to recover as^he had not declared ijpeciaUy upon 
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i8io« 

TlieKiifa 


May 30th. 

Theuf^h zu 
agreemert 
ior ihc Tale of 
goccis wlticb 
were aUerwardt 
deliveird g!»c 
a certain day of 
payment for 
tlie price, in* 
tereft doci not 
run upon tt»e 
fum due front 
that day. 
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iSlo* the contra£l| hut generally for the valUe of goods fold 

^ ajild delivered aiuLon that exprefs dire£fion they found 

CoiiDotr , . . . . 

the principal fum only, without intcreft. 

TadJy now moved (^s) to fct afide the inqulfitiou, upon 
the mifdire£lion of the under-lheriff ; and contended that 
intcreft began to run after the expiration of the fix 
months for which the credit was given ; and that the 
giving of a particular day of payment for goods fold and 
delivered fliewed the intention of the parties to confider 
it as a liquidated debt at that period^ and made it compe- 
tent at leafl for tlic jury to allow intcreft. And he re- 
ferred to ]\Iountfot\l V. IViIIi's (/>), where the vendor was 
held entitled to intcreft under fucli a contracl from the 
day of payment given. But by 

Lord Elleveorocgh C. J. I think the cd’ntracf only 
meant that the vendee at all events fliall not be called upon 
for payment till the time given j but it is ftill a contracl: 
for the falc of goods. The giving of intcreft ftiould, f 
think, be confined to bill^ of exchange, and fuch like in- 
ftruments, and to agreements referving intereft. 

Per CuriaiUy Rule refufed^ 

(«) I wa$*not preftnt in couit when this motion was m%dc> but a 
fritnd at the bar gave mt a note of vwliat pafiVd. 

(i) zBiJ & Puli 337. 


tp*ednsfd4^) 
Btlhj jotb* 


Napier againjl Shneider^ 


r*^*^feriTto*the ^^^MPBELL moYcd to refer it to the Mafter to tax 
Maftcr to com- principa^l, intereft, and cofts upon a bill of exchange^ 
THc bill was drawn in Scotland^ and was accepted by 

eo^s upon a bill 
of exchange 

drawn in SeotUni upon and accepted by the defendant in England^ Court will not 
difcd the Maihr to ^low r6«cxcliangr» 

" the 
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defendant in Mngland^ but not {laid j and he prayed i8to. 

that the Mafter fhould be dire^ed to alloV re^excbange. — 

l^Apsmn 

3ut 

Snai^UL. 


The Coui't were clearly of opinion that this could npt 
be allowed agaiiill an acceptor here, who by his accept- 
ance only charges hinafelf with a liability to pay accord- 
ing to the law of this country ; and if he do not pay, 
the holder hat* his remedy over againft the drawer. The 
Court would not, they faid, refer it to the Mafter to 
try foreign culloms and fads, but only to compute what 
was due upon the bill itiell. They, tlierefore, granted 
the motion in the common form. 


Gouthu^aite agai)\fl Duckworth, Browne, 
and PewELi.. 


Tfiday^ 

'Junt id. 


wa>s an adlon for goods fold atid delivered, which 

was tried before Lf Blu m l. at the Lift aflizes at in trade, being 

irdebted to C. 

T.anrn/Iery when it appeared that the goods had been in for advances 
faCV fupplied by tlic plaintitl' to Brcit n.' and Company, fhe'joint 
which at that time was generally uiidci ftood ta mean 
Bronvfie zwCi Ponvdl^ and they alone paid for the cartage which 

of the goods fi'om the plantiff ’s to the fliip on board 

. i ^ fpccja] 

which they were ordered to be font : but Browne and joint adventuie 
^ . to Sfain'j with 

%:•' a vjcw to ]iqui« 

datt tint bilance, C. aerced with and IJ. to join with them in another advcii' urr to 
Lijh’/)if of wlticto lie was to have one me ctyj and it was agreed that and /?. (houK) pur- 
cliafe geo Is lor tnc adventure to be fh-p'^ed board a certain veffcl, and pay f'^r them, and 
tlie returns of fuch advcniuic were to nc made to C , to go in iiquidation ot his demand on 
them.^ but C. was to bear hts proportion of t|ie loft, if any, and alfo to rcwcive his iharc of 
the profit, it any, after rcim! urfing himfclf out of the returns the amount of his advances 
previoufly made ta,W> and H.: heU that this^ agreement confbtuted n. fa^tnojhtp between 
the three in the adventure at and fiom th dm' of the furcivtfe of the gooch f't th* adtjrntu^t by 
and a . ; ulthougU C. did not go with them to make the purchafe. nor authouze them to 
purchafe on the joint account ; but A and B. alone in faft made thepufehafe j and although 
C. alfo purchaft'd in his own name and jiaid for goo<ls to be fent out at the fame time, in 
whioh M. WJjis to 0iar4r tl|<;; profit lojfs, and thefe gcoda were configncrl for faks and re- 
turns to the fame perfon Who went uut as fiipcr:argo on the joint account of the three. 


E e 3 


Po^veli 
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tBta* ieconsing^ bankxiijpts, zni 

Govtm^its iwwirtgbieen cramttwd by the commtlfioDers under their 
Dw/«w^tu queftion arofe upon hia depofition whe*- 

thcr he were not a partner with jSrewwtf and Fawll in the 
adventure for whidi thefe goods were ordered, which 
were afterwards fhipped and fent : and this was the only 
queftion at the trial ; where, the learned Judge being of 
opinion that the fa£^s ftated in fuch depohtion amounted 
to a partnerfliip between the defendants, a verdifl palled 
for the plaintiff. And a motion having been made, in 
order to take the opinion of the Court upon the cafe, to 
fet afide the verdid for the plaintiff* and enter a verdict 
for the defendants ; 

Le Blanc J. now reported the fads, and read the 

examination of the defendant . Ducknvorth faken on 
• # 

the 27th of jipril 1 809, on which the queftion arofe 1 
and which ftated in fubftance, that Ducknaorth had ^ 
various tT-infadions in bufmefs with Browne and Powd\ 
in 1808, and was a creditor of theirs. That in Seftemher 
1^08 he entered into an agreement with Browne to be 
Jointly concerned in an adventure to Isijhoti with him and 
his partner Powell \ of which adventure Duchwortb was to 
have pne^half fliare. That Browne and Powell were at that 
time indebted to Duckworth in nearly zooq/. for^dvances. 
made on the joint account of the tliree in the purchafe of 
tobacco, and which haul been fent out on the joint account 
to Bpain before that titne ; and alfo fa|jpnoney lent before 
that time. That Browne and Powell w^re. to^ purchafe 
for the adventure, to Lilbon, which were to be Jbipped 
hoard the., Betfey, andM pay for the Jamey and the returns ^ 
fudt adfVenturt were to he made to Duckworth and tp go in ^ 
fuidathn of his demands on Browne and Powell, That 
conifequcnce of tins agreement, Browne proceeded to 
purchafe goods from different perfons, and amongft others 
from the plaintiff Gouthnomte: but Dwhworih did not go 
* J a 
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* to make any of the pitreba&s, nor did 

ever authorize to make the purchaies on thie/mt 

account of the three. Thstt if any lofs were to arife on 
Ae fales of the adventure, HiuV^imrtb was to bear his pro* 
portion, and was alfo to receive his fhare of the profits, if 
any, after reimburfing himfelf out of the returns the 
amount of his advances previoufly made to Brovjne and 
Pd*u^e!L That Duckworth purchafed and paid for goods 
alfo to b^ fent out at the fame time, in his own name ; and 
Bron 0 ne*^z% to receive a fliare of the profit, and to bear a 
proportion of the lofs oni the fales of tiitfe hft-mentbned 
goods, which were coiliigned for fales and returns to Bar>^ 
low^ who went out as fupercargo on the joint account of 
Browne^ Powell y and Duehwof'ih. That Barlow‘s in- 
(Iniftions were figned by Browne and Duckworths That 
Duckworth ttfterwards received {xom^arhw on account 
i of fuch adventure i86i/.> though from what particular 
flet of goods this arofe Duckwortl^ could not tell ; which 
fum Duckworth applied in reimburfing himfelf the ad- 
vances he had made to Browne and Powell on account of 
the fasd adventure and otlierwife. It alfo appeared 
Duckworth had ut other fubfequent times rec^^ived remit- 
tances and goods from Brewne and Powell which he car- 
ried to account in redu£lion of hrs advances to them ; 
and there were other diftinft tranfaftlons between them 
relative to the purchafe of goods ; in one of which feme 
coffee'had been or^nallypurchafed from Sill in July 1 808 
hy Duckworth on the joint account of himfelf, Browncy and 
Powelly and he paid for them ; but Browne not paying 
1 m moiety of the purchafe-mone^flat the time ’appointed, 
tkuckworthy with Brown^^ confent, toOk diem all on his 
emi account, and in Augujl followirig fold part of them 
^0 Browne himfelf, and the price wak fettled in ac&unt 

between 
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CaUTHWAITE 

agatafi 

PltCKSI/eKTIi. 


between theip ; and this was done to enable Browne with 
the coffee to pay another tradefman for goods furnilhcd to 
Browne for the adventure. ’All the goods n^cn tinned in 
the examination were fhipped on board the Bdfey for 
Lijborty which was chartered by Browne and BowclL 


The rule was now oppofed by Park and LhtledaUy and 
fupported by Scarlet ; and it was not denied by the latter 
that the fafts of the cafe confticuted a partnerfhip in the 
adventure between the three defendants ; but the only 
queflion made was at what period the parjtneillup com- 
menced : the plaintiff contending that it exiltcd at the 
time when the goods were ordered : the defendant, that 
it originated only after the goods had been fliipped into 
the common flock for the purpofe of the adventure j liken- 
ing it to die cafe oJ[fo much capital agreed to be brought 
by parties into one common ftock or houfe, where 
each would be anfwerablc h p.irately for fuch part Qf 
his contribution as was raifed upon his own feparatc cre- 
dit, notwithflanding the objeCl for winch it was raifed. 
The defendant’s counfel alfo deincd that the objedl of the 
joint advertturc being to liquidate the prior advances of 
Duckworth to Browne Powell could vary the legal ef- 
fect of the joint engagement ; and urged the fa£l of 
goods having been furniHicd by Duilworth for the fame 
adventure, which were obtained on his feparate credit. 
[But Bayley J. obferved that it did not appear Duck- 
worth had brought any goods into the common ftock in 
the tranfaftion in queflion.] 'Fhe c^afe mainly relied on 
by the defendant’s counfcl was Savil/e v. Robertjon and 
another (/*), where feveral agreed to fit out a fliip and 
cargo on a joint adventure j but it was alfo agreed that 

{a) 710. 


one 
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one was not to be bound for any goods ordered or fliipped 
by another : and the plaintiff (befides AipJ>Iying copper 
fheathing for the veflel, which was admitted to be on 
the joint concern,) delivered copper on board by the fe- 
parate order of Pearce one of the contra£);ing parties : 
but this was held not to bind the other parties to the con- 
trail, and that the partnerfhip only commenced upon the 
delivery of the cargo on board. The plaintifr ’s counfcl 
on the other hand, applied to this cafe what was faid by 
Lord C. J. Dc Grey upop the lubjeil of partneriliip in 
G?-m t V. Swtfh (fl), where he ftates the true criterion to be, 
to inquire whether one agreed to fliare the profits of the 
trade with the other, or whether he only relied on thofe 
profits asS a fund of payment : and here they faid it was 
clear that Diul^vorth was not only to thare in the profits 
upon the goods ordered by Browie^ but the identical 
goods which were to conllitute the adventure were to 
be purchafed and fent for the exprefs purpofe of liquidat- 
ing Duch%uortPs demand. And ’^hey alfo referred to 
Waugh V. Carver {b)y where, though it was taken to be 
the clear fenfe of the parties to the agreement as between 
themfelves, that they were not to be partners, and that 
each houfe was to carry on its trade without riik of eaci? 
other, and to Hand to their own lofs ; yet as riiey had 
agreed to fliarc each other’s profits, they were held liable 
as partners to third perfons : and Ho iJtjheth v. Blan^ 
thard (f), which weiU on the fame principle. 

Lord Ellenborough C. J. It comes to the queftiou 
whether, co-temporary with the purchafe of the goods, 
there did not exifl: a joint iii|ereft between thefe defend- 
ants. The goods were to be purchafed, as Duchworih 

(tf) a Bloc, Rep. 1000# C^) a H- Sioc. a3S-"a<6. 

t) *4V. 

Hates 


iSiO. 

GoVTHWaiTC 

DuCKWOkTM. 



1 * 10 . 

€»evThiiiri^1krt 


CASES ili EASIER; lE&M . 

ftaised^m liis examioaikni^ ^ thi^was Jthff ^ 

agreement, ffhon wliat iirr^^sadii^ JDMtItiM 
commttnce with the purchale of^tlicTe goc^d^for^e|iuxf*afe.^ 
agreed upon, in the lofs and profits of which the de- 
fendants were to fliare ? The cafe of SavUh v, R^trtfm 
does indeed approach very near to tliis ; but die diftiru:- 
tion between the cafes is, that there each party brought 
his feparate parcel of goods, which Were afterw^ards to be 
mixed in the common adventure on board the fiiip, and 
till that admixture the partnerfhip^in thegoodsdid not arife* 
But here the goods in queftion tvere purchafed, in pur- 
fuance of the agreement for ihe advc/iturc^ of which it had 
been before fettled that Dackwarih was to have a moiety. 
There feems alfo to have been fome contrivance in this 
cafe to keep out of general view the intereft which 
Duchnxwrth had in the goods ; the other two defendants 
were fent into the "Market to purchafe the goods in which 
he was to have a moiety ; and thougli they were not autho- 
rized, he fays, to pm^hafe on the joint account of the 
three ; yet, if all agree to fliarc in goods to be purchafed, 
and in confequeiicc of that agreement one. of them go 
into the market and make the purcliafc, it is the fame for 
this purpofe, as if all the names had been announced to 
the feller, and therefore all are liable for the value of 
them. 

Grose J. I thlifk this is a Urong cafe of par^crlhip 
■within the defeription given of it ty Lord C. J. De Grej 
in the cafe cited. 

Le Blanc J. The cafe is the ftronger againft Difrl- 
worth inafmuch as there had been a previous partnerihip 
betweea him and, the other two defcndiinti^pon the fixt» 

xhifis 
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cluifeof txAssip on their joint account, for a funilar a>d*« iJ.ra. 

; in refpe£l of which the lait r were in** 
debted to Diidwerth for his advances upon the joint ac- 
count and it was in order to liquidate wat debt tnat 
the agreement in queftion was entered into for another 
/W/»r adventure to Lijhon^ in purfuance of which agrees, 
ment the goods in queftion were purchafed. 

BAYt.EY J. In Saviile v. Hohertfm^ after the purchafe of 
the goods m4de by the fcvcral adventurers, tlicre was ft ill a*^ 
further t0' be done, ‘which was the putting them on 
board the ftiip in which tliey had a common concern for 
the joint adventure^ and until that further act was done, 
the goods purchnfed by each remained the feparate pro- 
perty of each. But here as foon as the goods were pur- 
chafed, the intereft of the three attached in them at 
the fame inftant by virtue of the previous agreement. 

Rule difeharged (u). 

(4) The lift cafe on ttils fubjeCk Is VcrUr. v. Iidnff,u arJ 
& Tmtra. 49* 


Rochfort againji RoBERxaoN . - Afarr.fTy, 

yuht 4L2i. 

'yHE defendant redded in London at the time when flic where the dc 

came of ,a£lk>n, which was for goods fold and de- wm» 

A, refidrngin 

livered accrued, and W'hen the aftion commenced ; but before 
pttnding the a£lion, and before the plaintiff gave notice of eommenee- 
«*ecuting h writ of inquiry, the defendant removed per- ^?^n!e!gbt 
maiiently to Ttrtolat but his attorney gave the plamtiff 

wfii of Inquir/ 

is ^/Bcientf -thoKih tbe defeadant had in tlw intermcdntC time prriuancrtJy removed 
aboiw miles iiom (tp if he not g:ve ihc pJ.iBtifr previous r*otkc of 

rcinoYaZ. 
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1810. M notice of the defendant's removal until the plaintiff 
~ given the ufual 8 days’ notice of exectitinfe tlitf writ 

Rochfort r- * r * ^ 

againji ot inqtiiry, as for^a town caufe, which was executed ac- 

^ cordingly. Whereupon Reader obtained a rule nifi for 

fetting afide the execution of the writ of inquiTVi for if-* 
regularity; contending that the defendant fhould have 
had 14 days’ notice, as refiding at the time above 40 mile» 
from London*^ and cited Speaar \\ Hall {a)» 

Previous notice was there given of the chiange of rcfi- 
dence.] 

Rtchardjon On fhewing caufe obferved that the ftat^ 
14. 2. c* 17. /. 4. wa^ merely for regulating notices 

of trial \ but that no flat me applied to wiiis of in- 
quiry (i), which depended altogether upon ihc piMclice 
of the Court. 

Lord Ellen i?ORoi'(;ii C. J. if tlic defendant do nor 
give notice of the change of Li-, rcfidence from town, 
it mud ftill be taken to be a town caufe ; and tlicn the 
notice was regular. 

Rer Curiam, Kule difeharged- 

{^) I Fafl, 688 . 

(6) LUydv. Ho9}>(r^ (>24 u.i'% Uir vafe of a writ of inquiry j 

but DO cliftlndtion was taken bfiwcm that ind a trial at t'.e SiUinj^s, 


KNT> OJ EAsa i*R TERM. 



CASE’S 

♦ 

ARGUED AMD DETERMINED iIlQr 

IN THk 

Court of KING’S BENCH, 

IK 

Trinity Term, 

Intiie Fiftieth Year of the Reign of George HI, 


The Kino atair^ The Directors of the Bristol 

® Junt i;jd. 

Dock Company. 


^CARLETT moved, upon the a£ls of thc43Cre. 3. Vn<!crthe 

f. I40. and 48Gr<j. 3. r. 11. made for improving ' 

and completing the harbour of Brijlcl, for a mandamus which'^m^ * 

to the defendants to iflue their precept to the Iherifib of 

Briflet for fummoning a jury to aflefs a compenfation for of the 
•' o ^ * dock-worha, or 

an injury fuftained by Rd. Woolfryes and Co. in confe- iniheprojwfj^pr 

quence of the dock-works. The applicants were brev«*^rs of, dunsge mar 

occupying a btewhoufe and other premifes in Qtieen^ 

Jireet in the caftle precinfts of BriJIcl for a term of feven teneiSI^rt 

or the fame nay 

be rendered left valuable thereby/* no compenfadon is due to the owners of a brewery for « 
lofs arifin^ to them in their bufinefs fiom the deterioration of the water of the public rive# 
from which the brewery had been before fttppUed by means of pipes laid under 
|ow-wattr*maTk ) the u(e of the water having been common to all the kmg^ (yibjcdls and 
not claimed as an eafoneni to the panicular tenerrient. The only remedy for fuch an injury 
U by indiAments which was taken away in this cafe by the aA of parliament* 


Y01..XI1. 


Ff 


years. 


43^ 

tSio. 

" T^lic King 

The Dlrcdiors 
oftfie 
BmsTOt. 
VoQk Company. 
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years, with liberty to purchafe die premifes for 400a/. 
for the remaiijder of a term^ of 40 yeai^s granted hy the 
corporzdlon of Brifiol. * Before and at the time of palling 
tlie Hat. 43 Geo. 3. thefe premifes were fupplied with frefli 
water fit for brewing from the river Avon^ to which the 
brewery was contiguous, w'hich water was raifed and 
brought into the brentrery by pump^and pipes laid into 
and along the bank, and communicating with the river at 
low w^ter mark, at which time it was pumped into the 
brewery : but by means of the works and improvements 
authorized l>y the a£ls of parliament, and particularly by 
the damming up of the river for the purpofe of forming 
and floating the harbour, the water in the river pt die 
point of communication with die pipes became brackifh 
and noxious, fo as to render the water unfit for brewing; 
by rcafon of which the applicants had fuflained lofs in 
their trade ; and after finking a well for die purpofe of 
getting fpring water for the brewery, which in part failed 
after a time, and was alfo found unfit for brewing, they 
were obliged to abandon their premifes ; and having 
then applied without efTeft to die defendants to grant 
a compenfation for their, lofs eftimated at above 3000/. 
diey now made this application, for the p^pofe of trying 
their right to receive fuch compenfation. 

The compenfation claufe upon which the motion was 
founded was the 43 Geo. 3. c. 140. / 1 07., which, after 
reciting that the \^orks and improvements authorized by 
the a£l w^ould render certain docks and mills ufelcfs, 
** and by means of fuch works and improvements, or in 
the progrefs and execution thereof, injury and damage 
nmy he do^ie to other hereditaments^ houjesy lands and tens'* 
«« nienrs^ or the fam^may be rendered lefs valuable there- 
<< by,” exiads that the dock company lhall| and they arc 

thereby 
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thereby dire£ted either to purchafe, or to make a juft 1810. 

and liberal compenfation to the ownerswnd other per- ' 

f* fbhs interefted in fuch docks, mills, lands, houfeS, te- 

The DieoiS'orf 

nements, or hereditaments, fo rendered nfelefs, in- ^^the 
jured, or made lefs valuable, at the option of fuch Do5c*Compan^. 
owner or other perfons as aforefaid,” &c. And if the 
claimants do not agree with the directors for the com- 
penfation to be made, a jury is to be fummoned in the ^ 
manner now prayed for, and to be fworn before the 
juftices of the peace at the quarter feflions, who arc to 
afcertain it. 

Upon the opening of this application the great doubt 
with the Court was, whether the claimants could ellablilh 
fuch an interefl: or eafcment annexed to their premifes in 
the water of the river Avoii^ which was a public river 
common alike to all the king’s fubjefts, as would entitle 
them to compenfation under the general words of the 
claufe. And they afked whether, if any perfon before 
the adt pafl'ed had done any thing to deteriorate the w%ter 
of the river, thefe parties could have brought an adtion 
as for a private injury to their property. Scarlett ar- 
gued that they might ; and tliat there T-jfcre inftances 
where perforiife having acquired a right to ufc the water 
of rivers for their own purpofes, had maintained adtions 
on the cafe againil 'thofc who difturbeil them in tlieir 
enjoyment of it, cither by drawing olF or , doterior^ing 
the quality of the water. But by 

Lord Ellenborough C. J. Thofe were cafes vdiere 
the owners of the property by long enjoyment had ac- 
quired fpecial rights to the ufe of the water in its na- 
tural ftate as it was accuftomed to^flow, by way of parti- 
cular eafement to their own properties, and not merely a 
F f 2 ufo 



4^^ 

fgio. 


The Kiwo 

The i9ii<eAort 
of ^he 

BuJfTOl 

]9»clc Company. 
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ufe which was common to ail tlie king’s fubje^ls. Biit 
here the injury, if any, is to all the king’s fubjeSs ; and 
that is the fubje£k-matter of indi(51:ment > and not of ac<« 
tion ; otherwife every perfon who had before ufed the- 
water of the river might equally claim a compenfaftiop ; 
for whidi there is no pretence. And by the fame rule if 
the fald>rity of the air in Bnfitd Were impaired in conCh- 
qttence of the docks, every iahabitant of the place might 
as well^laim a compenfation. For general injuries comf 
mon to. all the fubjeds the remedy is by indi£imenti 
but that I fuppofe is taken away by the afl : (which 
was admitted :) tlien the a£t has taken away the only 
remedy which the law would have givbn for this general 
injury. 

Gi^osE J. was of the fame opinion. 

Le Blskc J. Thefe perfons have no more claim to 
con^penfatioh under the acl than every inhabitant of 
Brifiol would have who had been ufed to dip a pail into 
&e river for water for the ule ©f his houfe. 

' 

Biylet j. agreed.. 


Rule refttihd. 
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t8io. 


Bateman againji Joseph. 


Aiuuhfhf 

yuit 


was an a 61 ion by a fubfequent indorfee asainft the The want of 
^ ^ , due notice of 

drawee and iirft indorfer of a bill of exchange^ which the dirhoner 

became due on the a y th of Septemberyvrh&ti it wa« prefented fwmdby (hew* 

for payment to Parry^ the acceptor, in Londoriy and dilho- Ignor^ancc^fVhc 

noted. Notice of the diflionot reached Manchejkry 5i?S:e of^^the 

where the plaintiff lived, on the 30th of September y early *”he^uc*s 

enough for him to have given notice to the defendant on and whe^thtr he 

ufr ' ‘ur dili» 

that day the port: from Manchejier to Liverpool where gence to find 
^he defendant lived ; and the plaintiff had the like opportu- refidelicc 
nities of giving notice on the ill, ad and 3d of OBober; 
but no notice was given to the defendant till the 4th, 
when he received it in a letter from the plaintiff direAed 
to him at Liverpool generally. At the trial before Lord 
Ellertborotigh C, J. at Gutldkally this apparent laches of the 
plaintiff was accounted for by the evidence of his 
fervant, that his mailer did not know the refidence 
of the defendant till the day when the notice was Cent by 
the poll i though it appeared that he knew the rcfidcnce 
of Parry th% acceptor in Londofiy and of Danfon the 
drawer at Liverpool : and his Lordlhip left it to the jury 
to fay whether the plaintiff had ufed due diligence in 
acquiring the knowledge of the defendant’^ place of refi- 
dcncc ; for it was admitted tliat if he had known it at the 
time when notice of the difhonor reached him at Man* 
cbefievy or had been negligent in his endeavour to acquire 
that knowledge afterwards, the notice given to the de- 
fendant was too late. The jury having found a verdift 
for the plaintiff \ 

Ff 3 


Garrew 
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Gar row now moved for a new trial, arid ccnt^lid<!^® 
that as the law*requircd due diligence iii giving ntrtke df 
the 4 ifhonor of a bill to tliofe whom it concerns, it muft 
alfo require due diligence in making the inquiries nCcef- 
fary to enable him to give the notice : and here there wa^ 
no evidence of any inquiry concerning the defendant having 
been made either at any of the baking houfes in Mhh^ 
ekejler where the plaintiff was moft likely to have received 
the information, or of the drawer at LiverpooL 

But all the Court agreed that this was a queftion pro-, 
per to be left to the jury, and they had ftcided it. 
Whether due notice has been given of the difhonor of 
a bill, all the circumftances neceffary for the giving of 
fuch notice being known, is a queftion of law ; but whe- 
ther the holder have ufed due diligence to difeover the 
place of refidence of the perfon to whom the notice is 
to be given is a queftion of fa6l for the jury. 

Rule refufed; 


iSib. 

Bateman 

JbsftM* 


Rlovdayi 
June a5ih. 

Thp holder of 
a bill before it 
was due, having 
tendered it for 
acceptanc c, 
which was re- 
futed, kept it 
tiji due, VI' hen 
it was tend< r^'d 
forpayfti«m and 
refuftd, and 
then imme- 
diately '‘ciurncd 
it on the fccond 


Roscow agmnji Hardy. 

^HE phintiff, as indorfee, fued the indorfer of a bill 
of exchange for 5^/. dated Manchejler^ 4th January 
1810, and ftated it to have been drawn by J. and P.. 
WahiJJeyy at , three months after date, in favor of 
iJ, Kirk or order, on Meffrs. ^haw and Edwards ^ Wai**. 
brook, London, and indorfed by Kirk to the drefendant, 
and by the defendant to the plaintiff. At the trial at 
Guildhall, before Lord Eflenborough C. J. the bill, when 


indorfer, wlio, 

not knowing rf the laches, took up the bill : held that his ignorance when he paid the biy 
of the tachci, of the lobuer hcidei did not entitle him to recover again il the hrri indorfer, 
who fet up fuch defence. 
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produced, }iji 4 . eleven other indorfements upon it ; and It 
appe^>ed that it was in the pofleflion of ^le^ Warrington 
Bank wlien it was tendered for acceptance on the 23 d of 
January, md refufed to be accepted ; but it did not ap- 
pear that the Warrington bankers had given axiy notice 
of the diflionor^t the time to any perfon 5 but as foon 
as the bill was due they again tendered it for payment ; 
lyhich, being rcfufcd, they called upon the plaintiff, for 
payment ; and he, not knowing any of the circumftances, 
took the bill up, and then called upon the defendant v 
who, being apprifed of the difhonor on the 23d of 
January, refufed payment j alleging his difeharge by the 
laches of the tHfen holders. And upon proof of thefe 
facts the plaintiff was nonfuited* 


xSio 


Ro»C0W 


Topping moved to fet afido the nonfuit, and contended 
that the plaintiff" ought not to be prejudiced by the lachet 
of the fubfequent holders of the bill, of which he was 
wholly ignorant at the time when he paid it, and with- 
out any means of information. The bill apparently 
came back to him in due courfe of time, and there was 
notliing apparent upon the face of it by reference td its 
date to raife the fufpicion df a diligent man that it had 
been prefented for payment and diflionored two months 
before, nor any thing to impeach his want of due dili- 
gence in obtaining knowledge of tfiat fact \ and without 
that knowledge he could not have defended himfelf 
againft an aftion on the bill by the Warrington bankers. 
Then no kches^eing imputable to himfelf, or apparent 
upon the face of the biU when paid by him, he ought 
not to be debarred from his remedy over^ 

F f 4 Lord 
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i8je« 

Rosco«f 
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Lord £LiVN 90 R 0 cm C. L if the indorfort on die^ 
bill be once dif^rged by the laches of the hoMet the 
time in not giving due notice of the dilbonor of iV 
their refponfibility cannot be revived by the (hiftii^ of 
the bill into other hands* 


Le Blanc It is admitted that the fz€t of the dif^ 
honor cm the 23d of January^ and the want of due no- 
ticejt would have been a good defence to the plaintidP 
againft the Warrington bankers, if he had been apprized 
of it at the time of the demand made upon him ; and 
that fuch laches was alfo a difcharge to the dther in- 
dorfers ; how then oan it change the liability of thole 
dther indorfers, who perhaps might have known the fa£i, 
and had a legal defence to the aiSbion if payment had 
beeq then demanded of either of them by the Warring-t 
ton bankers^ that thofe baidcers firft called upon one of tho 
indorfers, who happened not to know of their laches i 


The other Judges aiTentingji 


Rule refufedit 


yfune 26tb. 


BiGLANm and Another againft Skeltok and 
Another, 


J^EBT on bond for zpoA Plea, craving pyer of the 
bond and condition, which latter wa^ to abide the 
aiward of T. JB, apd W- JS. in all adiops between the 
plaintiffs and the defendant Shltm ; and that the cofts of 


Abend condi- 
tioned to pay 
cofts on 29th 
^fvemier in 
CumherUndf 
when taxed by 
die Mafterof K. 
is forfeited by 

fion-payment j ihOUgh In £sa tlte cofts were only taxed on the 15th November ^ of which 
the defendant had no notice on or before the 29th j| for the^^eofeo/ Blight have had them 
ta^ed before, and fhm tmve knov^n their smoiint ih 
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3iid of the arbitration 0iotiUi'be in the difere^ iSie 
rion of the arbitrators | and that the fubmifl^on fhpuld be T 

BlGtA^A 

made a rule of Court : and Aen the defendants pleaded, and Ai^thtr 
that the arbitrators, on the ad q{ Beptemker i809,aiaarded Skeltok 
( inter alia) that an action then depending between the Anothw* 
parties (hould ceafe, and that the defendant fhould, on 
the %^th November then mpcU ^ certain houfe at Wigi- 
ton in Cumbexiamd, pay the. pleuntiffs the cofts of the faid 
fiEfkn^ and of the arbitration^ to be taxed the Majfer of 
K. B. at Weftmiiifter ; and then averred that the de-» 
fendant Ske/ton had not further proceeded in the faid 
a&ion, and that he had not at any time, on or before the 
faid %^h of November next after making the faid award, 
any mtke that the cojts of the plaintiffs in the afiion and 
arbitration had been taxed by the Mqfer ^K. B., or to 
ouhat eamtmt fuch effs had been taxed ; wherefore he could 
not pay fpeh cofts to the platntifta at the day and place in the 
award mentiahed, according to tfie form and effeft of the 
fnd award, and pf the faid condition. Replication — ^that 
after the making of the award, via, on the ^/^Nqvember 

1 809, the cojls of the plaint ffs in the aftion and the cofts of 
the award were taxed by the Mafer of 1 ^.^. at 44/. ; and that 
though the plaintiffs were ready and willing, at the time 
and place appointed in the award for the payment of the 
faid cofts, to have accepted the fame fo taxed, to wit, at 
Prejlon, &c. ; yet the defendant Skelton did not then 
and diere pay to the plaintiffs the faid 44/., but made 
default, &c. j neither hath the defendant at any time 
hitherto paid the fame, although the plaintiffs heretofore, 
viz. on the ^oth of November i Bop, to wit, at Prefton 
aforefaid, tglc. gave notice to the defendattt Skelton that ibo 
faid cofs were taxed by the M<fierofK. at the faidfum 
of 4h^* then and there requffed the defendant to pay 
the fame : and the faid fum is ftil} wholly due and 

^npaid^ 
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i8^o- 

Another 
agiunfi 
Srilton 
and Another. 


unpaid, &c. To diis the defendants demurred fpedailf , 
becaufe the feplkation did not admit the want of^ no- 
tice of the taxatipn of cofts by the defendant as 
alleged in the plea ; nor aver that fuch notice was given 
on or before the 29th of 'Nov. 1 809, when the taxed cbfts 
were by the award to be paid; and becaufe it attempted 
to prevent the defendants from infifting that no notice of 
taxation was given to the defendant 5 * on or before the 
faid 29th of November. 


Walton^ in fupport of the demurrer, dated the queftion 
to be whether the defendant were bound to take notice 
of the taxation of cofts on the 25 th, at which he was not 
prefent, and of which he had no notice, and therefore 
could not be prepared to pay tlie amount on the 29th' in 
Cumberland. He referred to Bear v. Choldwich (a), ia 
wliich the rule was laid down, that where an obligation 
is conditioned to do a thing which lies ^ore properly 
within the conufance of the plaintiff than of the defend- 
ant, there notice fhall be given to the defendant : and 
amongft other things is inftanced the paying of the plain- 
tiff’s cofts of fuit. But he admitted that in Candler v. 
Fuller {b)i it was held that arbitrators having awarded 
the defendant to pay the plaintiff’s cofts of fuit, to be 
taxed by the proper officer of the Court, before a certain 
day, it was the defendant’s bufinefs to have tliem taxed 
before that day. fAnd of this opinion were the Court, 
(without hearing Liitledale contra,) And by 

Lord Ellenborough C. J, Tlie defendants had the 
jfnezns of knowing what the taxation of cofts would 
gipiDunt to, in time to li^ve paid them at the time and 


plate 


(ff) CItcej in Har^r, 


(/>) m/fes, ti. 
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plaidd fp&A&edf by taking out an order for the piaintlf&to 
attend the taxation : and this point being ag^iinft the de- 
fendants,' it is enough, without adverting to any other 
obje< 5 ^i 0 fn. - 

/ Per * Judgment for the PlamtsfFji. 


1 8 10. 


PiGt 

and AntSclTcr 

Sxt LTOlf 

2ind AnoSJier. 


Gii-dart againji Gladstone and Gladstone, 
in Error. 


T urf(f< 7 r* 

ji<f‘C 2.6 :h. 


^HTS was another aftion brought in the court of C. P. 

by the GladJ}ofjes againft Glklart to recover back 
33/. J^s. 'id. paid by them to Gildart by compulfion and 
under proteft, under circumftances fimilar to thofe which 
exifted in the cafe already reported (a) between the fame 
parties, and arifing upon the fame afis of parliament of 
the S Jn.i. c. 12. and 2 Geo. 3. c. 86. for eftablifliing the 
Liverpool docks, and granting Oertain tonnage-rates on 
vcfTcls failing with cargoes outwards or inwards ; and 
which provide that no vefTcI fliall be liable to pay more 


Under the JLg. 
•verpod Dock 
a(fl» of S .Annt 
and 2 Geo. g 
tonnage duriet 
arc payable to 
the Dvjck Com- 
pany on all vef- 
Icls failir g 
cargoes cutwa/Jj 
or imvjffiSf 
winch latf va- 
nes accoidin^ 
to the fevcial 
dtfcnpttons of 
vcya^Ci in the 
adit, oneot 
whuh IN to and 


than once for tbe fame i^ovapc out afid home. The defend- 

ant pleaded the general ifTiic ; and* at the trial a fpecial 

verdi 61 : was found, dating that the plaintiffs were owners more ti.an onct 

of the fhip Kelton belonging to and regiftered at*the port 

of Liverpool which Ihip in Sept. 1807 was about to clear a 

outward from Liverpool with a cargo of goods- for Halifax 

in North America ; and thereupon Gildart ^ as colled^or 

jamencatwS^tre 

of the dock duties, demanded from the plain- tncOi p dthv.j. 

“ ^ td ir, and look JO 

tiffs as owners of the Kelton 33/. icj. 'id, as tlie ^duty anothtr cai^o 

, ^ there I T 


ru>u in S')u:b 

Anioric,^ ,ind ;iftcr delivering that, returned to Liverpool with i| pargo from Ihrij<artt^ 
was all the fame voyage out and tom* within the nieAniiig of Uie ads, and ch.irjjcaoiw only 
with one tonnage rate for the ufe of the docks. 


(a) II Eap, 675. where fo much oi ad« as is neoeTary to ralfe the 
is fet out. 

* , " payable 
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payable on her fo clearing and refufed to permit the 
ftiip to cleaij out till payment of the fame : on ^hkh the 
plaintiffs paid that fum to enable their (hip to clear out. 
The fhip thereupon cleared oat and proceeded with her 
^argo from Uverpd^ to Hulifaxy where the goods were 
difcharged^ and (he took in another cargo for Demerar^ 
In South America^ which (he afterwards delivered dbiere ; 


and then Ihe took in a cargo at Demernra for Liwrpooly 
and failed from thence and returned back to and arrived 
at Liverpool in June i8o8 with the laft-mentioned cargo. 
That upon her arrival there Gildarty as cone£i;or, de- 
manded from the plaintiffs, as owners of the fhip* pay- 
ment of a further fum of 33/. 15/. 3^/. as for the Liverpool 
dock duty, infilled by him to be payable on her entry 
inwards y and refufed to admit her to enter until the fame 
was paid: w’hereupon the plaintiffs paid that fum in 
order to obtain an entry inwards for their (hip into the 
port of Liverpool : havipg firft protefted againft the vali- 
dity of the demand. But whether on the whole the 
planititFs below were entitled to recover the laft-mcn- 
tioned fum, the jury fubmitted to the Court. The court 
of C. P. gave judgment for the pluintids below (a.), on 
which this writ of error was brought. 


J. Clarhe contended that the fails ftated in the Ipe- 
cial verdiil difclofed two different voyages, and not the 
fame voyage, out# and home \ and therefore that the 
plaintiff in error was juflified under the flat. 8 uinn, in 
receiving the two Aims mentioned in the fpecial verdiil 
as for the duties on one voyage from Liverpool to Ha^ 
V^axy and for another voyage home from Detrtarara to 
Liverpool; the intermediate voyage from Halifax to De^ 

^ {*) Vid€x7««f.97. 


onararay 
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rnsrar^ having broken the condnultjr of the fame voyage 
mt and h0nu^ He^elied on the An£t words pf £he ad;, a 
df^paiture from which, he laid, would open a door to 
frauds ; for different duties being made payable on dif- 
ferent clafles of voyages, fhips intending to go to places 
iia different clafies would clear out for the iirff port in the 
lower clafs, and thereby pay only tke fmaller duty, when 
they intended ultimately to proceed on a voyage taxed 
with a higher duty* [^But th^ Court faid they fliould decide 
upon that cafe when it arofc^ and intimated that the higher 
duty or the difference would be afterwards recoverable 
when the fadi was afcertained. Here, however, they faid, 
the veffel went out to America and^retumed from America^ 
which was within the fame clafs of voyages defcribed in 
die aft.3 He then referred to the judgment of this Court 
in the former cafe, where the cafe is put — Suppofe a 
ihip comes to Liverpool in ballaft, carries out an outward 
cargo, and makes feveral other voyages without touching 
at Liverpool^ and then comes into Liverpool with a cargo 
inwards ; would there be an exemption from payment 
for the latter cargo, becaufe the whole duty had been paid 
for the former ? &c- would not the anfwer have been, 
that the owner had no right under thefe a(^s of parlia- 
ment for both an outward and an inward cargo, unlels 
they be upon the fame voyage and he endeavoured to 
apply that to the prefent cafe- 

Richardfo^ contra was ftopped by the Court. 

Lord Ellenborough C. J. I ihould not wifli to pul 
R coniltufkion on the a£k which would limit the juft pro- 
fits of this company which the legillature has given to 
theni for the ufe of their docks \ but we muft conftrue 
the WQids in their and ordinary fsnfe \ and nothiitg 

is 


fSio. 


GtiDAvT 

GLADtTOHB,' 

in Enor* 
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is* fo familiar upon this fubjefl: as to fpeak of the Jam^ 
voyage out and home to tlie Ec^ Indies and to the 
Indies s tliough fuch voyages frequently embrace a variety 
of intermediate parts, as from one prefidency to another 
in the Eaji Indies^ and from one illand to another in the 
Wejl: and the queftion is, whether the legiflature in ufing 
thefe words did not contemplate to ufe them in their or- 
dinary and familiar fenfe. What more does the fame 
voyage out and home mean than one continued voyage 
from the departure of^the tAel out until her return 
home ? The a£l: does not confine it to the fame port of 
delivery outwards, but embraces intermediate voyages 
from one port to another before her return home. If 
indeed the veflcl afterwards happened to go upon an in- 
termediate voyage in a different clafs of duties, that 
would be another queftion ; but no fuch difficulty arifes 
in this cafe *, and there being no varying duty, this muft 
be confidered as the fame voyage out and home, though 
confifting of different parts, within the meaning of the 
afts. And this decifion is entirely confiftent with the 
conftruftion wc put upon them in the former cafe (^r). 

Grose J. declared himfelf of the fame opinion. 

• 

Le Blanc J. The only queftion is. What is the 
meaning of the words, the fame voyage both out and 
home,” for which one duty only is payable ? This was a 
Liverpool ftiip, the owners of which rcfided thfere ; and (he 
failed from thence on her outward voyage, which was a 
voyage from Liverpool to Halifax and Demarara ; but the 
argument now is, that the voyage to Halifax only was her 

Cildm V, Ghdpf.tf XI 675. 

outward 
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outward voyage, and that her proceeding afterwards to 
JDeharara was a different voyage out ; but we cannot 
fuppofe that to have been the meaning of atf aft impofing 
a dock duty at home upop the fame voyage out and 
home, which muft mean with reference to the port 
of Liverpool^ which was the fhip’s home, and for the ufe 
of the docks there. To hold otherwife would be to fay 
tliat there could only be, a voyage out to one port abroach 
The language of the Court in the former cafe was applied 
to a fliip not belonging Jo Livtrpooly but domiciled at an- 
other port, which after leaving Liverpool wdth a cargo 
might happen to go feveral intermediate voyages out and 
home to her place of domicile, and then return again to 
Liverpool : and that die Court Iicld did not privilege her to 
fail outwards irom Liverpool again upon a didinft voyage 
outwards, without payment of a new duty. I'hc inconve- 
nience fuggefted Is that a fliip may clear out to the neareft 
port to which flie is deftined, for wliich the fmalleft duty 
is payable, and afterwards purfue her’ voyage to^a more 
diftant port, for which a higher rate of duty is payable, 
and fo avoid the higher duty ; but it will be fuffleient to 
deal with tliat cafe wlien it arifes : that may require a 
different confideration : the duty may bo coUefted either 
on the voyage outwards or homewards. 

Bayley J. a voyage may be confidered as the fame 
voyage out .and home, though the fhip bring home a cargo 
from a different port from that where fhe delivered her 
outward-bound cargo j and there may be different ftages 
in the fame voyage out and home. The crew^ are always 
engaged for the whole voyage out and home and the 
Ihip^s trading to different ports in her progrefs out and 
home would not vary the contraft with them. Now 

licre. 
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liio. herC) America ^as the place> within th£ defcription tui 
' ' ihe aft, to which her outward-bound cariro was fent, and 

CtLDAKT I ^ 

Americd was alfo the place from whence (he brought her 
in * homeward cargo ; and it made no difference to the port 
of Liverpool whether or not (he made any intermediate 
voyages to different parts of America. The expreJlion 
alluded to as falling from the Court in giving judgment 
in the former cafe velated to the Itippofed cafe of a Ihip 
not belonging to Liverpool, but coming there in ballaft, 
and carrying out a cargo, and then f;oing intermediate 
voyages out and home to and from the place to which 
flie belonged, and then returning again to Liverpool. 

Judgment confirmed# 


Wtdnefday, 
June 17 til. 


Fenn, on'the feveral Etemifes of Tho. MATTHEWSf 
Edw, Lewis and Chas. Lewis, againjl Smart. 




^nanUOT^tars ejeftmcnt was brought to recover a dwelling- 

in levying a houfej &c. in the parifli of Cacrnvcttfy XviMoninouth^ 

fine, not having ' , 

been taken ad- Jldre ; atul the declaration contained three counts on the 
theemry dcmife of Thomas Matthews, laid ift,^n the 9th of Dec. 


10 avoid the iTpoj 2oly, Oil the 2d of March 1808; and 3dly, on 
tatoenadvantaw of Dec. i8oS *, and couiitij on the feveral demifes 

verfSln'has'b/cn Ed^ird. and Charles Lewis, ^th laid on the 2d of 


conveyed av 
to recover tl 
eftate iii'e}e 
ment from ^ 
tenant, upoi 
feveral demi 
•ftbegrann 
ni^ graotee 
of filch revrj 
Hon. 


Dec. 1808. At the trial before Baylty J. 21 Monmouth, a 
verdift was founddbr the plaintiff, fubjeft to the opinion 
of the Court upon the following" cafc* 

. In 1779 Thomas Matthws, one of the leffora of the 
plaintiff, (being lord of the manor of Caerwent in the 
parifli of Caerwentj) gpnted a leafe to Mr. Atiwood, aik 
attorney, for 99 ^tars determinable on three lives, at % 


i^ferv^ seat of U. per omwn, of part of the wafte 
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of the manor of Caerwent^ on which part the plre)* 
mifesindilputO; being a large dwelling-houfe and garden, 
plpfure ground, &c. were erefted and laid ouf by 
Mr* AtPivccd. Tlie three lives in the leafe were Mr, 
mjoid, his wife, and child, of whom hlrs. jittivood is the 
only furvivor. In Hilary term 1 792 fine fur conufance 
de droit come ceo, &c, with proclamations, was levied in 
C, B*, in which 7 *. B, Bndgeu Efq. was plaintiff, and 
the faid Charles AHkvood And Mary his w ife were defend- 
ants 5 which fine edmprized premifes in queflion 
which had been & leafed by Thomas Matthtws^ and was 
levied to Mr. Bridget!^ wlio purckafed the premifes at 
that time from Mr. Aitnvood. None of the leflbrs of the 
plaintiff liad any knowledge of tins fi^ until fome time 
after Thomas Matthews had couvefed the premifes in 
queftiou to Edward and CharlA Lewis^ by leafe and re- 
leafe of dbe 4th and 5th of July 1808. Mr. Bridgen^ the 
purchafer under Altwood^ paid the rpAt rcfervfd up to 
1799. In i8tS3 the Defendant ptirchafed the premifes 
from Mr. jBridgen^ and has ever fince claimed freehold * 
therein. Previous^ to tftis ejc£tmeiit being brought^ an 
a£lual entry was made (<2) upon the premifes in llie name 
of each of die leffors of tlie plaintiff to avoid the fine. The 
queftion was ^whether the^plaintiff were ehtided to re- 
cover '} If not, a vertHCl was to be catered for the doi** 
fendant. 


44I 


l|»o. 


and Lr^vlf^ 


Puller^ for the plaintiff, firft ftated the defendant’s 
objeiJlion to be, tlidtibe leflbrs and C, Lewis^ who 
were the purdbafets under Matthewi^ the other leffor, 
could not avail (bemfelvcs of th6;forfeitiiTe of the tenant 
for years, incurred by levying the fine at the time when 

{«) ^he cntr>' wag in faft made in aSeS* 

IfOL. XIL G g Matthews 
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was feifed of the reverfion ; and that M^themSf 
the only perfon who could have entered for the forfeitiiure 
before his conveyance to the Lenvuesf could not enter for 
it after he had parted with the reverfion : for that a for- 
feiture of tenant for years only gives a right of ent]^ to 
the reverfioner, which right of entry Cannot bC conveyed, 
and therefore the grantee of the reverfion cannot tsie 
advantage of it. To this he anfwered, that in the cafe 
of a forfelture'by tenant for years in levying a fine, no 
entry was neceflary to avoid the ierm^ as it would have 
been to avoid the eftate of freehold of a tenant for life* 
Mr. Juftice BlackJ{c^{a) lays it down generally, thal^e 
forfeiture accrues upon the difeovery of it % and in Pen» 
Tianf^ cafe (^), thfjk, period of fuch difeovery was^hd^l to 
be material and iifuahle « but a dillin^ion is there tallea in 
the fiftli refolution, betvJ'een a leafe for life arai a Icafe 
for ye^rs ; if die latter be made on condition that if the 
klfee dq or oniit'^me collateral aft, the leafe fliall be 
void ; there, if the Icflbr grant over the"*: reverfion, arid 
nfterwar 4 s the- condition be broken, the granlisc, though 
a ftranger, fliall take the benefit ^lereof ; /or the leafe is 
vwV, ’and not voidable by re-entry : but if the leafe be made 
for life, with fuch condition, -there the grantee fhall never 
take .benefit of It j for die ei|;ite for life d^rh not deter- 
mine before entry^ and cn^y o/ire-cntry in no cafe by 
the common law can be^given to a ftranger. The fame 
diftinftion k talcen in Mathew cafe (r), and 

in Co. Lit. 2l4.#. j2l5./i. And in the latter place 

idfo Rates .another diverfity between conditions in deed 


(4.) a Vol^ Cc«.^75. ^ 

(h) 3 65* and L'Eprange t 50. and Buckter v# 

ilardyf Cro> E!i^, 45d. 5S5. were alfo rc£pned to. 

8 Rip, 95 , 
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and in lanu ; and puts fJie cafe of a ' leafe for lift^ "^tq 
which there is a condition in law annexed; that if flie 
leflee make a greater eftate, &c.' the leflbr may enter; 
and he fays that of this and the like conditions in law 
which give an entry to the leflbr, flot only the leflbr and 
Kis heirs ihall take benefit of it, but alfo his afSgnee, and 
the lord by efcheat, « everyone for the^ condition in law 
« broken in their own time*” This latter, 'it is to be 
obferved, is faid of, a freehol^ intereft determinable ofily 
by entry. Again, Lord Cohe fays, there is a diverfity be- 
tween the corrii^on law, of which Littleton wrote, and 
th^ law at this day by force of the l|at* 32 -FT. 8. c. 34. ; 
tjiat by the common law no grantee of a i%verfion could 
take advantage of a re-entry by ford* of any condition ; 
but now by that ft’atuje all gradteel or aflTignees of rever- 
fions may have the like advantages againft the leflees by 
entry fhr non-payment of re^t, or for doing of wafte, or 
other forfeiture, and fliall alfo have J^e like benefit and 
remedies|)y a?lion only for not performing of odier con- 
ditions and covenants, 5 c c. e^epreflTed hi their leafes, as 
the leflbrs or gi^itors or their heirs might jjl^Ve had. 
But this ftatute does not afle£t conditions in law 5 and 
what was faid in Eyre's cafe (^), againft the fucceflbr of 
an ecclefiaftftal perfo^ takijig advantage of a condition in 
law broken by a" letfdfor years in Ahfe time of his pre- 
dcceflbr, inuft be taken with reforence to this ftatute. 
Here then it was a condition in law annexed to Attwood^^ 
eftate for 99 years, ^ that he Ihould not levy a fine ; and 
having levied it, his eftate, whichiwas only a chauel in- 
tereft, was abfolutely avoided and ceafed altogether \ and 
it not being neceflary to ^^0id it by entry, as in the cafe 
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of a freehold, the grantee of the reverfion may take adt 
vantage of it at^any time, as foon as the forfeiture is dif* 
covered, And if this diftin£tion hold with regard to a cout 
dition in deed annexed to the grant of a term of years, a 
fortiori it fliould hold ij|;L the cafe of a condition annexed lo 
fuch an eftatc by law, to which greater efFe^ ought to 
given. iBayhyJ. Muft not^thfi neceffity of an entry de^' 
pend upon ^he wording of the condition ? If the words be^ 
that ^ upon the doing of fuch an act, the reverfioner may 
enter, there mufl be an entry to avoid .jthe eftate ; but it 
the eftate be granted upon condition tlia|. if the grantee 
do fuch an adl, the ailatc fhaJl thereupon inunediat^ljr 
ceafe and dctt^ipine,^ there no entry is neceffary.] 


^ Abbott y contra, faic^th|^t the fine of a tenant for years 
continuing in poflcffion and paying rent, being deferibed 
ill the books (n) as a mere nullity, like die fine of ,a copy-^ 
holder, no iiijuftk: 0 |^uld be worked by it, and therefore 
no injuftice will be done by/ufFeriiig the tenant to conti- 
nue in pollefiion to the end of the leafe ; whi^ was all 
that he now cluimed. [Bat this-propj^jTaf not being ac- 
ceded to j] h0' contended that no advantage could now 
be taken of the. forfeiture^ wliich happened in- the time 
of Matthews tlie former reverfioneri^ has fince 

granted die reverfion to the luittleton (b) fays, 

that no entry, lior re-entry, whichis the fame thing, may 
be referved or giveiv to any perfon, but; 6idy to flie donor 
or letTor or to their hefrs ; and fuch’^ re-entry cannot be 
given to any other perfon. ^ And„thbt|^he.puts the cafe 
if one let to another for, life by indentjire rendering rent^ 
and fqr default of payment a r^-eutry^ &c, ; if the rent be 

'It 

(.} firratr’, «»fr, jKf/.77.*. 79.J. i. , /. 34;. &. 
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behind, die grahtee of the re^erfion may diftrairt for ft, 
bixt m^y not enter and otift the tenant, as tfic leffor or his 
heirs might have done if the ‘reveTfion had continued m 
them. << And in this cafe the entry is taken anxwy fif e*o 6 ¥\ 
for the granttse of the reverfion cafinot enter, caufa qxA 
fupra : and the leflbr or his heirs cannot enter ; for if the 
lefibr might enter, then he ought to be in his former 
ftate, &c. ; and this may not he, becaufe he hath aliened 
from him the reverfion.” The diftinftion taken as to 

» '-i? 

eflates avoided u^n condition broken, without entry, re- 
fers to conditions in deedy where by the exprefs terms of 
#ie deetl the eftate, is declared to Ifetife and be void on 
breach of the condition. Ihit tliis /is a breach of a condi- 
tion in law, which the party may or may not take advan- 
f.!gc of 5 and if lie do not, the eftata continues in law, and , 
die grantee cannot afterwards enter for the forfeiture. 
None 6f the cafes of entry for forfeiture diflinguifh 
between terms for years or for lifcr Every one, Lord 
Coke fays («), fhall take advantage of the coriditibn in /ai» 
broken / 7 / his own fine. 3*'C^w. Dig. Forfeiture ^ A. 
6 & 7. ftates tlm Entry for a forfeiture ought to be 
by him w‘ho is next in reverfion Or remainder after the 
forfeited eftate — as if tenant for life, or years^ commit a 
forfeiture, he who has die immediate reverfion w remain- 
der ought to enter,” 'Sfq. and cites 1 Rol. 857. 1. 45. 50. 
858. 1 . 5. But he m the next remainder of reverfion 
fhali not enter foi the forfeiture if his eftate do not con- 
tinue. In Johns y. Whitley (A), where the queftion arofe 
upon the breach of a condition' iii a Icafe for years, the 
Court held that the leflbr was bound to enter for fuch 
c^ndit oii broken during the Continuance of the leafe; 
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tibat i$s in effeft during the continuance of his eftatc in 
the reverfion.^ And in Lady Montague^ b cafe (a) it was 
exprelsly held in the cafe of a copyholder, that if a forfei- 
ture were incurred by leafing for ten years, and the k>rf 
of the manor in whofe time the forfeiture ivas committed 
died before his entry or feizure, the revcrfioner could 
not take advantage of the forfeiture committed before her 
time. And the fame point was ruled in Rce d. Tarrant 
y. Hdlier (^), with the exception of cafes where the ad 
of forfeiture deftroys the eftate of the lord : but here the 
fine by tenant for years continuing in poffeflion and pay- 
ing rent could have . no fuch operation. In Goodright v. 
Forrejler (c) this Court held that a right of entry for a for- 
feiture was not devifeabie : then if not devifeable, it is 
not aflignable. [Lord Elknhorough C. J. To hold the Icafe 
to be abfolutely avoided by the levying of the fine, with- 
out the entry of the leffor to take advantage of the for- 
feiture, might ia’fpme inftances be prejudiiJial to the 
leffor himfelf ; as if the leafe turned out not to be benefi- 
cial to the leffee, who might wifh to get rid of it.] He 
concluded by obferving, that where it is made a queftion 
in the books, who may entery that muft now be taken to 
mean who has the right to entery and afferts it by aftion ; 
for adual, entry is now only held neceffary to avoid a fine 
with proclamations. ? 


Pullery in reply, infifted that the breach of this condi- 
tion in law avoided the eftate without an adual entry : 
and that where Lord Coke fays that every one fhould take 
advantage of the condition broken in his own time, that 
muft mean with reference to what he had faid before of 
the breach of fuch a condition annexed to an eftate for 
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iife^' where an entry is neceffary. , The fame anfwer will 
apply to the cafe of the copyhdlder^ who^holds at Icaft 
for life. [Lord Ellaihorcugh C. J.- His eftate is held 
only at the will of the lord.] In effed: it is forlife^ un- 
iefs he incur a forfeiture. Then it;,^annot he prejudicial 
to the lord to hold the eilate to be avoided without 
entry, as it is always in his power to avail himfelf of the 
forfeiture or not at his option : and if he did not, it 
could not be permitted to the tenant to fet up his own 
wrongful ad agaiinft the lord- 

Lord Ellenborough C. J., after confulting with the 
reft of the Court, faid, that at prefent itlippeared to them 
as if an entry by the lord were neceflary to avoid the 
leafc \ but that they would look into tl>e cafes and mention, 
the matter again if in the mean time the leilbrs of the 
plaintiff would not accept tlie terms offered. And on 
the next day, his Lordihip faid that they could not find 
any cafe whijb eftablilhed a difference between tenant 
for life an^ tenant for years, as to the necefiity of an 
entry to avoid their eftat^cs, in cafe of a forfeiture incurred 
by the levying of a fine, but an entry was neceflary pgainft 
both ; . and n^nc having been made to avoid the leafe in 
the prefent cafe in die time of the then reverfloner, the 
plaintiff was not ^entitled to recover. The ipiichief, he 
added, would be enormous, that a tenant fhould be able 
to get rid hur^h^nfpme i^afe at any tiitieby his own 
wrongful adi in levying a fine of the p^remifes. 

, Poftea to the Defendant 

(tf) Vide Co.Ccp^ J 60. Regularly it h true that none can take be> 
of a foriciturp Nt he that is lord of the manor at the time of the 
forfeiture : anH, tlier^forr, if a copyholder maketh a feoffment, and then 
the lord alieneth, rveither th<f grantor' nor the grantee can take benefi^ of 
this forfeiture ; for neither n right of entry nor a right of a£lion can ever 
be transferred from one to another. And, therefore, if a frechofdct 
alienate in mortmain, and then the lord granteth ^way his feignory, 
neither thponp Rpr the other can ever take benefit of this forfeiture.** 
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yunt %Jl\U 

upon a declara- 
tion in cafe, al- 
leging a deceic 
to have been 
eftefled upon 
the pUiotifFby 
means of awar- 
raruy made by 
two defendants^ 
upon a j(jint fale 
to liim by bothy 
of rtipcp, tbcir 
joj'U pioptriy, 
iIk* pia.rtifF 
CaiiiiOt rtcoM^r 

upon p’oof ol 
a Lontr id ot 
tale and war- 
ranty by one 
only as of Ins 
feparau pro- 
perty, the ac- 
tion, iiiough laid 
i.» - on, be ng 
founded 0.1 the 

jmnt coturad 


Wball againji Wm, Kino and Henry Kino. 

'"J'HE plaintiff debated that on the loth of 

1805 the defendants at Weyhilli^vc expofed to faM 
200 &outh Down lambs as and for ftock, u e. found lamb's, 
and thereupon the plaintiff bargained with the defendants 
for the faid tambs^ as and for ftock, /. f. found lambs, at 
and for a certain price to be therefore paid by the plain- 
tiff to the defendants for the fame ; aftd the defendants 
by then and there falfely and fradulently warranting the 
faid lambs to be ftock, 1. e- found lambs, then and there 
falfely, fraudulently, and deceitfully fold tlie faid 200 
South Down lambs to the pL'intifF, a,s and for flock, 7. e, 
found lambs, for a large price, to wit, 400/., which was 
afterwards paid by the plaintiff to the defendants for the 
fame : wfa^eas in the faid lambs at the time of the fale 
and warranty of them, as aforefaid, were ftot ftock, u c. 
found iambs, but were unfound and afflicted with the rot j 
by means whereof 37 of them died, apd the reft became 
ufelefb to the plaintiff j and the plauitiff loft the price and 
expeded profit of them, &c. There were other county 
laying the con trad in different way?, but all of them 
charging it as ajeW contrad mad^fcy tlfd defendants with 
the plaintiff. The defendants pleaded not guilty: and at 
the trial before Heath J- at Croydon^ the plaintiff proved 
a wiirranty Jo the effed above ftated made by ihe de- 
fendant Henry King but there Was no evidence t<? affed 
the other defendant W'UHam Kifig t on which it was ob-. 
jeded by the defendunt’s coiuifcl, that the evidence did 
not maintain the declaration. To which it was anfwered 
that the adion axofe on the tort and not on the contrad^ 
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But the learned Judge allowed the obje£Bon9 and non- 
fuited the plaintiff j Hating that m his coi^fideration of 
the cafe, if that reafoning were to prevail, every breach 
of promife might be converted into a tort. And further, 
that if this declaration could be centered as laid ih liEbtt 
f 9 unded on a contrail, he ihould have ftibmitted the 
cafe of Govett v. Radtudge and Others (<?), on which the 
plaintiff’s counfel principally relied, for the reconfidera- 
tfen of the Court of K. jB., how far the fame could be 
reconciled with tlie cafes of Brtfioiv v. Wright {^), and 
Befon V. Sanford (r) ; more efpecially as the court of Com- 
mon Pleas had lately in the two cafes of Powell v. Lay- 
ton (^), and Mlfx v. Roberts {e), decided, after mature 
coafideration, againff the authority of Govett v. Radnidgr^ 
under fimilar circumftances. A rule mji was afterwards 
obtained by Garronv in laft Michaelmas term for fetting 
afidc the nonfuit, which in Eajler term was oppofed by 
JMarryai and Law^Sy and fupported by Garrow and £J^ 
ptnajfe, I was not prefent in court at the time when the 
cafe was argued j but the fubje^ft feems to have been ex- 
haufted in the reports of the cafes before referred to. 
And after time taken by the Court to coniider of the cafe, 
;^nd of the 9oh|li£ling authorities, 

• 

Lord Ellenboroogh C. J. now delivered judg- 
ment. — 

This was an aftion againft the two defendants for de- 
ceit, Hated to have been committed in a joint ^le, alleged 
in the declaration t;o have been made by them, of feme 
fliieep, their joint property, vand to Have been warranted 

(«) [b) 

(f) 17$. &A. 44a 3 Lev. 258. Carth 58. % 47S. 

^4) * AVw 10 » 454 - vide ante, ^ 9 . Si€. 

by 
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] hry diem to be ftock of found fliecp,' and which proved to 

■ be unfoutid : and die dueftibn is whether the nohliiit 

'We^EL * 

Hrhxch proceeded on the ground of there being no evi- 
dence in tins cafe to zSe£k WiUtam Kingy erne of die de-' 
ftnddintSf be mai^inable ? The argument on the part 
of the defendant has been> that this is an afiion founded 
on the iort : that torts are in their nature feveral ; and 
that in afiions of tort one defendant may be acquitted^ 
and others found guilty. This is unquellionably true, 
but flill is not fufiicient to decide the prefent queftion. 
The declaration alleges the deceit to have been effected 
iy means of a nvarranty made by bath the defendants in tlie 
courfe of a joint fale by them both of Ilieep, their joint 
property^ The joint contrafi; thus deferibed is the foun- 
dation of the joint warranty laid in the declaration, and 
leflential to its legal exiftence and validity : and it is a rule 
cf law that the proof of the contraft muft correfpond 
with tli^defcription of it in all material refpefts : and 
it cannot be queftioned that tlie allegation qf a joint con- 
trail cf fale was not only material, but eflentially necef- 
fary to a joint warranty alleged upon record to have been 
made by the fuppofed fellers, by whatever circumftaiices, 
and in whatever aftion, be the fame debt, alTumpfit, or 
tort, the allegation of a contrail becomes neceflary to be 
made ; and fuch ^legation, or any part of it, cannot 
(as here it certainly cannot) be rejecled as mere furpluf- 
age : fuch allegation require proof ftriilly correfponding 
therewith ^ it is in its nature entire, and indiyifible, and 
be proved as laid in al} material refpeils. We 
prefer deciding this cafe upon a principle which is certain 
and univerfu], rather than by a reference to any cafes 
either of doubtful authority, or in which the particular 
fails ipay feem to afibrd a fpecial ryle of wnftruilion, 
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|n 4us cafe a joint contra£l was nece0^ to be laid ki 
order to maintain the ground of a^ion as ftated. upon, 
the record j and being fo laid, and not being proved, the 
plaintiff was properly uonfuited. 

..Rule difcharged*. 


1810. 
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The declaration contained three demifes, t. by Harriett 
PbiliippSi widow, Sir John Kennaway Bart., R. Kemt^ 


Right, on the Demifes of Harriett Phillipps, 

' juntzjth, 

and Others, againjl Smith. 

'T'HIS was an a£lion <ff ejeGment brought to re- Under s eevSe 

^ jr rr c rr 1 - ft ets, their 

cover poneliion of a meltuage and tenement m heirs*, &c. of 
St. Stephens by I^auncejlon^ in the county of Cornwall. IcafcholdTriat? 

on trufl to 
mt and fuffPT the 
tcpat^f's toife to 
receive take 

away^ and R. Winjlow s 2. by T. J. Phillipps^ and ^^nts^nd pro^ 

1 rr • T>I -If « A 1 -1 I pti until his Jon 

3. by Harnett Phillipps alone. At the tnal at Bodmin poftid attain 

a verdi£l was found for the plaintiff on the t|ard de- ufc of Ms^on Ui 

fee : and a dc- 
vife of other 

lands to the truftees, upon truft to receive the rents and profits till his Ton attained ai; 
and in the mean time to apply the profits in difchar^ing the intereft of a bond of 3000/. j 
and on the fon’s attaining ai, upon truft by faje, Icafe, or rnortgage of the lift mentioned 
premifes, to raife the 3000/. and difcharge the bond; and fubjed thereto, to the ufe of his 
Ton M fee on his attaining ai : and a third devife of other lands, and the refidue of his 
real and perfonal eftatc, to the ufe of ihc tame trulices, in cruft, by fajc, Jeafe, or mortgage 
of die fame, to raife 3000/., and pay it to lus daughter Elizabeth : and after payment there- 
of, abfolutely to fell and difpofe of fo much of the reiirue of his faid lands, A:c as they 
fhould think proper to raife money to 'pay his debts, legacies, aTid funeral expences; and 
then upon truft to pay the intereft and pioduce of Ills real and perfonal eftate 10 his then 
wife, for Che maintenance of herfelf and two children, till the latter Ihoukl attain zi, if fhe 
continued his widow; but if not, then for the btncftt of the two children til] 21 $ and 
then to transfer to thofc children fuch refidue; with furtl^ir trufts if cither oi botli of tliem 
died under a z, with a ^ ", 

<* Provifo— that it fhould be lawful for the trullees, and the furvivor, at any time 
** or times till all the faid lands, &c. devifed to them fmld aRually become vtfied in any 
ether perfon or perfons ^virtue of the nvillj or until the Janie or any part thereof JhoulP he 
abjolutely J$ld as afor^aid^ to Uafe the Jam or any part thereof J* for any terin of ycar$ 
not exceeding 14, at the heft rent 

Held that the devife in the firft claufe to the truftees, upon rruft to permit and fuffer the 
teftator's ivtfc to receive and take the rents and prtprs of the lands there defenbed until liis for| 
attained %i, vefted the Hfftal eftace of thofe .lards in her, and was not affrAed by the fuh- 
fequent leafing provifo given to the truftees, wUch was conhned to premifts originally 
vefted in them as tiuftees, or over which, when s^tei wards becoming vefted in others* 
^ truftees retained a power oi faloi Sec. ^ 
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Ci^S IN TRINITT TERM : 

mife, fubjcd to the opinio^ of the Court on jdie foU 
lowing calj^. . . r 

Thmas Pbillipps being feifeil in foe . of tine premifes^ 
devifed the Caine as follows : I dcvife unto Sir John 

** Kcnnaway Bact^ J2. fCentta^way, and ij. Winjlqvf clerku 
^ tlieir heirs, executors, acini iniftrators and aSigus, all 
** my freehold and leafchold xnefluages, lands,^ in 
the parifh of Sti Stephen^ in the county of Oomwali, 
•* (including the premifes in cjueftion) upon trujl to per-^ 
mit at\d fuffer my wife (the Icflbr of the plaintiff in the 
third demife) to receive and take the refits and profits 
thereof until my fon Thomas Phillips fliall attain the age 
of 21 years ; and from and after liis attaining that age, 
** then upon truji and to and for the ufc . of my faid fon 
Tbomasy his heirs, executors, &c. during all my eft^te 
and irttereft therein re lively.” The teftator then 
devifed to his laid truftees and their heirs and afligns as 
followSj viz. ** All my meffuages, lands and heredita- 
** rnents then lately purchafed by me in the parifli of 
Saint Thomas near Launccfo?i ; upon truft nevertbekfs 
to receive the rents and profits thereof until my faid eldeft 
^ fon Thomas fhall attain the age of 2 1 years, and pay 
a7id apply the fame in the mean time in difebarge of the 
intereft to become due on my bond for 3000/.. And 
« when my faid fan fhall attain the age of .sti yearns, 
upon trujl that they, my faid truftees, Jhall by J'akyJ^fe 
•* or mortgage o&all or any pfiart of the faid laft-mentioned 
lands, as they my faid truftees ftiall^.lhink proper, r^iifo 
and levy the (urn of 3000/., apply tjie fiime- in 
" difeharge of the principal mojrues.due on the ^kl bond ^ 
and after raifiiig and paypietit pf feid 3009/^ .and - 
** fubjefl and chargeable thereto, I give and, dev il| the 
*« faid laft-mentioned raeifuages, lands^ &c. vintcj and 
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^ die lirfe df i»y laid eldeft fon> on bh attaining fnch ag^ 
as aforefaid, and his heirs for ever.” The tedator then 
^evifed to the fame truftees all my mejuages, lands, te^ 
** nemmts and hereditaments of what nature or hind foever^’ 
in Tiverton in the caunty o^Devbtl, or elfewhere in 
^he counties of Devon or Cornwall, (except as aforefcdd ), 

^ and alfo all the meflaages, lands, &c. whether freehold, 
copyholdj or leafehold, which I am lately become en- 
** titled unto, under the will of my late father, and the 
refidue of all my real and perfonal eftate and efie£ts 
whatfoever, fubjeft to fuch charges and incumbrance* 
** as ate now afle^king the fame, to hold the fame unto and 
** to the ufe of them the /aid trujlees, their heirs, executors, 
** adminifrators and ajfig7is, upon trujl sieva^ihelefs tJust 
“ they, my faid truftees, Jball at any time after my deceafe, 
** either by f ale, leafe, or mortgage, of all and every or any 
of my faid freehold, copyhold, or Uqfehold ffiejpniges, lands, 
&c. or any part thereof refpc€lively by nu* lafly here- 
*< inbefore given and devifed to them my laid trufteci>, 
“ as aforefaid, as they fhall tliink proper, raife the faid 
** fum of 3000/., and p:iy tlie fame to my daughter £ 11 ^ 
zabeth Patience, in difeharge of a legacy given to her 
« by the will of Sit Jonathan PhlUipps \ and after pay- 
ment thereof ftiall ahfolutely pll and difpofe cf all or any 
part or parts of the refidue of my faid mejfuages, lands, 

** nements and hereditaments, at fuch time and in fuch manner 
alfo as they my faid trujlees fhall think proper i arid Jliall 
pay the cl^ar refiiue of the monies to arife by fuch fale 
" in difeharge of my debts, funeral expences, and lega- 
cies : and upon truft to pay the intereft, dividends and 
produce of my faid real and perfonal eftate, after p iy- 
” ment of fuch incumbrances, and my debts, funeral exr 
pences, and legacies, as afdrefaid, unto my faid wife for 
« the better fUpport of herfey* and her children until my 
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^ two children by her (hall tefpeftively attain the age of 2 1 
years, if my faid wife fhall fo long liv e and continue my 
widow : but if not, then upon trufl that they my faid 
truftces lhall pay the income and produce of the rcfi- 
due of my find real and perfonal eftate unto and for 
<* the benefit of my faid two children, by my prefent 
« wife, as my faid truftees fliall think proper, till fuch 
<< children fliall attain fuch refpeftive ages as aforefaid ; 
^ and then^ upon trujl to pay^ convey and transfer all 

•4 the ref due of my real and perfonal efate^ fubje£t as afore-» 
<4 faid, unto my faid two children, their heirs, executors, 
«4 &c. equally between them as tenants in common : or 
^4 df either fuch children fliall die under that age, then to 
« the furvivor of them, his or her heirs, executors, &c. 
*4 on his or hfer attaining- fuch age as afqrefaid. And if 
^4 both my faid children by my prefent wife fliall die 
«4 under a i , then upon trufl: to pay the clear income 
«« and produce of the rcfiduc of my faid real and perfonal 
<4 effate to my faid wife for her life ; and after her de- 
«4 ceafe, to pay and transfer the refidue of my faid real 
** and perfonal eftate :unto my fon Thomas and my daugh- 
« ter Elizabethi'Patience^ equally between them, ftiare 
« and flxare alike, when and as they fliall rcfpeftively 
« attain the age of 2i years, and the income thereof in 
<4 the mean time : and if either of fucli 1 aft-mentioned 
44 children fliall /lie under that age, then to the furvivor 
44 of them, his or her heirs, ciecutors, &c. on his or her 
‘4 aysaining fuch age as-aforefaid.” Then followed this 
provifiori. ^4 ppvided ^fo, and I do hereby direft, that 
"44 it fliall and may be lawful for my faid truftees, and 
44 the furvivors, &c. at any time or times, till all the faid 
44 tnejfuages^ lands^ tenements and premifes hereby devifed to 
*4 them upon truf as aforefaid Jhall aBually become vefed in 
^ my other perfon of perfyis by virtue of this my nvillt or 
y until 
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until the Jime or any part thereof JbdU he ahfolutely fold 
and difpofed of as aforefaidy to demife and lafe the fame 
premifes» or any part thereof, to any perfons, for any 
term or number of years not exceeding 14 years in 
poflellion, and not in rever&ou, at the befl and moft 
reafonable rack rent, &c., fo as fuch leafe or leafes be 
made dirpunifhable of wafte : and that the leiTee or 
lelTees do execute counter-parts of fudi leafes refpec- 
tively.” The teftator 2ifter wards died feifed of the 
premifes mentioned in the third demife, leaving all the 
leflbrs of the plaintiiF him furviving. If the plaintiff wefo 
entitled to recover on fuch third demife, die verdidl 
was to ftand : if not, then a nonfuit was to be entered* 

This cafe was argued in the laft tenn by Moore for 
the plaintifi', and by Courtenay for the defendant. The 
argument turned upon the particular words of the will 
noticed in the judgment of die Court, which was now 
delivered by 

Lord Eixenborough C. J. -^The only queftion in 
diis cafe was> w^hetlier Harriet Phillipps widow, upon 
whofe demife die pLuntiff had recovered a verdict, 
took the legal eftatc in the premifes in queftion un-- 
der the will of Thomas Phillipps ? By that will Thomas 
Phillipps devifed to Sir fohn Kennanvay Bart, and others, 
their heirs, executors,* adifftniilrators, and affigns, all 
his freehold and leafeliold meffuages, &c. in St, Ste^ 
phetiy upon truft to permit and fuffer lus 'yp^Ife, the faid 
Harriet Phillipps y to receive aod take tbd rents and profits 
until his foil, Thomas Phillipps f fliould attain ai j and upon 
his faid fon^s attaining diat age, then upon truft to and for 
the ufe of his faid foil, his heirs, executors, adminiftra- 
tors, and affigns. This devife includes die premifes in 

queftion. 
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queftu»i^ whidi are freehold. The teftator alfo devifed 
certain oth^r prexxufea to Sit John Kennaivay and^the 
others before named vnth him> upon truft to receive the 
rents and profits till his faid fon Tbotnas ihould attain 
21 1 and to pay and^apply them in the mean time in diC* 
charge of the iptereft on a bond for 30O0/. j and oJt the 
fon’s attaining ai, upon truft, by fale, leafe, or mortgage, 
of all or any part of thofe premifes to raifc the 3000/., 
and fubje£l thereto, to the ufe of his faid fon Thomas t on 
Kis attaining 21, and his heirs. The teftator alfo gave 
certain other freehold, copyhold, and leafehold premifes^ 
and the refidue of his real and perfonal eftate,-to the fame 
perfons j to hold the fame ujato and to the ufe of theni^ their 
heirs, executors, adminiftrators, and afligns, upon truft 
that they fhould, eitlier by fale, leafe, or mortgage of^all 
or any part of the real eftate, raife the fum of 3000/.5 and 
pay it to his daughter Elizabeth Patience^ in difeharge of 
a legacy given her by Sir John PhiUipps; and after payment 
thereof, to fell and abfolutely difpofe of fo much of the 
real eftate as they fhould think proper, to raife money to 
pay his debts, funer^il expences, and legacies, and upon 
truft to pajethe intereft, dividends, and produce of hi» 
faid real and perfonal eftate to his wife, for the better 
maintenance of hcrfclf and%cr children, till tlie teftator's 
two children- by her fhould attain 21, if flie fhould fo long 
continue his widow ; but if ille fhould not, then upon 
truft to pay the income and produce of the refidue of hii 
real and perfonal eftate for the benefit of the faid children 
till 21, and tlien to convey and transfer to them fuch re- 
fidue i with further trpfts, if cither or both of them iliould 
die under 21. The will then contains a provifo, tliat 
« it fliall and may be lawful to and for my faid truftees, 
and the furvivors and furvivor of tliem, at any time or 
" ;3 *«timest 
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^ time$t tilt all the faid mefltiageS) knds> tenemehts, and 
premifes hereby devifed to them^ upon truji as afire^ 
** faidf Jliall kflually become vejled in ariy other perfon or 
perfons by virtue of this my nvill^ or until the fame or any 
part thereof fhall he abfoluiMy fold iind difpofed of as afore-* 
faid^ to demife and leafe the fame premifes or any part 
thereof to any perfon or perfons, for any term not 
exceeding 14 years, in pofleflion and not in reverfion, 
at the beft rent,’* &c. It was admitted upon Ae ar- 
gument that a limitation of the freehold premifes to 
•tru flees, upon truf to permit another to receive the rents 
and profits^ will in general veft the legal eftate in 
the perfon 'u^ho is to receive the rents and profits ; and 
Broughton v. Langley (Ld. Ray, 873.) is an authority in 
point that it will. But it was contended that Ae power 
of leafing in this will diftinguiflied this cafe from that of 
Broughton and Langley ,* that this power extended to Ae 
premifes in queftion, as well as to all Aq other premifes de- 
vifed ; and that when tlie teftator gave the truftees this 
power, he muft have under Hood that he had before given 
Aem the legal eftate. Upon an attentive confidergtion, 
however, of this provlfo, it appears tl^t it does not extend, 
and was not meant by the teftator to extend, to tlib pre- 
mifes in queftion, but is confined, and was intended to 
be confined, eiAer to premifes which, having been ori- 
ginally vejied in them ik truftees under the wdll, might 
afterwards become v^ed ih another perfon or perfoniy or to 
Aofe over which the truftees had power of fale given to 
Aem : and if Ae' intention were in Ais refpedl even 
doubtful, it would be fufficient for the plaintiff; betaufe 
Ae Jevife in truft to permit Mrs. PhilUpps to receive^ the 
rents^ &c. muft have the ordinary effe£l of fuch a devife, 
unleft Ae Court can pronounce affirmatively Aat it was 
Vol.XIL Hft the 
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tfic teftator’s intetition to include the premifes in qucItJol^^ 
in the power leafing. The will contains three drf* 
viliiig claufcs, the fecond arid third of which contain 
powers of fale ; hut the firft contains no fuch power, but 
is in truft to permit the widow to receive the rents till 
the fon Ihould attain 22, and it is then to the ufe of the 
fbn in fee. It is true tliat the firft claufe contains leafe- 
holds as well as freeholds \ and, as to the leafeholds, the 
legal eftate muft be in the truftees but though the legal 
eftate as to them be in the truftees, it does not follow that 
the teftatOT intended that they fliould be ineJudeJ in th» 
power of leafing ; and even if they were intended to be in- 
cluded, it does not follow that there was the fame intention 
as to the freeholds. The truftees were to have no control 
«ver thefe premifes fir ajiy purpofes of the tejlaior^e wilif but 
they were to veil aud enure for all beneficial purpofes 
folely to the ufe of the widow till the fon was 21, and 
then to enure wholly to that of the fon ; and there is no- 
thing upon the face of the will befpeaking an intention tliat 
the mother and the fon ftiould not refpe£lively have, in 
fuccefljon, the legal eftate, anil, if they thought fit, the^ 
aftuai poflelfion: whereas if the defendant be right, and 
the power extend to thefe premifes, the truftees might 
h afe them ^hen die ion was upt)n the eve of 2% and 
might deprive him of the aftual poireflion till he was 
nearly 35. A conftriirtion which would produce fuch a 
confequence, without any obvious benefit on the other 
fide, is not to be adopted, unlefs the words absolutely re- 
quire it, and which, upon a fair confideration of them, 
they do not appear to do. The words give the truftees 
the power of leafing till all the melTuages, &c. devifod 
« to them tepon iruji as afirefaid fliall aftually become 
y vejtcd in fme otUr perjon^ or until the fame fliall be 

abfo*- 



Tttit flFtlETH YfeAlt OEORGiE HI. 


4^3 


^ abfolutely fold.” The words^ upon irujl as aforefaid^ 
sore not very definite. They may mean upon •which trujls 
mre to be executed by the trujices^ i. e. upon nvhich they are to 
ratfe moneys &c. : and if that be their'meaning here, they 
dt> not extend either to the*premifes in queftion, or to 
the leafeholds whicli were included in the firft devife. 
The words, till they Jbatl aSlually become vejled in fame 
other perfin by virtue of this my nvillf imply that the 
teftatcr was contemplating property as to which he had 
alrea(iy ufed words which would veil it In the truftees in 
the firil in fiance, and afterwards pafs it beyond them to 
fome oihcr perfon : whereas he had not before ufed any 
words as to the property m queftion, which would have 
that efteft. Upon thefo grounds, therefore, that the 
words here ufed in the devife to Harriet Phillipps are fuf* 
fiicient to pafs the Icg.d eftate to her, unlefs the power of 
leafing controls their* ; that tliere are no purpofes ex-, 
preffed in the telator’s will which a leafe of thefe pre- 
mifes will advance; tint it might materially prejudice 
the interefts of rhofe perfons to whom the wdil gives thefe 
premifes to extend the power of leafing to them ; and 
that all the words of the^power, and the probable intea- 
tlon of the teftator, may be fatisfied witliout that exten- 
fion are of opinion that Harriet Phillipps took the 

legal eftate in the premifes in queftion, and confequently 
that the plaintiff is entitled to recover. This is certainly 
the juftice of the cafe in this action ; for Sir John Ketina-^ 
•way and the others appear by the firft count to have con- 
curred in thf^ ejeflment, though, from a mlftake, there is 
no count upon which they could have recovered, had the 
legal eftate be^ in them. 


*f8io. 
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Jiute 17th'* 

A provifo ina 
teai^ for 2i 
years, that if 
Ather of the 
parties (hall be 
defirous to de- 
termine it in 
7 or 14 years, 
it (hall be law> 
ful for either of 
them, hts exe ■ 
€utnr5 or admi~ 

xt/lratr^Sf fo to 
tlo, upon ‘.2 
months’ iiotice 
to the other of 
them, Jbis /ftirs, 
executors, or aa~ 
fuinlfirators, ex- 
tends, by rca- 
fonable intend- 
ment, to the 
dewjee of tl»c 
IclTor who was 
entitled to the 
rent and re- 
irtirfuon. 


Roe, on the Demile of BAMFORii, dgainjl Haylet, 

TN ejeament to recover meffuages and lapds at Wolver^^ 
^ %amptony in the county of Stafford^ the demife of which 
laid on the 26th of March 1809, a verdia was 
taken at the trial at Stafford for the plaintiff ; fubjeft to 
the opinion of the Court upon this cafe. 

'tf^illiam Bantfordy deccafed, being feifed in fee of the 
premifes in quefEionJ demifed them, by an indenture oi 
leafe, dated 25th of March 1802, to the defendant 
teyy his executors and adiniiiiftrators, from the day of 
the date, for 21 years, at a yearly rent, payable half 
yearly, on the 29th of September and the 25 th of March y 
unto the faid William Bamford his heirs or affigns, fub- 
je£l to this provifo for determining the faid leafe. Pro- 
vided, that if either of the faid parties fliall be defirous 
to determine this leafe at the end of tlie firft 7 or 14 
years of the faid term, then it fliall and may be lawful 
for either of them, his executors or adviinifratorsy fo to do, 
upon giving unto the other of them, his heirs, executors^ 
tr adminijiratorsy or leaving the fame at his or their place 
of abode, . 1 2 months’ notice in writing, of fuch his or 
their intention, any thing therein contained to tln^ con- 
trary notwithttariding.” William Bamford being fo feifed, 
afterwards by his m Sepiemher 1807, devifed the 

premifes to his youngeft fon Bcnjaifiin B, (the lefTor of 
the plaintiff,) in fee, and appointed the faid Benjamin B, 
and T. C, his executors, and died on the 17 th of Decern-^ 
her following \ leaving William Bamford his heir at law. 
The executors proved the will. On the 3d of March 
iftoS Benjamin Bamford alone delivered notice in writ- 
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ing, Cgned by himfelf, to the defendant, as follows. 
Mr. J. £. Hayley, — As devifee in fee un^er the will of 
jmy late father WiViam Bamford^ deceafed, and in pur- 
fuance of the provifo in the leafe of tlie buildings, lands, 
and premifes made by him to you, thereby give you no- 
tice to quit and deliver up to me, at or upon the 25th of 
March 1809, the pofleffion of all the buildings, lands^ 
&c. thereto belonging, fituate in Wolverhampton^ &c. fo 
leafed by my faid father to you.” Dated the 26th of 
February 1808, and figned Benjamin Bamford. iPthe 
plaintiff were entitled to recover, the verdidi was to ftand y 
otherwife a nonfuit was to be entered. The cafe was ar^ 
gued ill the laft term. 


l8io. 
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Alboii for the plaintiff ftated the queftion to be,^he» 
llier the devifee of the leiTor who made the l#afe were 
competent within the meaning of the provifo to give tho 
notice to determine it ; and contended that the meaning 
of the provifo, though not conveyed in the moft apt terms, 
was that the notice fliould be given by or to the owner 
at the time of the eftate, on the one hand, and to or by the 
perfon intcrefted in th^^leafe at the famo time, on tlie 
other : and that it could not have been the meaning of 
eith^* party that fuch notice Ihould be given To or by 2 
ftranger to the eftate, which if the words were conftrued 
ftriaiy would be the cafe. For the executor of the leflbr, 
(which the plaintiff alfo is as well as devifee) is, as executor^ 
a ftranger to the real eftate ; and the heir of the leffce 
would, as fpeh, be a ftranger to the term. Rent, or a right 
of entry, or re-entry muft follow the eftate, and cannot be 
irefervcd to a ftranger (a). " In Sa'chevcrell v. Frog^att 

{^) Lit,/, 347. (A) » StiuuJ. 370. 
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a rcfcrvation of rent during a term of years to the lefToi^ 
his executors, adminijlratars, and njftgns, was held to extendi 
to a devifee who fued the leflee upon his covenant.. 
There indeed was the word ajjigns, which would be taken 
to include a devifee r but a rcfervation of rent to tenant 
ill and his heirs will by intendment of law carry the 
tent with the eftatc to the heir in tail [a). So wherd 
feoffment is made on condition^ the law allows him who 
hath intereft in the land, as a fub-feoffee, as well as the 
parlor parties privy to the condition, to perform it and 
fave the eftate [b ) ; afld the like rule holds of a mortgage 
on condition to be performed by the mortgagor and J. & 
before a certain day, where if either of tliem die before 
the day, the condition may be performed by the other 
alono 1 (r). In liie rcafon, by analogy to the rule in thofe 
cafes, the^w’’ords of this provifo, which fpeak of the nev- 
tice to be given by eitlier of the faid parties defirous of 
determining tlae leafe, his executors or adminijirators, ta 
die other, his heirs, executors, or aiUniniftrators, muft be 
taken to mean generally all the reprefeniatives of either 
party Handing in privity to their refpedlive eftates and 
interefts* 


IFi7//<rwfi^Serjt. contrh admitted, that by the rule of the 
common law no entry could be refer ved to a ftrangcr, but 
denied that a devifee flood in a different predicament- 
The Jl. 32 i/. 8. c.3^, [(1), was die firft a£l which gave 
power to an aflignee of the revciTion, as a devifee is, tQ 
enter on the leflee for a condition broken : but that does 
not apply to this cafe, which Hands upon the W'^ords of 
die provifo. Then it is admitted that a devifee does not 

(-*) I Vtntrn 1 62, and Ut,p 347, (i) Ut f. 3 36. and Shep, Teatcb. 137- 

C«. Lit* b, (i/J Vide Co» Lit. 215, a. 


coxpe 
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^me within the words ; and there is no authority £ot 
conftruiiig them in the large and general fenfe contended 
for. The diftin£tion is taken in one of the ^oks cited {a), 
between conditions to defeat and conditions to preferve 
an eftate \ the former are always conftrued ftriftly % 
and the prefent cafe is of that defeription : the autfib* 
rides cited are inftances of the latter defeription. The 
eftate of the leflee can only be defeated in the very mode 
ftipulated for in this leafe, which has not been purfued. 

Abbott in reply faid that the provifo was introduced for 
the equal benefit of both parties, for either may deter- 
mine the leafe i and therefore was not to be governed by 
the ftrifl rule of conftru£lion in cafes of forfeiture or 
conditions broken, which are to determine an eil^e for 
the benefit of the grantor only. 


x8io« 


KQCf 
LeiRe ^ 
Bamfq»Pj 


Cwr. advf vulU 


Lord Ellenborough C. J. now delivered the judg- 
ment of tlic Court. The only queftion in this cafe was 
upon the validity of a notice for determining a leafe* 
WtUiam Bamfordy being feigned in fee, demifed the pre» 
mifes in queftion to the defendant for 2 1 years from Lady* 
day 1802, fubjed to this provifo, “that if either of tlie 
faid parties fliall be minded and defirous to determine 
^ this leafe at the end of the firft 7 or 14 years of the 
faid term, then and in fuch cafe it Ihall and may be 
« lawful for either of them, his cxect4tors or adminijiratovst 
“ fo to do, upon giving unto the other of them, his heirs^ 
“ executors or adminiftrators, 1 2 months’ notice, in 
^ writing, of fuch his or their mind or intention.” W'Wiam 


{ u ) Vide C &, hh . 119. 
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Bamford devifed to the ledbr of the plaintiff in fee, an 4 t 
made him one Cl^ejhire executors of his will, and 
died* On the^3dof March 1808 the leffor of the plain- 
tiff gave notice in his charafter, and by the name and 
defcription of devUee in fee under the will of his late 
fal^r William Bamfordy deceafed,*^ for putting an end to 
the leafe of Lady-day 1809, in purfuance of the provifo 
therein contained ; and it is upon the validity of the nw* 
tice thus given by Km that the cafe depends. It is con- 
tex^d on tlie part of the defendant, that this provifo is 
tq be looked upon condition to defeat an eft ate ; that 
it ought therefore to be ftridtly and literally purftied } 
and that as it gives no power, in terms, but to the parties^ 
tlJeir executors or adminijiratorsy it does not warrant a no- 
tice by a devifeeT On the otlier hand it was urged, that 
this was intended as a privilege or power to accompany 
the eftate of the leffor on the one part, and of the Icffee 
on the other, into whatfoever hands it might pafs ; and 
that the words executors and ad m in ifi raters^ ^ were put for 
leprefentatives in general 5 and that a notice might be 
given by an ajfignee of either party, or by the heir or 
xipe of the leffor, as well as by the parties themfelves, 
their executors or adminiftrators ; and this we think the 
light conftrjuftion. The objeii of fuch a provifo mam- 
fcftly is that the inheritance fhould not bp bound on the 
one hand againft the will of the perfons to whpm the in- 
heritance belongs *, ^nd tliat, oq the other hand, the leffee 
and thofe claiming under him fhould not be bound 
gainft tlicir will \ but that in all inftances the parties in-!» 
terefted, whofoever they might be, Ihould have power to 
^ive the neceffary notice for this purpol’e. The inten^ 
tion was npt to give a collateral power, to be exercifed 
by a llranger, but to annex certain privileges to the term 
* 7 ^nd 
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and to Ae reverfion, to pafa with fuch term and With 
fuch reverfion refpedively, and to be exercifed by th^ 
peribns^ whofoever they might be, to whom fuch term 
or reverfion fhould come. The right refpefts the intereft 
demifed ; and according to the rules which afcertain 
whether a covenant is to be deemed to run with the iaib 
or not (a)f would be confidered as annexed to the rever- 
Con on the one hand, and to the term on the other. A 
covenant by a leflbr that he would renew at the end of 
his term has been adjudged to run with the land 
bind the grantee of the reverfion (i) ;*^nd there is no fub- 
ftantiai difference, in point of conftru(n:ion, between a 
ftipulation for extending the term, and a ftipulation for 
fliortening it. So a covenant to renew at the requeft of 
the has been held in equity to run with the eftate, 
nnd to oblige the leffor to renew at the requeft of the 
executors $ there being nothing in the leafe to fhew 
that the renewal was intended to be confined perfonally 
to the leffee, and it being confidered that the executors 
were identified with tlie leffee (r). If the provifo in this 
cafe is to be t:onftrued literally, what will be die confe- 
quence ? If the leffee or his executors afiign, fuch af- 
fignee cannot give the notice, becaufe he is not within 
the words ; but if any notice is to be given on his part, 
he muft procure it to be given by the leffee or his execu- 
tors : and for the fame reafon, if the leffor die, his heir 
or devlfee cannot give it ; but, if any notice in fuch cafe 
is to be effeftual, it muft be from the executors or ad- 
miniftrators of the leffor. Now it never could he in- 
tended that the right of determining the term lliould be 


Ron, 
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(*) 5 3 »7* referred to. 

(A) Movr^ 159. was mentioned } and fee Ufon the fame fuljc^ JJiesd 
y. ^toadeyt 1 And Sa. 

y) IJyftfy* Skinner, z Pr, 196 * 
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taken from the only perfons interefted in It, and given t» 
a mere ft ranger, having no intercft in it whatever. Wc 
the^refore think the true conftruftion of this provifo is not 
according to the letter, but according to the fpirit ; and 
that we may adopt, the exprclhon in Dyer 15.^. ** tliat in 
^Wery deed and condition which are private laws be* 
tween party and party, a reafonable and equal inten- 
tion {hall be conftrued, although the words found to a 
contrary meaning.” An additional argument in favour 
oi^^e conftruftion wc adopt may be drawn from the lat- 
ter part of the profifo, which fays, that the notice {hall 
be to the other, his heirsy executors, or adminiftrators 5 
fo that though it in terms requires notice from the party, 
his executors or adminiftrators y it allows it to be given alfo 
to hetrsy which furnilhes a fair ground for fuppofing that 
the word heirs was before omitted merely by a miftake in 
the enumeration of the different clalTes of reprefenta- 
tives of the original parties to the leafe. And if the word 
heirs be thus fupplied in the former part of the provifo, 
on the ground of a fuppofed pmiflion by miftake, a dc^ 
vifee, as ha:res faEiuSy would be in like manner fupplied 
or introduced by reafonable intendment and conftruifiion 
arihng out of the terms and object of the fame inftru^ 
ment. TJpon the other ground, however, we are clearly 
of opinion, that the provifo extends in reafonable con-» 
ftruftion to all reprefentatives \ and confequently that 
the notice given y^as fufEcient to determine the leafe, 
polled therefore mull be delivered to the plaintiff. 
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Cole and Others, Aifignees of Doyle, a Bank- • 

rupt, againfi Parkin. 

JN trover for a fhip, which was tried before Lord 

lenhrmsh C. J. at Guildhfill, the plaintiffs proved a bill avoiding a biU 

^ of fale of a re- 

jef fale of the fliip executed by the defendant to Doyle, giftcrc 4 (hip, 

i-ii vnt which does not 

die bankrupt, on the 26th or June, m which, by miltake, truly and accu- 

as it afterwards appeared, the certificate of regift ry cert!L^atTof^^ 

recited to haire been granted it Giter^ey hiftcad of WefS 

mouth, where it was in fafteranted; but when it was 

fent down to Weymouth to be regiftered by the proper 

officer there, the miftake was difeovered after fome time, ftating Gyetnfiy, 

as tliepoft 

and it was returned again to the parties on die 5th of where the cer^ 

September, and then the miftake was reftified with the granted Trfftead 

confent of both parties, by ftriking out Guempy and iu- u^M^u^imake 

wfis redified 
when difeover- 
i>y confent of 
ail parlies, and 

peared further that the fliip was in port on the it'ith of dttd deji- 

* vtrctl de novOi£ 

June when the bill of fale was firfl executed, and re- luijriiari o 

• IT -11 1 r -I 1 ■ /I ^^nnpwas 

mained tnere till the 30th, when flie failed ; and the was ncLtflary upon 
out of port when the deed was re-executed, on a voyage i^l^n-'Viic^decd 
in which fhe was afterwards loft at fea, and on which 
flie had been fent by the defendant. On the obic6l:ion tic'll very, and 

■' ... 3 nf- 

being taken of the want of a new ftamp, the plaintifls were ing not from in- 

jionfuited at the trial, with leave to move to fet the non- from miftake, 

fuit afide : and a rule nlfi having liccn granted for that tion mcnly’^^^ 

purpofe in laft NJ/ary term, caufc was fliewn againft it 

in the fame term by wasongmai^ 

^ ^ intended to hftft 

been. 


ferting Weymouth, and the deed was ro-executed and de- 
livered de novo, but without any new ftamp. It np- 


The Attorney*General and Marryat, who urged tliat the 
Jnftrunient after the firft execution of it was perfefl upon 
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thn face of it, and was only proved to be inoperative bjr 
extrinCc circumftances. The vendee ufed and ailed 
upon it in ttis ftate by fending it to Weyrntmih and at- 
ten^pting to get it regiftered there. If one alteration of 
this fort, efpecially in a material part, were allowed upon 
tae fame ftamp, the inftrument might be altered in every 
part of it, even in the name and defeription of the fliip, fo 
as altogether to make it a new inftrument ; and it would" 
often be difficult in thefe cafes to diftinguifti between 
sdHrations arifing from miftake and thofe from defign, 
Vlihich would open a door to frequent evafions of the 
ftamp duties. Suppofe where the ftamp is calculated by 
the number of words, it was found, after the execu- 
tion of the deed, that the number of words exceeded the 
allowance ; could fome fuperfluous words be ftruck out, 
and the deed be re-executed '\yithout a new ftamp ? If fo, 
then in the cafe of amiuities, or bargains and fales, which 
are to be enrolled witliin a certain limited time after exe- 
cution, the fecond execution would give the inftrument a 
new date, from whence the time for enrolment would 
be calculated : and yet if a new date be given to a bill of 
exchange, that has been held to require a new ftamp («), 
TjLe Blanc J. That is not the correftion of a miftake, but 
the cafe of ^ new inftrument intended to be made.] In an- 
other cafe {b) where a broker by miftake made a policy of 
infurance on pip and outjity inftead of Jhip and got^ds\ yet 
when it was coryefted, it was held to require a new 
ftamp. \Le Blanc J. That was a purpofed alteration 
aftef the contrail had been entered into with thofe who 
meant at the time what was firft expreffed.] In this cafe 
the ftiip having been in port when the deed was firft ex« 


{a) Vide Bewman y,N’ubolf 5 Term 
[h) Fitmit V. FtKlon^ 351. 
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0<:iited, and out of port when the alteration was made, 
a different law had operated upon her, as to the time with- 
in which the regiftry w^as to be made ; for by /. 15. of the 
ftat.34. 6,3. r.68. when the vefTel is in port at the time 
of the transfer, tlie indorfement of it on the certificate of 
regiftry is to be forthwith made ; but if at fea, then it is 
to be made within ten days after her return to port. A 
miftake of a name in a deed w'hereby a trader conveyed 
aw’^ay all his property would ftill be an a£l of bankruptcy 5 
and if the vendor, a trader, had had no other propaly 
than this (hip, it would have that operation, though the 
requifites of the regiftry acts had not afterw'ards been 
complied witli by die vendee ; othefwife it would be in 
his power to make it an aft of bankruptcy or not in the 
vendor, 

Parh and Scarlet^ contra, fald that in every cafe where 
a new ftamp had been held neceffary upon the alteration 
of an inftrument, the inftrument was good upon the 
face of it, and valid between die parties ; but here it had 
no validity till properly regiftered, and there could be no 
regiftration of the fliip at Guernfy ; the invalidity of it 
therefore appeared upon the face of it. This is a mere 
clerical miftake in copying the certificate of regiftry, and 
it has never been held that the correftion of mere clerical 
miftakes, upon vrhcih the parties re-execute the inftru- 
ment, requires a new ftamp •, and yet in many cafes of 
clerical errors, it has been held to have an operation 
between the parties, according to their maijifeft intent. 
Where a deed contains too many words, it is the fault 
of the parties, who mull look to that at dicir peril ; but 
it cannot be fiiid that the words ufed were not intended 
to be ufed 5 but if the fuperfluous words were in- 

ferted 
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fert^d by miftake of the copyift unknown to the parfiei^^' 
the cafe wou^d be different; as fuppofe the fame words 
were twice written. Clerical miftafces in deeds may be 
averred in pleading, and the deed will be good, though 
left uncorrefted- The prefent cafe is the llronger in fa* 
vour of admitting the alteration, becaufe the conveyance 
of the (liip was not complete until the regiftration of the 
bill of fale, and before tlvat was completed, the alteration 
was made. 

Lord EllknbokougN C. J. at the coiiclufion of the 
argument faid it was a cafe of general confequence be-* 
yond the value in difpute between thefe parties, and it 
would therefore be proper for the Court to take it into 
further confideration before they delivered their opinion, 
with a view to fome general tule. And in this term his 
Lordfliip proceeded to give the opinion of the Court. 

The only queftion in this cafe was whether an altera- 
tion in the bill of fale of a fliip made a new ftamp necef- 
fary. The bill of fale was originally executed on the 
26th of June i but in reciting the certificate of regiftry 
it ftated Guerjjfcy as the port where the certificate was 
granted inftcad of Weymouth* It was fent down to Wey^ 
mouth for regifiration, and returned the 5 th of September^ 
and then the miffakc was reflified by confent of all 
parties, and the deed delivered de novo. And whether 
tins fecond delivery made a new ftamp necefiary was thft 
.queftion referved for the further confideration of the 
Court. And upon fuch further confideration, we arc all 
of opinion it did not. By ftat. 26. G.3. r.do./.iy. abill 
of fale of a regiftered (hip, which does not truly and 
«« accurately recite the certificate of regiftry in words at 
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w length, fliail be utterly null and void to all intents *nd 
«« purpofes.” And it has been decided uporj this claufe^ 
that a bill of fale not conformable to it is fo completely 
void that a ftrangor may infill upon its infulFiciency ^ 
{JVejierdell v. Dale^ 7 Term Rep^ 306,) and that it gives 
no title even in equity. {Cam Jen v. Anderfon^ 5 Term 

Rep,*]o^ — 7tI-» and Hibbert v. Rollejbon^ 3 Bro, Chm 
Cnf, 571 ) This bill of fale, therefoTe, when fir ft exe- 
cuted was, from the miftake in the recital of the certi- 
ficate of regiftry, to all intents and purpofes null and 
void : it took no effe£t whatever from its firft delivery \ 
and tlie ftamp impreffed upon it was wholly inoperative. 
This defcil arofe, not from intention, but from miftake. 
The inftriunentj as firft executed, was not what the par- 
ties meant to execute, and it was not in the ftate in which 
it was at firft intended to be, till it was altered. This 
is not the cafe of fubftituting a new and fccond coutraft, 
in the place of a preceding effectual one, upon a change 
of intention in the parties ; but merely making tlie con- 
traft what it was originally intended to have been: and la 
fuch a cafe, where the inftrument upqn its firft execution 
was void to all intents and purpoles; where its infulEciency 
arofe from a mere miftake ; where in confcquence of 
that miftake it was not in the ftate in whicli it 'was fai-^ 
tended to have been when it was fo executed ; and where 
upon its fecond execution it is only put into that ftate in 
which it was originally intended to have been ; we think 
it is not going beyond the fair fpirit of the ftamp laws 
to hold that upon fuch fecond execution, being the firft 
which was effeftually operative, a new ftamp was not 
requifitc. Kerjbaw v. Cox ( 3 Efp, N, P* Caf, 24^-) 
a ftronger cafe than this ; for there the bill of exchange 
was available in the hands of the payee, tliough not ne- 
^ gotiabl© 
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gotlaWe for want of the words or order j” and the 
miftahe in omitting tl\ofe words was not difcovered till 
after the bill had been in fa£k indorfed and n^pciatedf^ 
the payee, when they were inferted by the confent of all 
parties ; and this Court, in Lord Kenyon^s time, held that 
a new llainp was not neceffary on fuch alteration* 
Knillw. Williams y 43 1.) where a note was al- 

tered the day after it was made, by ftating what was th© 
confideration for it, viz., the goodwill of a leafe and 
trade, the Court held a new ftamp neceffary ; but that 
was, becaufe it did not appear to have been the original 
intention that the confideration fliould be ftated, but it 
was clearly an after-thought ; and the cafe was faid not 
to be like KerJfjanju v. Coxy where, by miftake as it ap- 
** peared, the bill had. not been drawn according to the 
« intention of the parties at the time, and it was brought 
back the next day to Kerfiawy the drawer, to have the 
imperfetSl execution of it perfedlecl/' In this cafe this 
bill of fale was, by miftake, drawn contrary to the intent 
of the parties at the time, inafmuch as they meant that 
the certificate fliould be truly recited \ and the fecond ex- 
ecution of the deed only perfe£ted what was before im- 
perfe^l. We are of opinion therefore that in this cafe 
the nonCuit fliould be fet afide, and a new trial graatecL 
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The Kino againji The Cominiffion^rs of Com- 
penfation under the London Dock Acls. 


ORD Fj.lenborouch C. J. delivered the judgment The compenO- 
of the Court in this cafe, which had flood over for iiic i^WcnDocIt 
.onSderation. 

'jThis was an application for a mandamus to the com- ncments, ftc. 

^ may become 

mlflioners of compenfation to proceed upon a claim pre- i^fs valuaWe bf 

the trade bein^ 

ferred by Thomas Bronvn. The property, in refpeft of diverted therc- 

wliich the claim was made, belonged to a JMrs. Hodfon till that in^cafethey 

her death, \vhich happened in June 1 808, and Mr. Brown twnen^r ow- 

is entitled for life under Mrs. HeJforrs will. The Wcjl 

//(f/w Docks were opened in 1802, and the wortj.tliecotn* 

Docks in January 1805 ; and by the atfls (t^) for found- niake them 
. ^ , , , , - compenfation ; 

mg tliolc cllabJilhmcnts no claim could be made for com- and nodaim is 

penfation till 3 years after ihe doch^ had been opened ; and comp™fatio^*^ 

the claim was then to be made, in fame inftances within lifter n^e 0^6*11- 


one year, and in others within two. The claim has been 

^ dockii j and then 

refilled on the ground, that as the docks had been open p he made 

ivjihin a given 

three years before Mrs. Hodfvn died, the injury for which time : htid that 
compenfation was to be made was complete in her o\vntrorthc 
time, and the property palTed to Mr,* Brown iti its de- uncment^whkh 
tcriorated flate \ that Mr. Brown therefore }r«d no claim died 'after the 
to compenfation : and that if anv claim could be made it 

*■ ' • tl.e o^’en^ng ot 

fould only be by Mrs. Hodjhn^s executors. On the otlier the docks wiih- 

out having made 

hand it has been urged that the executors could fupport any claim, her 

, . ^ . . , f, , . , . devifee, and not 

no claim for aiv injury to the rcverlion and inheritance, excemor. 
which this is ; and That uiiiefs Mr. Brown and Mrs. Hod* cUim witli^inlhe 

* time allowed 
corr penfation 

for an injury done by the dock works to the inheritance in the time of his tcHjitrix, 
(fl) 39 G€ 9 , 3. f. 69. end 39 & 4.0 Ct§, 31 c- 47. ^ 

VoL. m li 
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tSio, /J«’s devifees can fupport the claim, no other perfoll 
can. It appears by tlie claim that the chief part of the 
premifes were under leafe from the time the dock adv 
pafled till after Mrs. Hodfon died ; fo that the only claim, 
flie could have made muft have been purely for tlie injury 
Law po^ Docks, to the inheritance j and it is difficult to fay, upon legal 
principles, that for fuch an injury any claim could have 
been made by an executor. The compenfation claufes 
(which are nearly die fame in all the afts) recite that 
divers tenements, See. may become lefs valuable by th« 
trade being diverted therefrom, and divers owners and oc^ 
cupifrs may thereby fuftain lofs or damage; and they 
provide that in cafe fuch tenements be rendered lefs 
\aJ.uabie ty the tradu* being diverted therefrom, or 
die owners or orcupion^ fufFer lofs or damage by tluj 


works of the docks, the cc>mmiffioners fhall make them 
♦ omperifation f<‘r tiic iofs or damage they ^lall have* 
thereby (uil'cTctL TheiV claufes do not provide in term* 
for fuch a cafe .as this, Where the owner dies after the three 


years are compieled, v. itln »ur having made any claim ; nor 
can 1 hnd any claule in e.^preffion in the aft which 
Uirr;vkS light upon the pomt. It muft have been in- 
tended that in every cafe where rhe property was injured 
khete ftiotild be a bompcnfarinn ; and if no claim can be 
made by Mrs. Hodjln^ executors, it feems to follow that 
die claim by Mr. Brown may be fupported. He is 
** ownr/\it the time he makes the claiui ; and there is 
lu thing in the aftsiidih b exprefsly and in terms confines 
the claim to perrt>ns who were owners eitlier when the 
^aft« pafled, or within the three years. The right to 
claim may be confidertd in tliis inftance, where tliere is 
no other perfon to anfwer the charafter of owner, , to 
pafs with the land. Tliis is not die cafe of an owner fell- 

11 ing 
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itighis eftate after the three years have elapfed, without tSio. 
IJkpi^efsly felling the right to c6mpenfati|>n 5 for as, in 

liit cafe put, he fells it in its deteriorated (late, he may 

» r 1 i r • i-ir... Commif- 

oe confidored as reierving the right of claiming compen- fioners of Com- 

lation ; but here Mr. Brovjn anfWcrs the chara£ler of ^for?he” 
iDWner of the deteriorated property, and which had London Docks, 
teccived its damage within the three years, and there 
is no other perfon w^ho can claim in oppofition to him. 

Mrs. FM/oti might have made the claim in her own life 
time : fhc might perliaps have given contingent direc- 
tions by her will as to the produce of fuch claim, if 
allo\ \] y but as flic has not done fo, the right muft, we 
thinkj !".e conficlcred as pafling wdth the eftate ; and coii- 
fequently that tlic rule for the mandamus ought to be 
made abfolute. 


The Kikg a^ainft Shaw. 


fFednejdjy't 
June 27 lh. 


A'" a Quarter Seflions holdcn for the Weft Riding of 
the county of Tork it was ordered as follows : — 
Upon hearing the appeal of Green and R. Wiffon 
againft the afTelTmentof 7 F. Shawy dated the ift of May 
1809, made by him under the authority of the Wakefield 
inclofure aft, to defray damages occafioued by the work- 
ing of the Duke of Leedsh colliery; it is ordered that the 
faid affelTment appealed againft be quaflied, and the cafe 


Upon an appeal 
againU a rare, 
made under a 
privale &Ci of 
parliament, the 
refpondent ap- 
pearing to an- 
fvver the appeal, 
and admitting, 
-when called 
upon by the 
ScHions, thnC 
he liad made 
the rate by vir- 
tue of a certain 


of parliament, a printed copy of which, in the common form, was produced in court 
by the appellants j and the Seflions having thereupon entered into the merits oi the appeal, 
and decided upon them, notwiihflanding an cbjcdtion made by the rcrpondeni that the 
appellants had not given legal evidence of the juiifdifiion of the St flions to receive the 
wpeal for want of proof of the printed copy having been examined wUh the rolls of pat- 
Wment $ this Court rtfufed to qualh their order, wliich waa removed by certiorari. 
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hereunto annexed granted by the Court for the opnuQ|l 
cf the Court K- BJ^ At the general Quarter Sefliom 
held at Wak^eld for the W. R. of the county of 
on Jamusry 1 1 th 1 8 lo, an appeal came bn to be heard if 
which Green and W'tlfon were appellants, and ^hanju ref- 
pondent. This was an appeal againft an affeflment made 
under a claufe contained in a prirate z& of parliament % 
a printed copy of which was offered in evidencei without 
any proof of its having been examined with the rolls of 
parliament The Court decided that fuch proof was not 
neceflary, and admitted the copy to be received in evi* 
dence, both parties being interefted under the a£l of par-^ 
liamcnL’* 

This order with the cafe being removed into this court 
by certiorari at ‘the inftance of the defendant, he ob- 
tained a rule calling on the appellants to fliew caufe. 
why the order of feflions made on the appeal of 
Green and 72 . Wilfon againft the affeffment of the defend- 
ant, dated the xft of May 1809, mjwic by him under the 
authority of the JFakefteld inclofure a 61 :, to defray da- 
mages occafioned by the working of the Duke of Leeds^s 
colliery, fliould not be cjuaflied for infufficiciicy, &c.^' 


Parke ilnd Lamhe fliewed caufe againft the rule, and 
contended tliat it was not competent to the defendaht, 
who had made the rate under the a£t in queftion, i^hich 
gave the appeal, to calUupon the pppellants at the fef- 
.&ons to prove their right to appealby giving ftriit legal 
evidence of the aft, as a private aft r for it is a general rule 
that where both parties claim under the fame authority, 
neither can objeft to it. [Le Blanc J. Is not the ref- 
pondent to begin, by fliewing that he had a right to ma,kc 
the rate under the aft 


Helroydj 
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^ , Jlftlroyd^ contra. The defendant only admitted tliat he 
Jiad made the rate under a certain aft of p|Tlianient ; but 
Ike did not admit the authority of the appellants to ap- 
peal to the feflions againft his rate : when therefore they 
did appeal, he had a right to objeft that the feflions had 
no jurifdiftion to receive fuch an appeal, and to call 
upon the other parties to prove it. In Rex v. ne Major y 
idc. of Liverpool (a), an inquifltion taken by virtue of a 
private aft of parliament before the fheriff of Lancajbire 
was, on its being removed by certiorari into this court, 
quafhed ; becaufe it did not fet out tliat certain notices 
had been given to the parties interefled, without which 
the {heriff had no jurifdiftion ; and the Court would 
intend nothing in favor of an inferior jurifdiftion. * 

Lord Ellenborough C. J. The appellants by their 
appeal aflumed that the feflions had jurifdiftion : the 
refpondent, if he meant to deny their jurifdiftion, might 
have flaid away ; but he followed the appellants to tlxe 
feflTions and appeared there to defend his rate. Then 
in a cafe like this the fefTions did right in calling 
upon both parties to fay whether they claimed to 
aft under the fame aft of parl'amcnt : and if tlie ref- 
pondent admitted that he made the rate under the aft 
which was produced, it is in derogation of jullice and a 
^ifgrace to the aclminiftration of the l'.vw to take fuch an 
objeftion. And the feflions having over-ruled it upon 
that admiflion, and gone into the merits, we will not 
difturb their deciCon. 

(«) 4Evi'r.a344« 
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JVcdneJJvyf The King agiinft The Inhabitants of Mildenhall 

wcekTbefor” J/J/^ILLI^M Doivling^ his 'Wife, and three children, 
the end of his wcrc removed from the parifli of Wilcot to that of 

year, on a qiiar- t rrst r m 

rel with his Mildenhaliy both in Jv ilts, TLhc feihoiis, on appeal, con- 
for his’rf^fcr/e, firmed the order, fubjeft to the opinion of this Court on 
the snowing cafe. 

lefs the fervant pauper being fettled at MildenhalL at Michaelmas 

could get ano- r r o 

ther man to i8o'5» agreed with J, Stratton of IVilcot to ferve him for a 

Aand in his Jo 

Head j the fer- twelvemonth at 6/. a week in the winter, and 6s. 6d. in the 

procur^Gd*ano- ^ fummcr \ with an allowance of fmall beer and lodging all 

lle*gave money the year, and vi£luals during the harveft. He went into 

for the furpofe fervice at Old Michaelmas, and ferved his mafler at 
out ot his own 

pocket, inaddi- Wilcot till Juh^ within eleven weeks of the expiration of 
tion to the 

wages which the year. The pauper not behaving as he ought, and 
the new min ^ 

was to receive negleQing his bufmefs, his malter and he had a difpute, 

ter7 and th^ in coufequcnce of which the pauper afked his mafter to 

th7fem'ceTand difcharge him but he anfwered he w'^ould not, unlefs 

a day labourer*^ paupcr would get another man to ftand in his ftead. 

for the remain- pauper accordingly got W, Racey^ to whom he 

dcr of the year; i i o / o 

held that this ^ agreed to give a guinea and a half out of his own 

dcnce from pockct, to^take his place, befides his wages, which were 

whence Stratton^ the mafter. The pauper 

draw the con- ftated, that when he brought iZarfy to his mafter, he faid, 
clufion ot a dif- , 

folution of the <« If this man does^any otherwife than well, I can fend 

though ir was for you and make y^ju ferve your time out to which 
encountered by 
the evidence of 

the fervant, that his mafter fald to him at the time, that if the other man did othervrlfc 
than well, he could fend for the fervant and make him ferve out his time ; to which the 
latter aflented : which account was, in the judgment of the Seffions, impeached by the 
mailer's having no Tecolieftion of having fo faid, and faying that he had not any intenriw to 
have the f.rvar>t back, tliey having parted on bad terms ; which latter expreftion the Court 
received, not as evidence per fc of the mailer's intention, but only as a reafon aftigned by himi 
why he was not lil^ely co have faid what the fnvant ftated. 


The pauper accordingly got W, Racey^ to whom he 
agreed to give a guinea and a half out of his own 
pocket, to^take his place, befides his wages, which were 
to be paid to him by Stratton^ the mafter. The pauper 
ftated, that when he brought to his mafter, he faid. 
If this man does^any otherwife than well, I can fend 
for you and make y^ju ferve your time out to which 
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ihc pauper replied very well.” On the contrary the 
mailer ftated, that ** he did not recolledl having faid to 
the pauper that he fliould exp*e£l him tf return ; that 
“ it was not his intention to have him back ; and that 
they parted on bad terms.” The guinea and a half was 
paid by the pauper to Racey at the time he entered the 
Xervicc, and Racey ferved out the remainder of the year 
with Siratton at Wilcot^ and received tlie wages from him 
for that time. The pauper during the remainder of the 
year hired himfelf as a day-labourer in the adjoining pa- 
rifli, and occalionally flept at Wilcot, Racey continued 
to ferve Stratton under a new agreement till the end of 
the year. 


1810. 


The Kih« 
ufalnfi 

I'lie iiiUabitanta 
of 

M1LDSI1IHAI.J;* 


Cajherd and Mere wether were to have argued in f up- 
port of the orders j but the Court tliought it unneceflary 
to hear them. Le Blanc J. ob ferved that there was con- 
tradiiiory evidence before the feihons, whether this were 
a diflblution of the contrail, or a difpenlation of the fer- 
vice j and the Seflions had decided upon it as it was their 
province to do. 

Burroughs Gafclee^ and Gunning, contra, objeiled that 
the feflions had received illegal evidence from the mailer, 
tliat it was not his intention to have had the pauper back 
again ; by which they had been milled. They urged too 
that there was no coniradiilion in thi^ evidence ; for the 
mailer did not deny the pauper’s ftatement, but only did 
not recoiled it ; and according to the teftimony of the 
latter, the fcttlement was clearly eftablilhed in Wilcot. 
The mailer infilled on keeping the pauper to his contrail ; 
he merely difpenfed at the time with his perfonal fervice, 
bpt obliged him to procure a fubllitute ; an^ if 

I i 4 Ult 
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the fubftltmte did not behave “vrell, he (hoiild expe^l thd ' 
pauper to return *, and the pauper paid the expence of the • 
fubftitute. ^Bayley J. afleed if there were any cafe 
where the pauper had been 'held to gain a fettleinent by- 
hiring and fervice, where after leaving his mafter during 
part of the year he had aftually hired himfelf to another 
mafter ?]] They referred to Rex v. GoQdmJione {a)^ where 
the mafter confented that the pauper fhould go to the 
herring fifhery (where he muft Intve ferved fomebody 
elfe), if he could get a man to do his work to the mailer’s 
liking ; which the pauper did, and paid the man *, and 
did not return till after the year : and yet he was held to 
gain a fcttlcmcnt by fuch hiring and fervice. And here 
the pauper, having only hired himfclf as a day-labourer, 
was at liberty to return at any time into the mafter’s fer- 
ric e when called upon. 

Lord Elixndorcugh C. J. The cafe of The King v. 
Goodnejlone was an exprefs cafe of difpenfatlon of fervice, 
and the fervant might have returned within the year. But 
let us fee whether in this cafe the juflices might not rea- 
fonabJy draw the conclufion which they have done, that 
what paired between the mafter and fervant was a dif- 
charge of the latter. The pauper in confequence of hU 
ill behaviour had a difpute with his mafter, and defired 
to be difeharged : the mafter refufed, unlefs the pauper 
would get another pian to ftand in his ftead : another man 
was accordingly pr^^ed and brought to the mafter. And 
then according to th'if pauper’s evidence the converlhtion 
betw^n them is this ; — The mafter faid, If this man 
dp,es othejwife than well I can fend for you and. make you 

W Burr. St C. 2SU 


ferve 
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fmt time out/’ The pauper anfwer^d very 
In epntrad'iBion to this evidence, (for fo the fef- 
fions muft be taken to have underftood it the manner 
df their ftating the cafe 5 for they fay on the contrary^ 
the mafter fwore that he had no recollcfllou of having 
hiid to the pauper that he fhould expeft him to return. 
This was evidence to impeach what the pauper had fworn, 
of which the feffions were to judge : and then what 
follows is not giving evidence of the mailer’s tnten-- 
tlonsj but is merely dated by the mader, in confirmation 
of his accuracy, in not recolleiling what the pauper had 
dated him to have faid ; as if the mader had faid that 
what confirmed him in fuppofing that no fuch conver4 
fation palled was, that he had no intention to take the 
pauper back. The feffions evidently underdood what the 
mader faid as importing a contradiction to the evidence 
of the pauper : and can we fay that they did wrong in 
drawing that concluficn ? The pauper then left the fervice 
eleven weeks before the expiration of the year ; the mader 
agreeing to his clifeharge, upon his getting another man to 
ferve in his dead, whom he did procure, and who did ac- 
cordingly ferve : and the pauper himfclf entered into an- 
other fervitife. And thougli it is faid that the pauper might 
liave returned at a day’s notice if recalled, I do not think 
that varies the cafe. According to the mader’s account, it 
was acafeof diflblutionof the contraCl; and the feffions have 
drawn that conclufion, and we cannot that it is wrong. 



Grose J. The pauper upon the quarrel with his mat 
ter'applied for his difekarge : the mader refufed, unlefs 
upon condition that the pauper procured another perfon 
to ferve in his dead 5 and the pauper complied with the 

condition ; 
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condition. And then the Seflions^ contraftlng the maftei^i 
evidence with the pauper’s, have drawn the conclufion 
that he wa&^difchargcH, and that the contradl was dif- 
folved ; and we cannot quarrel with that conclufion which 
it was competent for them to draw. 


Le Blanc J, Though the flatute has fald that no fet- 
tlement fliall be gained by a fervant unlefs there be a con- 
tra£l of hiring for a year and a fervice for a year, yet the 
cafes have decided that if the fervant be abfent from the 
fervice any part of the year with the leave of his maftcr, 
lie fliall ftill gain a fettlement. Therefore it always be-, 
comes a queftion of faft in thefe cafes, whether the ab* 
fence be accounted for by a difpenfation of the fervice or 
by a diflblution of the contraft of hiring. Here theSef- 
Cons have concluded that the contracfl was diffblved ; but 
they have alfo ftated the evidence on which they drew 
their conclufion \ and we are now called upon to fay 
whether that conclufion were wrong. The pauper and 
his maRcr quarrelled : the pauper applied to he dis- 
charged : the niafter objefted, unlefs the pauper got an- 
other man to fland in his (lead ; he therefore confented 
if the pauper did get another man : the pauper got an-^ 
other man who ferved out the time. Was it not com- 

c 

petent for the Seflions on thefe faO.s to conclude that he 
was difeharged ? But the pauper was afked what pafled 
at the time \ and he faid that his mafter faid that if the 
man did other well, he (the mafter) could fend 
for the pauper anil 'make him ferve out his time ; to 
which the pauper afTented. The mafter however, when 
queftioned did not recolleft any fuch thing to have 
pafled, and be alTigned a reafon why it could not pro 
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bably have pafled : and the fcffions, taking the whole 
together, confidered his evidence as a contradiftion of 
what the pauper had fworn to have pafled, ^d drew their 
conclufion accordingly ; by which it appears that they did 
not give credit to the pauper’s account. Then it is faid 
that the pauper only engaged as a day-labourer, and could 
have returned again into the fervice if recalled : but that 
is no confirmation of his account ; for the time of year 
did not render it likely for him to engage in any other kind 
of fervice. There is nothing therefore to fhew that the 
jconclufion drawn by the feffions was wrong ; and unlefs 
we could fee clearly that it was fo ,we fhould not re- 
yerfe it. 


iSio. 

TheKiMd 

ThelnlMtmm 

of 

MxtDIHHA&lbt 


Biyley J. There was conflicting evidence for the 
feffions to decide upon ; and this being a matter of fadl 
rather than of law, and they having drawn their conclu* 
^on from the evidence, we cannot fay it is wrong. 

Orders confirmed. 
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rru^t ' Tun NO agait0 Edwards., , 

Junt o 

IToods infiired THE plaintiff declared on the common money counts,, 

pSiV^^avin^g the trial befcrre Lord Elle>ihorough C. J- at 

confifcacfl’ wiH Guildhall y took a verdicl for loo/., fubject to the opinion 

fold, by order Qf Co-urt Upon a fpccial cafe, 
of the enemy s ^ ^ 

government, on \n July 1807 the defendant fhipped 60 hoffflieads of 
tfvc'rr own ac- 

connt, but the fugar Oil board the Wtldcman at Londan for Rotterdam^ 

n!en^ m venfy and effefted an infurance tliorcoii againft all rifles what- 

ha^/ng ardved fafely landed and warehoufed in the ware- 

wriwrs'^^on^ap*" houfe of the coiifignce at Rotterdam >%fuch fugars having* 

plication ro pay charges, coft him ic;4^/. 18/. \od,y and beinir 

their fubferip- ^ ^ ^ ^ . 

tions agreed to valued at icoo/. ill the poHcv, which was in the ufual 
adjuft and pay 

immediately form, allowing the affured to fuc, labour and travel, &c# 


immediately 

for the recovery of the goods infured, and to call on the 

w^s midTTy ^ underwriters to contribute to the charges thereof. The 

iiTthTnican*"^ plaintiff was one of the underwriters upon this policy, 

time the foreicn 200L The Wildetnaft failed on the voyage infured 
confignees of ' ° 

the goods* in under a licence for that purpofe from the Britijb govem- 

eonfequence of ■ . , 

rtmonartoces ment, and in Augujl 1807 arrived at Rotierdaniy where 

* the whole of her Cargo (together with the cargoes of other 

Marion offe>y veflels from Great Britain) was feized before landing, 

the proceeds of afterwards confifeated and fold by the orders and for 
the goods which * 

had been fo the account and benefit of the government of Holland. 

which In 180a tfee defendant applied to the plaintilF 

tUw?he and the other vii |^ pfiters on the policy for flie paymeiit 

wliTcbthTy** of their fubfeript^^; but no documents to verify the 

were valued in having at that time arrived in England^ the plaintiff 
the policy: yet . * ^ 

held that the ^ 

under tvriters were^not entitled to jecover back the 50/. per cent* they had paid on ijccofinti 
the s.frured having in fuftained a lols of half bis goods, for which Tie Was no more ekaii 
indemnified by the 50/. per cent, he bad received } <and there having beep no a^andoamenc 
to the underwriters 5 and the fuperior value of the other the'pr^cccdfe arifing from 

the beaefitof Che ihOtket, ia which the underwriters had ho concern^ 


the account and benefit of the government of Holland. 

Iln 180J , t^e defendant applied to the plaintiff 

and the other v^l^Sf^lters on the policy for the payment 
of their fubfcripttdtl? ; but no documents to verify the 
lofs having at that time arrived in England^ the plaintiff 
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and the other underwriters agreed with die defendant, 
that 50/. per cent, fliould be paid him immediately on 
account: and an adjuftment was thereup<ih indorfed on 
the policy, and figned by the plaintifF and the other un- 
derwriters as follows j « adjufted a return for lofs of 50/. 
per cent*, on account;” and the plaintifF accordingly 
paid the defendant looA, being 50/. per cent, on his 
fubfeription. In Ji^/y j8o8, in confequence of ftrong 
remon ft ranees made to the Dutch government by the fe- 
veral confignees at Rotterdam of the faid fugars, and of 
the other cargoes, that government confented to re- 
ftore half the proceeds of the fe veral cargoes 
had been ftized under iht dtcrees agcdnjl trading ^ith 
England; amongft which the Wildeniari\ cargo was in*i- 
eluded. The grofs proceeds of the faid fugars amounted 
to ^^ 66 L los. in/., the moiety whereof was 1933/. 5/. 
5!/ ; and from this laft fum 378/. 41*. 5^/. was deduced 
for the proper proportion of the freight and charges of 
fale, &c., and the balance of 1551/. ix. c^/. was before 
the commencement of this aftion paid at Rotterdam to 
the confignees of the fugars, and handed over by them 
to the defendant. The queftion was, whether the plain- 
tiff were entitled to recover back the M^hole or any part 
of the xoo/. paid by him to the defendant, finder the 
circumftances above fet forth ? If he were, the verdi£l 
w'as to ftand for fuch fum as the Court fliould dire£l; : 
ptherwife, a nonfuit was to be ente^yb^ 


Marryat for the plaintiff contended, that the under- 
writer was entitled to recover back the whole of what he 
had paidj, the aflhred having in faO: fince received more 
than the fuU amount of the fum infured upon the goods ; 

f2 and 


TtfNN# 
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slnd having received his indemnity from another quarter^ 
by whatever means, was not entitled to receive, or hav- 
Irig received, ‘to retain it from the underwriter, according 
to the principle laid down 111 Godfait v. Boldero [d). The 
feizure and Iconfifcation by the Dutch government was in 
its nature a total lofs at ^e time j ^nd though there ^as 
in faft no abandonment, yet that is not neceflary where 
the fpes recuperandi is gone; as where the goods are funk 
at fea. The defendant applied to the underwriters as for 
a total lofs, which would have been then paid but for 
want of the neceflary documents ; and in the mean time 
he received the 50/. per cent, on ac^unt ; and an ad- 
juftment on account always implies an ulterior demand* 
^Bayley J. Suppofe a capture, and after application to 
the underwriters for payment of a total lofs, but before 
they fettle it, there is a recapture, does it not ceafe to be 
a total lofs ? IjOX A Ellenhoroitgh C. J. After the feizune 
it remained contingent wdiether it would be a total Ibfs 
or not ; and in order to make it fo, fhould not the aflured 
have given notice of abandonment ? There was nothing 
but the pofEbility remaining, the fpcs recuperandi, of 
getting back the goods, which could have prevented the 
payment of a total lofs ; for this was a valued policy.] 
The doubt was whether the feizure were made before or 
after the goods had got into the warehoufes of the con- 
|'■^lgnees. iPayleyh The payment of the per cent. 
w^s not inteiideA^.tJfc’^ary the rights of the parties.] If 
there had been ilji^Rtru£lion of half the hogflieads fliip* 
ped, or a recovery in bulk of half of them, it may be 
admitted that the aflured would hot have been entitled to 
recover more than half from the undervi^riters ; but to thii 




moment 
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moment the lofs continues total ; for the whole of the 
goods were alike confifcated : and where there has been a 
total lofs, and afterwards a falvagc, it mattl^rs not how 
that faivsage arofe. Now here it is impoffible to diftin- 
guifli the one half in bulk of the goods infured from the 
otlier half. Though^ the Dutch^ government affumed to 
reftore lialf die proceeds, yet if the affured had only re- 
ceived 2 oL percenu^ it could not have been faid to be more 
than fo much falvagc* \^Bayley}. The 150a/. infured 
was the prime coft with the charges, and the affured flood 
his own infurcr as to imaginary profits.] If die affured 
be indemnified by ^ny means to the amount of his infu- 
rance before the a£lion brouglit, he cannot recover. 
[Lord EiletihQrough C. J. If he have lofl a moiety of the 
value of the thing infured, is he not entitled to his in- 
demnity for that ? The fuperiqr value of the other moiety 
arifes from the mere accident of die market. But is it 
not an eftablifhed and familiar rule of infurance law, that 
where the thing infured fubilfts in fpecie, and there is a 
chance of its recovery, in order to make it a total lofs, 
there mull be an abandonment Now here, after the 
feizure, and pending die application of the claimants to the 
Dutch government, it remained uncertain whether there 
would be a total lofs or a partial remuneration ; and there 
having been no abandonment before the a£lion brought, 
and it now appearing that there has been a lofs of half, and 
that the underwriter has only paid which i$ 

his proportion of the lofs, how can recover it back 
again ? Bayley J. This was either a gift of half of the 
fubjefl: matter of infurance by the Dutch government to 
the owners of the ^goods, or an abandonment to them 
by that government of half the confifeation 5 i. e. of half 
the goods. Lord Elhnborough C« J* The date of th^ 

confifeation 


i8xo« 


TuKlf* 
agah^ ^ 
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confifcatlon does not appear ; therefore I mull donfidet 
tlie goods as fubfifting^ In fpccie till the tim^ when they 
^4^" ^ere diredel! to be fold, and half the prot^ds jpaid to 
Sow A«pf. claimauts.] It mull be taken upcm the fails lifted th^t 
the confifcation was immediately Upon the arrival of the 
goods, the trade with J^/zg/^xw^/bfing prohibited. ^J^aylcy J. 
Suppofsng the govlhriiment h^d returned the whole 

-.of the proceeds, would the undcrwritjjjs have 'been enr 
titled to recover the whole fum ?]] They would : but 
\having only made a payment pf ^oL per cent. y the under- 
writers ftand in the fituation of the pu^chafers of half. 
[Lord ^llenhorough C. J. It never Was contended be- 
fore, and i^iere is no principle on^fc^hich it can be con- 
tended now, that an underwriter who?*has ^aid fo much 
per cent, on a partial lofs is a purch;|fcr of the goods pro 
tanto.] Suppofe tlie aflured had brought his aflion on 
the policy in Decunher 1 807, at which time no/alvage had 
been received, he mull either Juve recovered a total 
Jofs or nothing : if he hid riien recovered or were paid 
his looA per cent, the underwriter would have been en- 
titled to the full falvage wJiatover it might have been ; 
but in (lead of that he entered into an arrangement with 
the underwriters, by which heieceivcd 50/. per cent, as 
for halhof the goods infured. Now in fa£l all the goods 
have been loft by the confifcation, but the aflured has re- 
ceived back by half of the aftual proceeds the full fum 
" infured, and tRerfloie can have no claim againft the 
underwriters mere contra£l of indemnity. [Ld. 

Elknhorough C. J* Half the proceeds and tlie proceeds 
of half the goods are the fame thing, he Blanc J. The 
cafe of Godfall v. Boldero was not lils;^ a mercantile infu- 
Xunce, for there could be no ulterior profit.} 





tkfn ok HI. 

wa« jftqpped bjwdio (Jowt 

TIUwNl 1 b^i«BoiiouGH C J.* ’Hiis U a cafe i^itetetKe 
Itsavicig l^en pai4 joA per cl^nt. on a lof$« 
to ifecover it back. The goods inftimi 


feiaeSf i^indconfilkateH by the enemy» and wlute it i^ 
miiined'nitc^Vtain w]||pit would the ultimate event, thk 
ajforei applied to the underwriter/ and he, contd^pia£^ 
Ing his liabilHy to a greater amount in the even^^ 
^ pgy cent, in th^ mean time : but k 


atid out that on appiicilion to the Du/£i government 
/ By the config^es of the goods, fuch reftitution was 
A^jteed to be mstde^ that government as leaves A> the ajt 
^ jhitbd no fuTtJier claim upon the underwriters. Havii^ 
therefore reJeiveJfhalf the fum infured from the under^ri* 
am, and half the proceeds from government, and 

rfie aflttTcd being thereby fuHy mdemnified, he could not^ 
accoidin^o the principle which we laid down In Go^al 
T. Bolderot maintsfin any aftion againil the underwriters* 
But now though the afTured has loft half his goods, and 
only half, and the underuTiter has paid but for half, 
ri^e latter claims to be repaid his 50/. per cent., upon the 
ground that this was a total iofs, and that the aftliired 
has received tlie full value of the fum infured out of the 
proceeds of the other half: but in order to have made it a 
total lois, there ought to have been an abandonment, 
which there has not been ; therefore there is no gronndj 
for the underwriter’s claim. 


The other Judges aflented. 


Poftea to tho^l^feiuia^ 


a stu 
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PutLEi^ and Aftother agait0 Haluday. t 

Where a (hip »'pHIS was an aftion agai'ift an underwriter on a policy 

^ascharlcrcd X . . . * r 

to take a car^jo of infurance, in which a vcrdi6l: was taken for tl)e 

Lendon\oi>t,P»m plaintiffs ztGmldhall for 190/. 14, fubjcft to the opl-^ 

thi^rirnme-** nioU of this CouTt on the"" following cafe. 

areturn^Mrgo* policy was Uaiderwritten on the (hip Refolution^ Capt 

from the freight- laden by the plaintiffs with a cargo of lead ; and 

ers’ agent, and ' ' * ° 

bring it to by a fpccial memorandum therein was thus de^ 

don ; with a * . , 

provifp, that if clared. In conndcration of ten guinea^ per cent. Iiere- 

cumftMiceT i>y acknowledged to be received, the underwriters on 

fliould prevent f-his nnlir.v ajrrf'e to nav a Inf-w in raft* thr R 


^return c^'-go 

** Capt. Belly fliould not be allowed by the RiiJ/tan govern- 

aftcr waiting at « mciit to unload her outward c-itgo at Cronfladt or 5 /. 
5 f. P.40 run- ^ 

ning days with- << Peterfburgh ; the faid vcffel having failed chartered by 
out the outward 

cargo being MeflVs C. and R, Puller on a voyage to St. Peterjburgh 

confcquenUy^ back.” In thc charter-party to which the memp- 

«turfrcargo landum alludes, (and which was annexed to this cafe and 

^ing loaded, taken as part thereof.) the plaintiffs covenanted with 
ihould be at li- ^ ^ 

berty to return Captain Belly that if political or other circumftances 

to London or any „ . ^ t ' 1 /im- 
port in lliould ariic to prevent thc Ihipping a return cargo, ov 

having^Mn difcharging the outward cargo, they would pay> 

Snload^at if! P. ‘‘ 2 *]ooLy with joL pcr cent, thereon, and loo guineas 

by the RuJJian 

government, the niader, after Waiting there thc 40 running days, loaded a return cargo 
for hit own berft upon the outward c^igo, both ot which he brought home, and earned nevr 
freight on the hoS^it^aid forgo 5 which freight was adjudged to him by the judgment of thc 
Court of C. B. irt an a^ion ijetween him an^ thc freighters, over and above the dead freight 
Alpulated to be paid by the chartfr-parqf^l^W tlut the fre glitcrs were entitied to recover 
the whole of futh dead freight from thc otmerwnters upon a policy of infurance, Wbweby 
they agreed to fav a hfr in cafe the majlcr pould *ot be allowed hy the government t* 

unload the outwardxargo at St. P ; the veffJ banfitg Jailed ebarW ed hyibefreigttri td it nttjyagi 
from London to St. P. and back : and that the uiultrwritera were not entitled to deduct fuch 
return freight earnrd by the maftef on his own account, and ac^udgitd to him by C. B . ; 
they having agreedwi£hxhea(rurcd pending this action, and pendingf'fhe adion in C. ^.that 
in cafe the plaintiffs (to whom they had pld a per centage lofs) (hould not be able to obtain 
fa large an allowanctf^m tiK: foil return freight paid 10 the mafter hy redfin nf amy demurrages 
or cxptnces being allowed agatrjl the fmd freight y tlie difference (hould be paid bv Ibe under- 
writers by a further per centage, whethtr the famewerc fettled berween the plaintiffs and 
the ihip by arbiution, or bj legal dtdfen. 

« as 


tbe rifk by a fpccial memorandum therein was thus de^ 
dared. In confidcration of ten guineas per cent. Iiere- 
by acknowledged to be received, the underwriters on 
« this policy agree to pay a loL in cafe the Refolutwiy 


Meffrs C. and R, Puller on a voyage to St. Peterjburgh 
and back.” In thc charter-party to which the memp- 
randum alludes, (and which was annexed to this cafe and 
taken as part thereof,) the plaintiffs covenanted with 
Captain Belly that if political or other circumftances 
fiiould arife to prevent thc (hipping a return cargOj ox 
difeharging the outward cargo, they would payv 
«« 2700/.*, with jol. per cent, thereon, and loo guineas 
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SL gratification to Captain Bel/J* When the fliip ar- 
rived at St. Peterjburgh flie was not allowed by the Rt^an 
government to unload her cargo \ but Captain Bdip after 
remaining at St. FeUrJbufgh the due time, according to 
his charter-party, and conforming himfelf in all things 
thereto, took in a cargo of Rt^an produce for Therntans 
and Bayley in EnglMd^ and ftfleared the fame over the lead 
with which his ihip was loaded by the plaintiffs, and 
brought both dire£t to London^ and received from Thorn-' 
ions and Bayley 2156/. lor. ^d. for the freight of the 
cargo brought to them. The plaintiffs commenced ac- 
tions in this court on the policy, to recover what was due 
from the defendant and the other underwriters. At the 
lame time ap aftion was commenced on the charter-party 
by Captain Bctl^ to recover 2700/., the full amount of^he 
<lead freight, and the loA per cent, ^thereon, amounting 
to 270/. ; and the 105/., liis own gratification amounting 
m tiie wliole to 3075/. The plaintifls by their plea to 
that action claimed a deduflion e qual to the amount of 
the freight received by Captain Bell from Thorntons 
and Bayley. While the 1 all: -mentioned ai?c ion was pend- 
ing, and before it came to trial, ' *2'. in Jane 1S09, 
lowing agreement was ciitered into between the attornies 
fpr the plaintifls and defendant. , 

T tiller and Another "| 

againft ! Sctlement of policy 

« The Underwriters on | for 4500/. 

the fhip Refolution. J ' 

S* dm 

« Gfoft ^ount - - 5^72 14 9 

Allowed for freight and primage 
^ ojn the voyage home 

t 

« If 5570/, I4f. prf. lofe - - 3516 , ^ 

«t ^hat will 400/. lofe ? 

Anfwer 6i/. ipx. 

• Kk a 


I 


2155 10 9 


«We 
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"We agree to the Immediate paymeat by the piJdff- 
• " writers of this per cfntage ; and in eafe Meffr$, Puii^r 

PirLL4ls f ^ ' 

" Qxould no^ be able to obtain fo larg^e an ^lo?vance.j?is 
HallIoay. 2156/. 10/. 9^. in rcfpeft of the freight paid by Thorn-- 
" tons znd Bayify, hy reafon of any demurrages or expences 
being allowed againft: the faid freight, the difference 
" fhall be paid by furtlier per centage, whether the fame 
** be fettled between Meffrs. P idler and the (hip by arbi- 
" tration, or hy legal decifion. The above fura of 61 L 
** I pr. 8//. per cent, to be paid with the taxed colts of 
" , the feverai aftions.” (Signed) Blunt and Bouumf^t- 
Theadjuftment thereupon made upon the policy, upon 
which this per centage of 61 L 19/. was paid, was as 
follows : 

London, ill June i8op. 

Paid a lofs oijSiL 19/. 8^/. per cent, on terms of 
•< agreement figned by Mefl’rs. Blunt and Bowman,*^ 

6 \L igs. Sd, 7 \ Halliday. 

The above per centage of 61 L 19/. 8d. was accord- 
ingly paid by the defendant and the other underwriters 
to the plaintiffs with the taxed colls of the^veral actions. 
On the lall day pf Hilary term 1810 the Court of Com- 
mon Pleas gave judgment in the caufe of Bell Vm Puller 
mnd Another (a), and thereby dircdled that the plaintiffs 
, " Ihould 


^Vwcieanup (<?) Bmx P uLt.FR and Another. \ 

chaitcieil s ] b.wtf been favourjedi>> one ot the council in thcfaufe vv4thfth«ia^QW- 
IcWlumXl i-'snweont.cjudj.^.v... 

to Si. Sif James MANsf^o C J. Tiii# U an aatetn on a cbaiter-ptrty 

^urgh, and there cf a very lingular kind. 'rUe dcniaod for X700/ ,i»y ^a tectinical pUnif^ 
immediately I e- , ' 

ceive a rttuin cargo from the freighters’ agent and bring ic^to j wilh a provifo if 

political circumflances YhOuld prevent a return cargo from being loaded, the mailer, affer 
wa.tuig at St.feferpw^b 40 running days, virirhout the outward cargo being u n lead eld, iind 
conlequcntly without the refutu car,^o being loaded, fiiould be at liberty to return to London 
tor any pou in England: lield chat fuch political ciicumllances having occurred as hiadevred 
the unloa.hng of the outward cargo at Ik, P., and the Ihip having waited the 40 running days 
there, the mailer was entitled to lecelye the freight of a h.omewafd caryo, which he loaded on 
bis own account upon the out wind cargo, and brought home, in addition to the dead fieir.ht 
payable by the freighters acct^rding so the llipulauons »l :hc chartei -party* 

called 
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fiiould pay to Capt. -ffr// ilie full fum of 3075 uritJiout 
arty allowance in refpcft of th^ freight eameil by him 
' from 'T*horiltons and Bayley ; they being of srpuiibn that lie 

was 

caUtd Jead freight. The defendants infift they are not bound to pay 
the^whola ayooA^ becaofe the plamiiiif atqolrcd foitie freight for goods 
which he |»focured to be put on hoard at . Fsttrfi»rgh and hroi^ht to 
England t and the queltion is^ Whether the defendants are entitled to 
make any foch deduction 5 or whether the platntiif is entitled to recow 
' the wlK>k a?oo/ I The declaiaiion ftates that the plaintiff let the fhip 
on a charter-party to go to S/, Ftterjhur^b from Lundon* There is the 
ufual covenant titat the fltip fhould be tight, dec. $ and that fhe fttould 
take on board 150 tons of leadj^ and carry the fame to St. PittrJAur^kt or 
as near thereto as (he could get, and that (he would there immediately re- 
ceive on hoard a cargo M goods from the defendant's agents, and bring 
them to Ltazdm. Tlie (hip was to lie at St. Peterjhurgb 50 roiming days 
in the whole. The pblntiff is to f e paid at the rate of 1 1/. 1 is. perton» 
with to/, per cent, primage, and a gratiflcatron of too guineas to the 
captain* Then it is provided that if pblttic^ circumftances ihonld occur 
to prevent a return cargo being put on boat‘d,*the defendants were to be 
at liberty to detain the (hip at St. Pete^Jburgh 40 running days after her 
arrival there, and that af.er the (hip had lain 40 running days at St. Ft* 
tiffi*urgbjf without. the cargo being unloaded, and confequently withoui 
the return cargo being loaded, the pliihttif Aiould be at liberty to return 
to 1 9ndoH or any port in Englazd } which is the extraordinary part of the 
cafe. J t happed chat the Ruffian government would not fulfer the cargo 
to be unloaded, and that, after 40 running days were expired, the plain- 
tiff became at liberty to return to Engliin.(j and acquiredan extrjordinary 
freight. There is no covenant to bring back the lead to L^dtin in cafe 
cf a noft-deiivery at St. Pettrffiurgh ; though, 1 fuppofe, lead would be 
worth much lefs at an out- port than in Lzmhn. 2700/. is be paid on 
the <hip*S arrival at any port in England. The obietQ of the voyage was 
the return cargo; and tire freight upon that at 11 guineas per ton would 
have exceeded the dead freight. A cargo iKxnewards not being to be 
obtained, the Defendants, I prefume, were tohavt: their lead; and the 
rcafon, 1 fuppofe, why the deed is fo inaccurately drawn viras, that it 
was inferred that if there was no return the lead would come 

back on the fame terms 2$ the return cargo.; JBut that it incondficnt 
with tint other claufi^, that on arrival at any port in J^nglandy the dead 
fieight was tube paid; for, certriinly there was no obligation to brin^ 
back the lead to ZMdtm. This makes it a very extraordinary cafe. 
None of the ddes cited from Ahhm or elfewhere apply, fo as to afford a 
rule for the present cafe; becaufe it amountii to nothing more than fup- 
pofing the captain bound by his covenant to bring hack the lead *. it is no- 
thing more than a cootraft to bring back a certain quantity of goods, 
K. h 3 laot 
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wa« entitled to retain for^his own nfc' thd 215^6/. lo/. 
received on that accoiin^, and alFo to be paid his full 
dead freight w^h 10/ per cent, thereon, and 105/. as a 

gratiii- 


not accoiding to a certain fttight or wi iglit, tut mcrtly as a waggoner 
might agBce to carry, goods from L'jndon to Sxet^r or tlilwhtrc. Now 
•onikbeing this as a mete contract to bting certain goods to Fn^'/Shdt I fee 
no Tcafon wiiy the captain may not earn what elfc lie c.»n by 
goods on hoard for bis ovrn benefit. In comnrioa cafea there i« 

4 covenant that the freighter will fup^ly a t citain quai t'uy oi homeward 
Ireightat the foreign portj and if he docs nor, the /hip owner has Ida 
adlion OB the covenant againil , Kim. Ziuc fupj>ore, inlteadof leaving 
the damages open, he (lipuUtes, if I cannot provide a cargo lor you, i 
j»ay you fo much : would not the owner in th^c cafe have a right to taker 
goods on board for his own account ? Mis Ihip is at full hbirty to make 
any other profit j and in fuch a cafe he doublefii would infili un more oi 
lefs liquidated damages, acccuding as he foiefaw what would he his 
chance of getting freight at the place where he was going : he would 
raife or lower his demand accordingly : and 1 fee no reafon in fuch a 
cafe why the charterer (hould not pay the liquidated damages ftiptilatcd, 
becaufe the fhlp owner had made a profit by a cargo fuppiiod by fome 
other perfion. X was at firft much ftafrgcicd by the cafe in the King’^ 
Bench (a)) which appeared veiy fimilar to this: but there the captain 
did not bring home the lead, hut inftead thereof \vtnt ro StocMmi and 
there fold tlie lead, and got other goods '’,’od brought them home. Tlie 
plaintiffs in that cafe called on the undtivviucrs on a very Angular in* 
furanee, not of (hip, freight, goods, or voyage, but tlie underwriters 
had ^^greed to pay a total lofs in cafe the Ihip was not allowed^ to load a 
cargo at St. Peter/burgb. That was in effect an infurance of the voyage j 
and there the Pulien demanded a fum of 2§oo/,, thinking they were 
bound to pa^ that to the owner; but the Court held the underwriters 
'Wrere not obliged to pay the whole, hut the whole, minus the freight 
obti^lned by the captain at There is a ftrong diffwGnjcc bc^ 

tween the two cafes : there the lead was tl q property of the PulUn^ 
and was not brought back, but was fold at Stoclholm^ for any tiling that 
appears: for the only tficans the captain lad of obtaining any freight at 
might arife froq? tbi|,nfc he made of the lead AX^Stockh^lm: and 
therefore the King's Bench tliought that the captain, v^bo had done all 
this for his own benefit, fiumid not be entitled to that, leaving the under- 
Wjdtert to pay the wliok 2500/. But in this cafe, on the bed confidera% 
tion, we think the defendants are not entitled to dedu^ from the 
f.jOQli the profit, the captain made* Something has, beerr faid, that U 
full return caigo had been put nn board, the captain would Itavo got 


(«) <Pli//(rr V* StMmf'jrtb^ ii %p,^ 


more 
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gratificEtion. That fum was accordingly paid to 
and the defendant with the ot^er underwriters having 
vefufed to pay any further per cpntage, tjjiis aiJiion was 
proceeded in for the recovery of fuch further per centage 
as will pay the plaintiffs a total lofs on tlie fum infured^ 
being 1904 !/• BeH. of 38/. 4^, per cent, on tlie defend- 
ant'^ fubfeription of joo/. The queftion wasj whetlier 
the plaintiffs under all the circumftances were entitled to 
r^over this further fum ? If they were, the verdift was 
ttf ftand : if not, then it was agreed that the money paM 
under the adjuftment Hiould be confidered as having put 
an end to the aftion 5 and that a nonfuit was to bs 
entered. 

PtiUer for the plalutlfFs fajd that tW’O queflions would 
arife j ift, Whether the adjuftment of June 1809 by its 
terms precluded the plaintiffs from recovering the further 
per centage mentioned in the agreement : adly, Whether 
fuppofmg that adjuftment not conclufive, the plaintiffs 
were not entitled to recover from the underwriters the fum 
they have paid as dead freight to Captain Bell under the 
judgment of C, B, P At the time when the agreement 
was made a£lions were pending in this court againft the 
underwriter^ to recover a total lofs,; and .an adlioii 
was pending in C. B, by Captain BJl againft die plain- 
tiffs upon the charter-party, to recover the dead freight 
on th<i voyage to 5 /. Feterjhurghy without allowing die 


mofc than he will now get by the 1700/. with this frelglit. It is faid by 
the plaintiff, pay me what you would l>ave paid if the whole return 
cargo had been put on board at 5 r. Pttcrjburghy and I will allow 
the return freight out of it. I do not know how that is } it is a matter 
calculation ; but the plaintiff is entitled to bis 2700/. 

Rule difeharged* 

freight 


Kk 4 
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freight earned hj him on the vopge home. t&v 
cafe ofPuJler ?• &tantfirti (4)iapon a finular cbatk!lr*partyt 
it feemed to h^^of cQtnfe<];uence that the freight eamtd on 
the voyage home would be allowed in reduAinn of the 
dead freight on the voyage cfut $ and the agreement wai 
entered into with a view to that eapeded confequenee^ 
[Lord Ellenbarough C« J., Whether the adjudication tS * 
the Court of C. P* in the cafe of PHI v. PuUer were right 
or wrong does not appear to us to fignify upon the co«^ > 
ftruftion of the agreement between thefe parties^ if that 
legal adjudication have enlarged the plaintiffs* Claim to 
demnity from the underwriters; we will therefore heair 
the other fide.^ 


Scafhtty contra, contend^ that the fame queftion wait 
©pen upon the policy on which the aflion was broc^ht* 
as if no adjuilment or agreement had taken place t the 
queftions therefore were,. ifl> What were the rights- of 
the parties when the ajttftment took place? and adIy,'What 
efieft die adjuftmeiit had upon thefe rights ? The j»dg-» 
ment of C in die cafe of BelH, Puller is not binding 
as between thefe parties. [^Buyky J. We muflf take it 
now diat the plaiiitiffi were compelled under thaa adjum 
dication to make the full payment for the dead fteight.^ 
ITiat was not an event infured againft j and an affured 
may fuftain a lofs by fuch an event, which be is not en-- 
titled to recover #3gainft the underwriters. The decihou 
of that Court too is rather at variance with judgment: 
of diis Court in PuUer v. Stamjarth [Lpt4 
hmiighC* J. We there confideced that Mefiif. PmUm 
|iiad adopted the agency of the captain^ in ploceeditig; 

(n3 

with 
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wkhthe oEtward cargo from P^Ut^rgh to 
aod 4 tfpofing x)f it there, atid btingliii^g home a retutil 
cargo fix»m on which freight wase^rned.^ It is 

ftiii open to contend that Meflrs, Pullirs, the freighters, 
arte entided to (land in the place of the ovitier all through 
the Toyage ; which is a view of the cafe that docs not ap- 
pear to have been fufHctently prefTcd on the Court; of 
C 4 dEj!. ; for they hired the fhip on the voyage to St. Pefetf^ 
iurgh and back ; the captain therefore was to be conli- 
dened as their agent during the voyage out and home^ 
[Lord Ellenhorough C. J. The difficulty lies in finding 
any general terms of hiring in the charter-party : it 
rather feoins to be a fpccial hiring of the fliip to carry 


18x0. 

og^ 


out a certain cargo to St. Pucrjbitrg^^ and to receive a 
certain other return cargo there from the freighters* 
agents, with liberty to the captain to return home after 
waiting a certain time there without the outward cargo 
being unloaded there and the return caigo loaded on 
board*] The argument for a general luring upon the 
voyage out and home arifes from the general view of the 
charter-party, which is to put the charterers in tlie place 
of the owner during the whole time the lliip is out upon 
the voyage : the particular terms and conditions merely 
rcgi^late the manner in which the voyage is tef be con- 
du£led : and admitting th«it the captain is not bound to 
do more than the particular a£ls rovenaoted for ; yet if 
be do more, it mull be taken to be for the benefit of the 


fubftituted owners contra£ting with'^him. [Lord JS/Aw- 
horeu^ C* L As the Ihip is only let for a particular pur- 
pofe, Wte cannot extend the letting beyond the terms of 
the contra&i* If there had been a general hiring, it 
would have been different. Would a freighter hiring a 
|hip for a particular voyage be liable for the a£l of the 
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captain going upon a voyage ctrtirefy different ?] Then 
Cfdly^, the intention of the partite in cotrting to the agree- 
ment ftated "wRis to put an end to the adtiohiland then the 
qtteftion is the fame as if the plaintiff had fued upon the 
agreement. The underwriters defend themfelves upon 
the ground that by the terms of that aj^eement they are 
Only liable for a certain fum, which has been paid to the 
plaioiriffs : and they only agree to pay a certain further 
percentage in cafe the plaintiffs fhouldnot be able to ob- 
tain fo large an allow'ance as 2156/. 10s. ^d. in refpetl of 
the homeward freight l^y renfm of afty demurrages orcxpences 
being allowed againft the faid freight. That was a good 
oonfideration for putting an end to the aflion ; and if 
this a£l:ion had been brought upon the agreement, as in 
effeft it muft be confidered to be, the plaintiffs muft have 
declared, that in coafideration that they would put an end 
to theaftion on the policy, and would received i/, 
the defendant promifed to pay that fum and fuch fut- 
ther fum as fhould be allowed for demurrage or escpences 
allowed againft the freight paid by Thorntons and Bayley. 
And the contraift having been made with full knowledge 
of the fads, but upon a mifapprehenfionof the law, the 
parties would ftill be bound by it, according to BUbie v. 
Xtumley (ft). 


Lord Ellenbohough C. J. Both parties expe£lcd 
that a certain fum would have been allowed to the plain- 
tiffs for the freight earned on the voyage homewards, but 
they contemplated that certain allowances for demurrage 
and other expences might be fet off againil that frdght i 
and they agreed that if any thing were dedufled on thefe 
accimifitS) the plamtiff)’ lofs (hould be balanced by a fur- 

(«} % iaff 4S9. and vide Sttnehs v. Lynch, la Bojt, 38. 

ther 
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tbcr paynwint fey the underwriters. It turns out that 
both parries were in this refpeft deceived : then ate th^y 
not both remitted to their original rights^ It appears 
that die afliired were originally entitled to recover from the 
underwriters a total lofs ; and it was contemplated at one 
period that the alTured were to receive 2156/. 10/. pif. 
minus certain allowances) as a probable diminution of 
that lofs : they thereupon entered into the agreement 
Hated, whereby in proportion as the allowances for demur- 
rage and other expences might leiTen tlie fum of 2156/, 
I or. gd. expcQed to be received by them, the under- 
writers agreed to pay them a further per centage, beyond 
the fum of fti/. igs. Sd. per cent, which they were pre^ 
fently to receive. But it turns out that inftead of their 
lofs amounting only to 61/. igu Sd. per cent., it is now In- 
creafed to a much higher amount, in confequence of the 
adjudication of the Court of C. B. in the aftion againft 
them by Captain Belly in which they were found not to 
be entitled to receive any part of the 2156/. lox. gd. for 
the home freight. The loL of the plaintiffs therefore 
upon the policy is now enhanced by the whole amount of 
that fum, and therefore they are entitled to recover it from 
the imderwriters. By the charter-party there was nothing 
which gave to the plaintiffs the dominion of the fhlp for the 
whole voyage out and home, but Ihc was let to them 
for fpecial purpofes only. If there had been a genei^al 
hiring, they might have been entitled to the home freight. 
In the former cafe of Puller v. Stanifrrtk we coniidered 
that the affes of the captain, in carrying the outward 
cavgo to SiochMlm and difpofing of it there, and earning 
a freight homewards, were done by him for the benefit 
of the plaintiffs, the freighters, and were adopted by 
them \ and it was not fuggefted to us that their adop^ 


m 

itui 
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.|9(«. tvcm of the maAev’^ a'^s was difput^ ; and theft the cot*' 
Sequence we dKrtir from fuch adoption followed- 
courfe : but tht caie decided iu ^he C. P*y « 

^ 2^5 taifedj whether the Ptdlm to 

any freight earned by the fliip beyond the peaittelilar 
purpofes for which ihe M^as cliartered by thetti's amd .ik 
has been decided that they were not. . Here 
plaintiffs have in the event fuftaiiied a total iofs, and arc 
therefore entitled to recover the whole from the nnderw 
writers upon this policy. 

Grose J. declared himfelf of the fame opinion. 

Le Blanc J. The firft queftion arifes upon the inte- 
-eft of the plaintiffs j it is not an infurance on freight to 
^ earned generally hy the .fliip, but upon the particular 
adventure for which fhe was chartered. It was a parti-, 
cular and fpecial intert'ft in the freight under the terms of 
the charter-party, and not a general intcreft in any freight 
which fhould be earned by the fliip. And this differs it 
from the former cafe of Puller v. Sianifortb before this 
Court, where the captain had not refufed to take in a 
homeward cargo on account of the freighters, when he 
found he could not uuloacl the outward cargo at St.^Pe^ 
ierjhurgh^ but had proceeded with the outw’^atd cargo to 
another part, and there difpofed of it, and taken in an* 
other cargo in lieu of it> which he brought home. The 
Court there confldered^ him as having a6ted for the beft 
in purf nance of the original adventure under the cir- 
cumftances which liad occurred, and thit his adls were 
^tecogniaicd by the Pullers, But here %e mafter, not 
having been allowed to unload the outward cargo, and 
having remained for the ftipulated time at Sr. Peterjhurgh, 
took in ^ homeward cargo which was flowed upon the 
*5 otficr 
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#tikeri ian4; l^roiight it l)om?> ,«ipQn his own account mdl 
rifle : ■ aB 4 , ^ vn ? aft ion brought by him in the Court of 
C. P. again&'the prefent plaintiffsi that Cou^ hdd that he 
was entitled to the freight which the ihip had earned on the 
homeward cargo. Then while tliat aftion was depending, 
thefe parties came to an adjuftment and agreement in the 

Hated : and that brings it to the qiteilion upon the 
terms of that agreement ; which did not put an end to 
the aftion upon the policy, but went upon the grounds 
that there was a clear payment of 6i/. 19/. 5 W. per cent, 
due to the plaintiffs, and tliat the underwriters would 
make gocKl the remainder if that fuin (hould fall fliort of 
what the plaintiffs were entitled to recover from them 
after the judgment of the Court of C. F. in the aftion 
againft them by the mafter fliould be known. Then that 
queftion having been decided againft the prefent plaintiffs, 
their lofs upon the policy is enhanced by fo much the 
more, and there is nothing in the terms of the agreement 
between thefe parties that ftands in the w^ay of their re- 
covering the amount of fuch further lofs. 

BAVnut J. The objeft of the infurance in queftion 
W'as to reimburfe the plaintiffs aii the lofs which they 
fliould fuftain, in cafe Captain Jitfll fliould not allowed 
by die RajUian government to unload the outward cargo.; 
and upon the aftion brought againft tlicm by the mafter 
it tupis out in the event that they have been compelled 
by the judgment of the Court of C. P. to pay the mafter 
tlie whole amount of the dead freight, and the other 
iums ftipulateii^for by the charter-party, amounting alto- 
gether €0 3075/., and that they are not entitled to any 
allowance for the freight earned on the homeward cargo. 

I cannot fay that die plaintiffs, who have had money 

recovered 
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recovered againft them hj the judgment of a court of law, 
except in a cafe of fraud, have paid it wrongfully* If 
tliere were any doubf as to the propriety of that judg- 
ment, I (hould ftill conceive that the plaintife, who have 
been thus compelled to pay it, would be entitled re- 
cover it from die underwriters under diis agreement : 
but I diinlc that the judgment of the Court of C* P* is 
right. In the cafe of Puller v. Stanlforth it does not 
appear but that the very circumftance of the captain’s 
dlfpofing of the outward cargo at Stockholm enabled him 
to bring home the other cargo from thence. Though if 
upon confidcration it had appeared to me that our opinion 
had been wrong, I (hould have had no difficulty in fay- 
ing fo. Here, however, the captain, after having waited 
at St. Feterjhurgh the ilipulated time, without being 
permitted to unload his outward cargo, might think, 
that while he performed his contrad with the freighters 
faithfully, by bringing home the outward cargo upon 
dead freight, there was no reafon why he fhould npt 
make any additional piofit upon the homeward voyage 
confidently with his engagement with the freighters : and 
the plaintiiFo h-tviiig been compelled to pay him the 
whole of the dead fi-cight under th^ judgment ©f thf 
Court of C. P., I think they are entitled to recover it 
from the underwriters. 


Podea to the plaintiffs., 



IM tHsJ&tTittH lit$* ow C£0|tG£ 11|. 


Shjb* ogaittji Clarkson and Qthers. 

* % 

’J'HE plaintifF, an underwriter, brought aflumpfit 
'' . againft tlie defendants, policy broker*^,, to recover a 
balance of 541/. lor. od» due to him for premiums of 
infurance on divers policies fubfcribed by liiiti. The de- 
fendants pleaded the general ifliie, gave notice of fet off, 
and paid into Court 335/. 10/. 6t}* ; and at the trial in 
London before Lord hUcnhnrcu^h C. J. a vcrdift was taken 
for the plaintiff for 205/. 19/. 6d,y fubjecl to the opinion 
©f the Court on t he following cafe. 

The plaintiff in i8o8 had fubfcnbed policies of 5 n- 
furance which the defendants had efteded as brokers, the 
premiums upon which amounted to 559/. los. od*% and 
h^td alfo fettled and ligned upon ^policies fubfcribed by 
him for them adjuftments for returns of premiums 
amounting to 18/., leaving a balance due to the plaintiff 
of 54 1 A los.od.\ for w^hich this a£lion was brought. 
The defendants infifl th?t they are entitled to deduft or 
retail out of that fum, thefum of 205/. 19/. 6d,y being 
the amount of dedvnSlions for Ihoft intereils and ilipu- 
lated returns of premiums for convoy upon the fame po- 
licies, ♦ for the prcnilums on which this aftion was 
brought, and which policies had always remained in the 
defendants* hands, and had not been handed over to their 
principals. There was no evidence that the defendants 
had received the premiums from their principals, nor was 
there any evidence that the defendants had credited their 
principals with returns of premium for convoy and (hort 
intereft claimed by them. The plaintiff has allowed the 
defendants in account all the returns on policies upon 
12 Ihipe 
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The broker cf- 
fedlin{c a policy, 
being the com- 
mon agent of 
the alfartd and 
of the under- 
writer, white 
the premiums 
remains in hit 
handi lor the 
one party, and 
the polity for 
tlic ether j and 
having re- 
ceived notice 
of events wlncli 
entitled the alTu- 
red to a return 
of premium 
before adion 
brought by the 
underwriter to 
recover the full 
premium; is 
authorized to 
deduct fucli re* 
turn, and only 
to pay over the 
ditf^.rcnce to the 
underwriter. 
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aips and goo^ ip ^h'u;l^t)iey iiww |^ft|iallj 
auU alfo all thft Te£t«ms on wlil^liaye been ad*- 

juRed \ afid the |ei: off or of 

205/. ipj. in dirpuLte arifes upon polic^^fubicribed 
by the p;lalntiff» which the defendants hare oiefled as 
brokers for others. The defendants did not a£L under any 
del credere agency or commiiiioa. The events 4^it&ng 
to the retutas claimed had happened before the com- 
mencement of the prefex^ a£lion; but it was not admitted 
by the plaintiff that the defendants wete thereby entitled 
to deduft or fet off the returns claimed^ that being the 
quelUon for the opinion of the Court. <The plaintiff in- 
filled that, upon the events happening, principals, and 
not the ^rftl^r/,were entitled to the returns claimed, unlefs 
fuch returns were adjufted by the underwriters with the 
brokers : and the defendants infilled that, upon the events 
happening, without ^ny adjullment, or del credere 
commiffion, they as brokers were entitled to the returns, 
as abatements out of the premiums. The queftion was 
whether tlie defendants were entitled to dedu^ or fet off 
the fum of 205/. 19/. 6 d, ? If not 5 the verdift was to 
to Hand for tliat amount : if they were lb entitled, a ver- 
di£fc was to be entcrei^ for the defendants* 


itichrt^on for the plaintiff infilled that the lefcoidants 
were not entitled to dedu£l the fum in difpute. The af- 
fured and the underwriters are the real contrai^ing 
parties, w^ho contra£l through the medium of the 
broker* The premium is payable by the affured inllan- 
ter, immediately before the policy is figned, as it is ex- 
iprefled to be in the policy itfelf ; though in praflice the 
money does not pafs immediately, but an account is car- 
ried on through the broker j who, liowev^ri as between 

the 
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tte aflurcd and unclemritorj'Ta^COididered as having rc- 1810. 
ccived the premium tiOnc wfeen the policy is exe- 


cuted Sox t^e,benefit*‘df the undc/writer ; and tlie under- 
wri^, who^ admits by the policy that he had received^ 
it, cpyuld not maintain an .iClion for it againll the aflureil. 
[Ths Qmrt here interpofod, and fuggelt^d that the cafe 
inightbc more perfectly Hated by finding the fe£t, upon 
which the merits of the cafe turned, whether or not the 
broker continued an agent of tlie allured for the purpofe 
of adjiiding and receiving returns of premium : and after 
fome liofitatiou that facl was adniiUed.] But contended 
that the broker could not adjult returns of premium 
for the allured, w Itboiit tlu^ coidhnt of rite underwriter, 
fo as to bind lilnt ag^'nit his camfent. [Lord Ellen* 
hroiigh C- J. No dv)ub(. the uiivlcrwriter in *y at any time 
detominc the agency of the hrok<^r, as far .ts legards Inm- 
fclf : «uhI if tlio under writer had ar end to the broker's 
agency for him afun the premiums c. edited to him, and 
before tin* events 1 appened f>n wh'ch tl'c returns of pre- 
mium were to be made, th* ’ ‘ ni'^ ht be fume t]Uf‘n:ion ; 
but V'hile th.e a^'iicy on be^h liilcs fubfills in the ufual 
manner, and ;ift^.r the evonis Lave happened m Inch entitle 
tlie 'aflhu'cl to llic* returns, how ca.n underwriter recover 
the pixmiuius again il th^' )!. ‘r, \vit!iout aliowlug the re- 
turns ?] There is no difVeience in pir»<''iple betvacen the 
agency of the broker fm loitling and his agency for 

.idjulUug and receiving friar is of premiui is ; and in Wilfn 
end Qihjrsy aflTigns of ELu ht r, v. Crchf'/'ei ami AfOilher (rt), 
it was held tliat the defendants, fai^llors, lud no right to fet 
oWloJJ?s on policies underwritten by the bankrupt’for their 
correfpondents, thoi’gh happening before the bankruptcy, 
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1 8 X 0 *^ againfl an a^lioii fpir^pjciiyyms debited to the defendants 

^ by tne bankrupt upon •infuranc^ op behalf , of thofe cor- 

refpondents ; the alTured themfelvfe''on}y bei^g entitled 

^ * to fue for fuch loflcs. And Grove v, Dubois f i;g)icTC, the 

broker was held entitled to fet off under the general ilTue 
fuch Ioffes, turned exprcfsly upon the fadl: of his having 
a commiffion del credere from his principal, the affured \ 
v/hich fa 61; is negatived in this cafe. [^Lord Ellen^ 
borough C. J. The amount oi the premiun'iSj depending 
often upon contingencies, are to be liquidated in the 
eventsj andlill thofe events are determined tlie broker is 
the mutual agent for the one to pay, and for the other to 
receive ; and if the agency be not put an end to by either 
party before the event, that afeertains wliat the true 
amount of the premium is for which the untlerwTitcr 
ought to liavc been credited. There is no qucflion be- 
tween tlicfe parties about lo£'cs. Bay ley J. Suppofe it 
turned out, after a policy made as intereft fhould appear 
on goods expccflcd to be fliippcd, that there was no in- 
tereft \ could the undcrw'ritcr, after that w^as known, re- 
cover the premium from tJie broker, leaving it to be fued 
for and recovered back by tlic aflured ?j If there were 
no fraud, it IhoulJ fecgi that fuch an a61ion would lie by 
the underjvriter agaiiift the broker. [I^. Ellenhor^u^gh C. J. 
Suppofe a cafe where no broker intervened, and tne under- 
writer, after the event, fued the affured for the full premi- 
um, he could only recover, fubjc6i; to the deduction for re- 
turn of premium.] That would be a different kind of 
dealing *, for as between thofe parties it is always under- 
ftood to be a ready money dealing : the underw^riter ad- 
mits by the policy, that he has received the money from 
the affured. But that is not the cafe with the broker; 
and though he may be the agent of the affured for the 
^3 pufp®fc 
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;^'ur]pofe qf paying the premiums, andbiaking idjuftments 
for and receiving returns of premiums j yet he is not the 
agent of the underwriter for thepurpofe^f making fuch 
adjuftments ; for the underwriter always makes his own 
adjuflmeiits with the broker. The premium is money 
V/hich the broker has received for the ufc of the under* 
writer, and it can be no aiifwer for the broker in a court of 
law, that the underwriter owes his principal another 
fum. A debt mull always be proved and averred in 
tlie name of the principal, and not of the agent; and it 
Is only in the cafe of the principal refidlng abroad that a 
remedy is provided by the flat. 49(7. 3. r. I2i.y!i5., 
which enables the agent to prove the lofs : but this is an 
attempt to do the fame thing in effe£l for a principal at 
home. 


5 ^* 

1810* 


agOtnH 


Munyaiy contra, after obfcrvlng that the diftinftlon 
between tiie cafe of lofs, wtiij that of a return of premium, 
was that in the cafe of a lofs the claim originated to the af- 
fured himfelf and not to the broker, was ftopped by the 
Court. 

Lord Ellfnboeough C. J. That makes all the dif- 
ference.': The whole premiums fued for might*have been 
ftopped by the underwriter in the hands of the broker, 
and vvdiile the events on which the returns of premium 
depended were yet undecided, his agency on the part of 
the underwriter might have been determined, and he 
might have bceri ordered to pay over the moTiey. But 
the broker is the common agent of both the aflured and 
the underwriter ; and the underwriter knows that the 
b?>dker is the truftee for the affured as long as the policy 
rtjaams in his hands, to adjuft and receive i*eturns of pre- 

L 1 z miurn 
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1 8 16. mium for him when the emits -have happened which 
tJiey are to be made. Here then die brokers, having no- 
aganfi tice that the events had iionpencd which entitied tlie af- 
furod to fuch returns betore tlicy had paid over the entire 
premiums to tlic underwriter, were entitled to dedufil 
fo much from the grois amount of thofc premiums. 

GRosr J. was of the fame opinion. 

Lt: Bi.anc J. The dhieronce lies between that which is 
due to the alTurcd for loiles, and wlnt is due for returns of 
premium. Suppofe a preiniuin of i o guineas per cent, is 
to he reduced to 5, if die dilp fail with convoy *, and before 
the money is paid over to die underwriter the event is 
known to have Iiappcncd which reduces the premium to 
5 guineas ; what is the fum wliich the underwriter is en-% 
tided to receive ? Clearly no more than 5. Then he 
can recover no more fiom the broker who is the common 
agent of the two. 

Bayt.ky J, ThQ^mi^crwritcriigiig full premium 
to remain in die hands of the brolcer, who is the agent 
alfo of (lie aiTured 5 and in tlm me.m j^ime the event hap- 
pens wliicii rctiuccs the uirder writer’s olaimTo r^ pe efi: oif 
the premium to a l.efs fum than it was at firft : it is then 
the j Lidice of the cafe, ami the law of the cafe alfo, tliat 
tue bri)!:ev diould jv/ ov* r to him only fo much as rc- 
mfms due at the tii.ie. 'J'he Lie'keris the agent for the 
aiTured, who lue; a riglit to give him notice not to pay 
over 10 the undei writer more tlian is then due. 

Poftca to the defendants. 
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. Griffith againji YouNto. 


iSto. 


July id« 


defendant occupied a lioufe as tenant to tlie 
plaintlfF under leafe, anvi being defirous of ailigniiig 
over the preniifcs to one Png^'^ which he couUl not do 
without the leave of the pI»iinlllT, he applied to her for that 
purpofe j and it was finally agreed between the parties itiat 
in confideration that the plaintiff would accept Pup-h as 
her tenant at a certain rent, h# flionld pay icoL for the 
good will, out of whicli tiic defendanr \\ as tu p .y tlic plaiii- 
tlfF4oA for her confent. i V/e-', who w^as cogiiifant of 
agreement, aricrwauls paid the looL to the defendant, 
who then prurnifed that liTrs. Gi .JJlih ihuuld liave her 40/., 
and that flic miglit fend for it and rccclie it : hut when 
applied to aftevvv^arJs 011 her behalf, the defendant refufed 
to pay it over; aiul laid tl.at there was no written agree- 
ment, and that words were but wind. At the trial be- 
fore Ld. Pllcnborongh C, J. at W tjlmuifl,'}y the plalntifl’, 
having npon'j^ ^^ ycial c6uflf1!y'afliun] >rit ujuin the 

agreement, re fort c (tt f > tne general cmint for money h^d 
and received *, but was noiifuited upon an objeclion t^iken, 
tliatjti ^ was amjLn -Qc 1 ne lU for an iaterefl in. J;mdp_ nnit 
ther efore ought to have been in wTitiiU!: by the ^t h feflieu 
of the ftatute of frauds (a). 


A t£n.^nt having 
n^etd vvitli h» 
hncil.idy that if 
lilt would ac- * 
<‘f j)t another for 
hti lenant in hn 
plact*, (he }>t .rg 
rr drained from 
afn.'ning the 
leale without 
r coidtnt, lie 
vvr nltl p,‘y her 
40/ out of icc/. 
wiiicii he was 
to rtce.vf lor 
rhe jood-will, 
e her confent 
ueit* obtained 5 
-'‘n I having rc- 
( fived the loo/* 
fiom the new 
tenant* wlio was 
cogndani of 
tbi'^ ai reemcr.t j 
IS liable to the 
Ian. laiiy in an 
atfion toi mo- 
n£> b,id and re. 
ct'ivei' foi her 
ufe ; the con- 
fuii.i2t»rn lieing 
eKc uted, #,nd 
u.M . fr-rt the 
c ife bL In i: taken 
o it of tilt fta- 
uue of havids, 
a.s a cnntraifl lor 
nn inutell in 
land. 


Garmv .md Comyjif in moving to fet afldc the nonfiiit 
on a former iUo/ in this term, contended that money paid 
iox gc:,d :viil was ' -v^t for an intercit in land, but collate- 
ral to it : ii’-jt that any rate if one agree to receiver 
money for tue nfe of a.e- nor, which ilic defendant n.nll: 
l;»e taken to have done in U . ". cafe, (^and Pugh who paid 


(^0 29 C/r, ». c. 5, 

L 1 1 


the 
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j8io. the money and was* cognifant of the agre'cmestt faid at 
G«irrtTH trial that he would not have paid the loo/. to the 
^zaift/i defendant if t^e latter ^ad not promifed to ^ay the 4of. 

to Mrs. Gnjiths) it matters not on what account it is 
received, but it is recoverable as money had and received 
for the ufe of that perfon^ 

Parh now fliewed caufe again ft the rule for fetting 
affde the nonfuit ; and . admitting that the 40/. was re- 
jpeived by the defendant to the plaintiff’s ufe, infifted 
that it was ft ill received account of an intcreft in the 
land, which was to be made over by the plaintiff to 
Pughy the payer. The confideration was the plaintiff 's 
accepting Pugh as her tenant, which is giving Him an 
intcreft in the land, under whatever name it may be 
called : and he referred to a cafe of ^mith v. — — before 
Roohl> on the northern circuit, where an agreement to 
let in an under-tenant for a certain fum which was to be 
paid was held to be within the ftntutc. [Ld. Rlieii^ 

! borough C. J. I have no doub t lliat it wo uld be within the 

A , “ mwimiiwiii 

/ ‘,ilatiit^ if the cont r^ w^e exe aj|<|||^^ when the con- 
1 itraft is executed, and money has been actually paid by 
the fuccccding tenant to the defendant in truft to be paid 
ovef by hftn to the plaintiff^^fliall he now 
received it for her ufe* JLe BLmc J. The^jconfidcration 
is paft : Pugh is in poflefiion, and has paid this money to 
the defendant for the very piirpoff^of his paying it over 
to the plaintiff : it is clearly therefore money received 
for her ufe.] Not fo, where the confidcrationds illegal 
and void by the ftatute. 

Lord Ellenborough C. J. If one agree to receive 
money for the ufe of another upon confideration exe- 

♦cuted^ 
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jputedi however, frivolous or void the confideratiou might iSio« 
hav^ been in refpedt of the perfon paying tlie money, 
if indeed It were not , abfolutel)* immoral or illegalf the 
perfon fo receiving it cannot be permitted to gainfay his 
having received it for the ufc of that other, I was mifled 
at the trial by having my attention called to the ftatute 
of frauds, when in truth the queftion was wholly collo/- 
teral to it. 

Lf. Blanc J. It would have been a difFerent queftion 
if Pugh had not paid the money to the defendant, and 
the adlion had been brought againft him. 

Chose and Bayley, Juftices, according ; 

Rule abfolute. 


Poe, on the Demife of Sam. Cotton, againjl 
Stenlake. 


TuefJayp 
Ju^y 3d. 


^HIS was an for land called Moorhead Mea^ 

do^Uf in d)iVG///hirey whicii was brought on two de- 
miics of Samuel Cotio?! ; one laul on the i8th of May 
i8o 7> theothoron tlie 29th of September i8®9. At the 
trial at Exeter before Chavihre J. a verdidi was fpund for 
the plaintiff, fubjedl to tlie opinion of this Court on the 
following cafe. 

Ednvard Bcwdeti was fcifcd in fee of the premifes in 
queftion, and had a fon Eckuardy and a daughter Phillify 
who in 1765 was married to James Cottony and had by 


Under a devife 
tu one and her 
heirs ((he having 
two children 
before, and a 
third born 
after, making; 
the will) during 
tbtir Li-ves; held 
that thefe latter 
word 6 were re- 
pugnant the 
others, and that 
(he look an 
eftate of inhe- 
ritance. 


him three children, 5i/wr/t’/ the leilbr of the plaintiff, and 


^wo tlaughters. Samuel and EdkUy the eldeft daughter, 
were born before the making of the will after mentioned, 
♦ 1 4 ancl 



gt6 ^ -TSR'fNITF T;ERM . ^ • 


. iQio. 


Doe, 
i.t'iU'c of 

C^TTO-N, 

STJl^LAKC. 


and one daughter was born after, Stmfien^ the elder, by 
his will dated 2,7th of 7 ^>Jn/flry 1773, dwty executed ^nid 
attefted, devlf^^d (inter ilia) as follows f'*— *< ^jfo i give 
« unto my daughter Phillis Cottm and her ^/f/Vjr, Moor- 
head Meadow during iheir Uvci and on tlie 17th of 
OHoher died feifed of the prcinifcj] ; leaving FhdlUs Cpt^- 
ton and his fon Erluvtrd Ponvden fiuviving him, James 
Cotton in right of his wife immediately entered on 
Moorhead Meadow and occupied it ; and after the death 
of Phillis on the 3 lit of Ociober 1784 ftill continued to 
occupy it, without interruption, till lySv^, w^hen it was 
claimed by Ed^vard Bo^cvdcny the fon of the teflator ; to 
w’hom, after eje^itmciits were delivered and feme law 
proceedings had, Janiei Cotton gave up the poflcfTion on 
the 1 2th of February James Cotton died on the 

17th of May 1807, leaving Samuel^ the leflor of the plain- 
tiff, his cldefl fon and heir at law, and heir at law ta 
Phillis Colton, The defendant is in pofTefTion under |hc 
devifees of Juhivard B ''luikn the younger. If the plain- 
tiff wcic entitled toierovcr, the vcrdicl was toltand: if 
not, a iionfuit v/as to be enteied, s 


Damfier for thr plaintiiT leaving ftated tiu** queflion to 
be what eflate Phillis Cot/^vi took under the devife to 
her an I Iwr L\ irsy dm ^ng iht ir Lves ; fjOi'd Fllenhoiynigh C. J. 
afkcd the deftndant\s couidel, wlrat objeeVion tlierc 
could be to rejerting the latter v/oids, during ihir lives ^ 
which vi'erc repugnant to the deviffto the daughter and 
her heirs P 

Burrough arifwered that Philiis Cotton, at ' the time 

V. 

vvhen the will was macle^ had two children livings >n(I 
that if by the wrord heirs the tellator meant children^ 
which feemed probable, the whole would be reconciled, 
and the mother and her two elder children 'woi^^thcn 

take 
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take joint eftates for their Uyes. [Gr^ J. obfctrcd that -iSio.^ 
according to that conftrudtion the yiuingoft lUughter born - ' " 

aftet dlfe malting of the will, though bt.fort>thc L tr«*ir 

death, %du1(1 taVc nothing,] Burrough fiid that he * 

muft fo contend ; but th .t the dilRcuIly of doing fo was 
kfs tharftiut of rejc<fling words faifible in tliemfLlvos, 
and not rcpug7i,iiit to the d(.\if(' to /v; heirs in the fenfe 
he vifed them, as fynonimous to luldnn. In Dol v. 

Laming (rtr) it was confidered not to be of allolutc necef- 
fity that the word htirs nudl be a w 01 d of limitation ; but 
that It might be uftd as^i word of purclufe. 


Lord Eu^i NEOROUGH C. J. As the defendant’s iti- 
teipretation of the will would exclude the after-born • 
child from taking, th.it alone i§ a fuflKicnt reafon againft 
it. If the word heirs Is to be underflood cdther as hirs 
generally or as AvVr of th hods^y the Icflor of the plaintiff 
is entitled ; and he is not barred from maintaining this 
ejeftment by lapfc of time ; for his father’s poffelFion 
w\as not adverfc to him ; and that continued down to the 
1 2th of JV^r//f7ry 1790; and this ejctlment muft have 
been commenced before tlio expiration of 20 yeais fiom 
thence. The words during iheir lives^ after the devife to 
the daughter and her h'^irsy is merely the expreflion of a 
man ignorant of the manner of dcfciibing how the 
^irtics whom he meant to benefit would enjoy the pro- 
perty j for whatever eflSte of inheritance the heirs of his 
daughter might take, ihc) could in fact only enjoy the 
of it for their lives. ^ 

Fer Qurlam^ Poftea to tlie PlaintiP'^ 
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Blackett and Another againjl Smith, Treafurcr 
of the Weji India Dock Company, 


plaintiffs declared in aflTumpiit, and {lated that 
they were poffefled of a fliip lately arrived in the 
river Thames from the TVef Indies^ with a cargo of WfJ^ 
India produce ; and in confideration that they had caufed 
her to enter the docks of th*' Weji Dock Company, 
erected puvfuant to the ftat. 39 c.69., of the 

completion wheicof due notice had been given, and alfo in 
confideratio’i that the plaintifh, would pay to the company 
the rate or duty of 6s. Zd. pel ton of the fliip’s burthen pur- 
fuant to the flatute, the company promifed that they 


Thf nerof a 
home wird- 
bound (Kip en- 
#er ng the WtP 
InJm Oocks in 
f'> ltdry H 

a tyrt- 

q jift in nicHnte 
vj^iJnad »nfl 
,wth- 
( v/aifinp 
hi“r r j r It rp 

\ un- 
i ] rola- 
Titjn 'n Hu im- 
port dook, « 1 * 
t I manntr le- 
hy t'lc 

d\fund to b^ear would ufe duc carc and diligence about, and bear all 

ihetxtratx- , r 

pcncesofld- Charges ot, the navigating, mooring, unmooring, remov- 

pmnpingTbc management of the fliip, from her arrival into 

dtter the ^hc entrance of the docks at BlacUvnlL until flie fiiould 
cic Were dll- * 

c *a’-gcd, and for be unloaded and moored ir, a certain dock of the com- 

dtlwriing (he 

eirgo into ^ pany appropriated to light flu'ps, and alfo in and about 
©utwird dc ok Unloading of her cargo within the docks, atid 

fo^r**ci^plrmg landing waiters’ fees on account thereof, and alfo in 

about and of the cooperage and hoops and nail^, 
ligiittr,, and for ^hich tlic Cargo might require in the courfe of fuch un- 

the hire of fui,h c- o * 

h%)m*.r9 ,0c loading thereof. That the phiuitifTs paid the duty of 6s. 

c« mpany lia^ring 4 , . ^ 

aitciwaids uii per ton, amounting to loi/. yr# id. 'Jjiat iheptp 

OIK o/l'uch*'^° -entered th dxhf JJse *was ludy^ and it nocts tieccjary for the 
preforvation of the cai go that it foould be unkaded^ and the 
pumps kept at ivork : whereof the company Jiad' notice. 
Yettke company refufert to unload the caigo, oj to caufe 


4i^httrj i p n 
tlie qu^yh m 
(he import 
dock, and per- 
iornisd tlu re- 
quifut cooptr- 


»ge, £»c upon 

*u h utiUdin^, in the fame manner as they wou’d have done if the cargo itad been delivered 
joux of ihv Ih p iiltlf m ns propertmw arid pfact, ^ * 
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iKe pumps to be worked; by realbn whereof the water iSio* 

flowed into the {hip ; and the plaintiffs for the prefer- bl^ckett 

vation of the cargo were put to the Acpcnce oJF i69/* qs^ 6 J^ 

in pumping the Jkip and unhadlng the cargo ^ and in coopering 

and providing hoops and naiU in the cotirfc of fuch unloading 

thereof There was a fecond count for not lightning th? 

ibip ; and the 3d and 4th were founded on promifes to 

bear all the charges of the navigating, &c.; omitting the 

ufing due care and diligence. There were alfo the common 

pioney^counts. . The defendant pleaded non affumpfit : 

and at the trial of the caufe before Lord £llenborough C. J. 

in Middlefex^ a verdift was found for the plaintiff for 

169/. oj*. Cid.y fubjeft to the opinion of this Court upon 

the following cafe. 

Previous to July 1809 the Weji /wr/m Docks wfere 
completed in purfuanceof the ails 29 Geo. 3. 17.69., 

4a G. 3. c. 1 1 3., and notice thereof was given as required 
bj the latter of thofe a£ls. The defendant is the treafurcr 
of the company. The fhip, the City of Edinburgh^ of 
which the plaintiffs are owners, arrived off Blachwall in 
the river Thames from the Wejl IndicSy with a cargo of 
Wifi India produce. on board, on the i8th of June 1809, 
and having applied to be admitted into the Wejl India 
Docks, the printed regulations of June 1 809 figned by 
the fecretary of the Dock Company wxre delivered to 
^ captain. ( A cqpy of thefe printed regulations formed 
a part of the cafe, bu 4 f nothing particular turned on 
them.) The fltip entered the bafin at the Blachvuall end 
of the Wejl India Docks on tlie 19th of July 1809, with 
her captain, officers, and crew on board, and they were 
at liberty to remain on board fo long as Ihe rernained 
either in the bafin* or in the outward dock. The whole of 
tlie carg€> was duly entered at the cuftom-houfe and the 

certificate 
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i8ia. certificate thereof received at the^^ock offices 6fi tihoStd 
of Jugtffl 1809, previous to vjrhich time no n|^ of iier 
^ cargo could ^be Und^. The (hip was fo lealc]rW 5 i^ 
SMitN. .entered the bafin that it was neceflary for the preferva- 
tion of the cargo to keep the pumps at work, and for 
either to retain the crew on board, or to 
& to work the pumps. The quays and 
wharfs m the import dock are thofe affigned by the di- 
reftors of the company foi the dlfcharging and landing 
of goods j and which import dock is mclofed within 
wall as required by the *\ 0 :, The captain declined fign- 
ing the printed declaration rcquiiedby the company from 
the captains of iliips to be unloaded in the import 
dock ; which i> in this fcrm,*and direfted to the proper 
officci : 

Sir, 18 

The fliip whcieof I am mafteris 

fufliciently tight, fp af mt to require pumping durmg thg 
hours of from h^fimfsy viz y between 4 dcloii 

Saturday afternoon and 8 o\IolI on Monday morning, i 
requeft you to give an order to the dock mader, 
Blaihwall end, to lake the flup into the import dock ; 
liolding niyfclf rcfponfible to the Wiji Ind^a Dock Com- 
pany f€.r any injury that may arife therefrom.** 

After the entrance of the fliip into the bafin at B^ad» 
njunif, notice was given to the company that flie was leaky. 
And fhe was in fad fo leaky bpth pre\ious and fubfe-^ 
quent to her entering the bafip, as to render it necefla^ 
'to keep the pumps at work for the prefervation of the 
cargo 5 and ou that account it became requifne to unload 
the cargo into lighters, to be fent into the import dock^ 
and there landed on the quays appropriated to the un« 
loading of fuch goods. From tlie number of Ihijps pafs^ 


tha,t purpofe 

• w ^ 
hire labourei 
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ingthroi^h thi^ bafin into the import 4pck Oiip^ 

ent4$red 1i>ari^i it became; incoinrenieirt and unfair 
for |^™lemain ii% the balhij and was therefore on 
the 31ft of July removed into the outward dock by th^ 
direffipns of the company’s officers, where her officers 
and crew were at liberty to rermin on board her the fame 
as in the bafin, and where her cargo coufd with i|^re 
fafety and convenience, and with equal difpatch, be un- 
loaded into lighters. On the 27th of JuJy 1809 the 
Plaintiffs fent the following letter to the Company; 

Gentlemen. London^ 27th July 1809. — As owners 
of the fhip the City of Edifiboro\ we beg leave to requtfl: 
you will order your dock officers to furnifli to-morrow 
morning lighters and proper affiflants to difeharge her 
cargo, which is now in the bafin of the company’s docks 
at Blach^all^ or fo much as may be confulered necefiary y 
but in cafe your officers continue to decline, or refufe 
or negledl to provide fuch craft or a ffi fiance after this 
notice, we fliall hire them ourfelvea, and charge the cx- 
pence attending the fame to thet:ompany, as we conceive 
they are obliged under the 137th feftion of 39 GVc. 3, 
€• 69., to unload and difeharge the cargo of tliisS fiiip, 
in confidcration of the duty of 6 s, 8d. per tO!i, w-ncL is 
impofed upon her burthen by that fedlion of the fiatute.” 
Signed, &c. The dock company refufed to comply w ith 
the requeft contained in the above letter. Tlie piaiutifts 
on the 29th of JiJy hired lighters to unload tlie cargo, 
the whole of it w^as unloaded into lighters, and fent 
into the import dock, and there unloaded by the’ dock 
corops^ny upon the proper quays, after* the entry of the 
cargo at tl^e cuftom-houfe. On the ,5th of Augufi it was 
the turn of this fiiip to be quayed fo rotation, but die 
4ock company began to unload the lighters corjaining 

the 
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catgo ip the 4th tS jtugttj/f, ini the cargo ihtti^ 
pletely unloaded on the 12th. The ^pent^esW iiiBolid^ 
ing the cargo into lighters were paid hy the 'aft 

follows: ‘ ' 

5i./i 

J*. ikf. for coopering - - • 21 ^ S 

X %for delivering the cargo, the crew having 

been difclrarged - - - a 5 10 

X jD. for lighterage - - - S * ^ 


9p o (y 


In addition to the above expences, the plaintiift paid for 
the hire of labourers to pAnp the fliip, after fhe entered 
the bafm, and before the completion of her unloading, 
^o/. Previous to her entering the bafin the pumps had 
been worked bj the crew 5 but after tlicir departure, viz. 
on the 19th of Ji 4 ly 1809, it became neceflary to employ 
labourers to perform that fervice. Of each of the faid 
fums of 99/. o.f. 6 cL and 70/. a part was incurred before 
the time when the fliip’s<nurn to be quayed in rotation 
arrived, the amount of which, if material, it was agreed 
Ihould be fettled out of court. The whole cargo was 
landed by the fervants of the dock company from the 
lighters upon the fame quay, and placed in the fame 
warchoufes, as it would have been if the (hip had dif- 
oharged her cargo alongfide the^uay in the ufual corfffel 
The cooperage^ required to be performed to the cargb 
upon the landing thereof from the lighters, and upon the 
fame being dcpolited in the company’s warehoufes, 
performed by the company. The duty of 6t, Bdi ^eir 
ton upon the burthen of the (hip, impofed by ftat. 
39 G, 3.. c. 69. f, 157. was duly paid by the plaintilFs bti 
die 5th of S^^tember iSopi and amounted tofoi/. 7/* id, 

‘ ' The 
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Tjb^e p]^intii& gavo due potice of the a£lipn. ^he qucf- 
tion wa?jg,li"ir|;\^ther the Plaintiffs were entitled to recover 
ti^ os. 6 d, and 70/., o| either of themi or 

^anypalrt thereof? If they were, then the Verdi A was 
to (land for fuch fum as the Court fhould dircff : if 
they were not entitled to recover any part of their de- 
mand, thenr a verdi£f was to be entered for the iBe- 
fendant. 

Harrlfon for the plaintiffs, when this cafe was called 
on, was afkcd by Lord FJlenhorough C. J., whether he 
meant to contend that a (hip coming into the docks in the 
leaky condition of this fliip, ifo as to require all thefe 
extraordihaty precautions, was to be iiurfed and com- 
forted by the dock company, as if the docks were to be 
conCdered as a hofpital for infirm fliips ? To which he 
anft^ered, that if flie had not been compelled to go into 
the IVvJl hidkt Docks, the might have gone to other 
places in the river where fhe could have procured the af- 
fiftance flic was in want of, without paying the dock 
rates* If it had not been confidcred that the company 
were at all'cvcnts bound to bear all the charges of un- 
loading her, application might in the firft inftance have 
been made to three commiflioners of the cuftoms for 
licence to permit the cargo to be landed at fome other 
legaL quay. But whateter the inconvenience 0/ extra 
expei^e to the company ma^^ be from the unloading of 
fljdps which arrive in a leaky condition, it is an inconve- 
nience and an expcnce which arife from the monopoly 
of the company, and t|iey are bound therefore to provide 
the mQans of obviating or bearing it ; and tilji lately, they 
have done fo. In coulideratiou of the rate of 6 s. 8</., 

if 

(a) VWt Aat. 39 2- r. 6;. / I;. 
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the compawx ^S^gag® pay (^) ‘^siU^j^aifgcii awi i^|i$n€esi 
of the fiatfigatifigs moorings umujormg^ 

<« manage, Hint of the fliip, from her 

trance into the doc^ks at Bladwall^ until fii<;h Jh^ Jb^ 
he unloaded and moored in the dock for light ihipj3^ j^jE|d 
alfo of the unloading or unjbippivg of her. ca^go^ wit^il 
“ faid dodkb, &c. and the csoperagCf hoopSp/stid mi^s 
which fuch cargo may lequire in tlie courfe of fuch 
« unlading thereof,” &c. [Lord C. J* ^Is 

ir not an implied condition that the fliip (hall be in a na- 
vigable, mooiable, and rcmove..ble condition when flie 
comes into the docks : otlierwifc the e:.tent of lofs may 
be incalcul iblc which thc|icompany might incur in pro- 
viding extraordinary means of performing thofc feryi^s 
for fldps wltich wvie in fuch a crazy Rate as not to be 
cap'^bte of bchig lu-vigatcd, moored, removed, and un- 
loaded in the ci dinary coutfe.] The condition of the 
Ihip m. y be L. civ as to recjuiic tliofe fervices to be per- 
formed immodaat'ly on her entrance into the dock8> 
without .ny dcl^idt of the meichint or owner; and 
great k L ina) be inclined li flic be obliged to wait for* a 
ceitiiii tiru b^Tore the company arc bound ^to unload 
her. [It w a^i obferved b) the couiifcl for tlie company, 
that the iicccility of Ihip:) being unloaded in rotation (^), 
iiiid of ihtir being unloaded upon the quays in the im- 
po;,t dacL(t), was impofed byidie a£ls of parUaOflentj 
which for puipofes of revenue as well as for the general 
protection of tlio whole inafs of property landed witbm 
jtlie docks, required the cxclufion pi all perfi^na exceij0 
during tlie .appointed hours of bt^nefs/ when thtrireyer- 
rtue officers were to ghe their attendance.] 


< 


f. # 

C-) SeJ. 137. Virit4iC e, * 7 * 

(f) Vttic 4i a f't 1 13 / 3, H5 5. 7, 2,v» »«. * 

Lord 
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JLotd StLtHaioRdirGH C« J. The law teyultes ihtpt 
^ tiiis 4efctiptiou to go itito the docks : atid if they be iu 
when they arrive there| that they cannot wait 
titeir proper turn to unload, they muft difcharge dbeir 
dtrgo at once ; and if any inconvenience or lofs enfue to 
the owners ftom not being able to do this in the manner 
prefcribed by the a^lis, it mud be attributed partly to the 
regulations of the a£ta and partly to the leaky condition 
of the fliip itfelf. It is a grievance, however, which the 
afts throw upon the owners, and not upon the com* 
pany. It muft not be forgotten, however, that there are 
feme inconveniencies on the other fide to be guarded 
againft ; for if a fliip juft aMe to fwim into the docks 
were to be provided for immediately by the company 
with all the accommodation and convenience which her 
fituation might require, the company would not carry on 
a very gainful trade. The legiflature, however, have pro- 
vided a remedy for extreme cafes by giving power to three 
commiflionersof the cuftoms to enable fliips arriving with 
cargoes of India produce to unload elfewhere than 
in the docks. If a proper cafe be laid before thofe com- 
miflioners, they will alleviate the hardfliip as far as they 
can i but that alleviation does not enable the company to 
break in upon the rotation required by the aft in the un- 
loading of ihips within the docks. The inconvenience 
riierefore which may iirfbme inftances happen from thefe 
regt^Utions muft reft on the party upon* whom it is 
thrown by the legiflature. This is one of the fairefb 
^ cafes of lienee for^e company which has come before 
us upon the couftruftion of thefe afts. The rate of 
6x. 8i;f. per ton for Ihips, required to be paid to the com- 
pany for the charges and cxpences of navigating, moor- 
ing) unmouklng, retnoving, andl^anagement of fuch fliips 
^ VoL. XIL Mm in 



in tlie docksv and for the unloading their cargoes^ &c« 
mufl be intended of die ordinary charges and expencef 
of hatigating, &c., fqprfnch (hips as are in 
navigable, moOrable, irnmoorable, retnbv^able, and ma- 
nageable condition, and capable of complying wit|x ,t|ie 
requifitions of the a^s 5 and it never could have bein 
intended by the legiflature that the company {hould be 
obliged, in confideration of that rate, to take upon th^- 
felves all the extra expences which fhips in the ftate of 
infirmity in which this fliip prefented itfelf to them might 
require to enable her to difcharge her cargo. 

Grose J. The conftruftion contended for by the 
plaintifFs would be productive of much more inconve- 
nience on the one fide than it would obviate on the other. 
According to this, the company might in a variety of in- 
ftances be called upon to pay more for the accommoda- 
tion which they rendered than they were entitled to re- 
ceive under the a£t: of parliament. It would befides open 
a door to very great frauds. 

Le Blanc J- That which has occurred in the prefcnt 
cafe is a poffible inconvenience arifing out of this eftablilh- 
jment, which every body muft fubmit to for the general 
benefit of the whole trade, which has been advanced, 
by it. 

Batlet J. concurred. 

Poflea to the Defendant. 


JEaJl was to have argued for the defendant. 
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AirMf^TiT and Another again^ Imgi.is, TroMuir^r ' 

. pf the London Dock Compahy. »•' 


^jp HE declaration ftated, tliat after the palling of the 


ft^t. 39 & 40 Geo, 3. 4'. 47. (the London dock a£t,) 
apd the ftat. 43 Geo, 3. c, 132. (the general warehouhng 
a6i,) and the ftat. 44^^^. 3. c, 100. (the a6i: for ware- 


Whcrc private 
property is, by 
the confent of 
the ownrr, in- 
veftcd with a 
puh 1^, inicrell 
or pnvilei*t foi 


houfing in the London dock warehoufes,) and after the 

docks, quays, and wharfs made by the London dock com- can no 

~ ^ ^ ^ ^ longer dc il %vith 

pany, according to the firft adi, were fit for the reception it as private 

property otily^ 

of lllips and landing of goods, and after 15 warehonfes tutmufthoM 
were erected by the company upon their premifes, and ng^J^ts o?thc 
In the judgment of the commifiloners of the treafury the txercifeoUUt 


fame warchoufes were fit for the reception of goods de- »nterca 

^ ^ or privilege 

feribed in the atft, and the fame goods might fafely be conferred for 

, r 1 1 . , ,7 , . , hcoefit. 

depoUted and remain there under the regulations and di- Thereforewhere 
re£llons of the a£l:, and after three of thofe commiffion- cJrnpa?y”,^i^- 
ers, by the permijjton and *with the confent of the company y i^^ferin which 


had certified their approbation of fuch warelioufes, and po!i^*d7uj»n*^* 
fuch certificate had been duly publiilieJ as required by i^'^jmentoi fu h 

* ^ ' a rt lit a-* they 

the a£b, the plaintiffs imported into the port of London aud iiie owner* 

40 pipes of wine, being goods enumeiated in table B aftciw^nfsTit- 

of tlie aiff, and which miglit lawfully b€‘ fecufed in die fi^alVVom u!e 

faid warchoufes fo certified, vi ithout the duties due being 

^ ^ luiv under the 

firft paid on importPtion, according to the provifionS of gencniwpic- 

houhne a<£l of 

the a£fj with intent and for the purpofe of I'ecuring the the 43 G. 3. 

c, 131. whereby 
It became law> 

fulfor the importers to^odge and fccure the wines there, without paying tlie diuits lor 
tiiem in the firft inftance ; and it did 1 ot appear iha| there was any other (.lace in the pore 
Kiilandm vy^here the importers had a light to bc>nd their wines (tlvough if the ezclufive prt- 
vilcge had been extended to a few ochcu,it JH>fs not appear that irwould have \ aiied hcc^fcj) 
held that fuch a monopoly and public intetell attaching upon their ptopeity, they were 
bound by law to receive the goods into thtir warehouses ior a reafonabic hire and reward : 
but whether, having a<,cepted fuch vertiAcatc, tiicy could afterwards repudiate ft at plea* 
ITure, 



Bummduite .mreko^Hes, jmd i!b>ti^>p3^g tl^ 

9,nd with tbc^ isu^ int^,,and^TfKi^ 
<(!^€d|jh^:f^ ?i>tw4 

offi^r jq£ tbd cu(tom$, ^and to he 7;iSuhprJ^4ai4f4f £tl^ 
duly ei^ed with the proper, cplleAor of excifpyr&,^y^^ 
did all things neceflary. and required tp legali36ethe;lod^ 
ing..of ,the faid goods fo imported by thc^jdaintiift m^the 
faid warehoufes fo certified: of ail which ^ 

lecmipany had notice, and were required by the plaihtiflfs 
4o receive the faid goods into their faid warehbufbs, and 
to permit the fame td'be there lodged and fecured, withoul 
ihe duties due on importation being firft paidy according 
to the ftatutes, &c. reafonabk litre and rewrditi thaX 
h^lf to be paid by the pkintifis to the company, and 
then and at all times were ready and willing to pay the 
t^ompany fuch reafonable hire and reward, and tendered 
the goods to the company for tlie purpofe aforefaid. And 
Aen the plaintiffs averred, tliat at the. time of fuch 
portation and tender of the goods, and when the com«^ 
pany were fo required as aforefaid, there was fufficient 
^oom vacant in the faid warehoufes to have conveniently 
and lawfully lodged and fecured the fame goods, if the 
companjl^had been minded to have received the &ihe4. 
nxdierehy if hecame and was the dnty of the company to admit 
and «:ecei 7 e the faid goods into the faid warehottfe8;^;wd 
to permit the fame to be there lodged and {iecured aa 
aforefaid^ Tet tlie company, not regarding thek duty m 
thlf hi^half^ did npt when fo reqiured or at any limeade 
receive Ae faid goods into the laid warehoitfeiarof^ 
i^ij) any^w^ehoufe^, or permit them to be there^ 
or fecured according to thcifaid fta^ubsj but 
all times wholly refufed fo to do, and wholly rejeded 
l^; q^^ui^ed t])e fame I •mhereiy the plaintiffe fuere dgi^ 

privext 
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tftht mjhkh <$tbihtit^ hwmcerHii^ #|t^. 
tiffd ^ardof^fig like /afigmif, 
find iktie^y 4md faaV beeit c4>ligbS'to*’#®- 
9ind ^ay t&e faid duties thereon to^ l^ amount of 
^bp/., and hAVe therAy loft the intemft'ikttcl profits they 


trpuld (Ohemiik h^re made of the faid rnm» and al'fo 
their j^ds remained unhoufed a long time) ahd ^tt 
inured) 8 co * 

The defendant by his plcai protefting that the him and 
tcv^rd offered by tlie plaintiffs to the company for ware- 
Itpufing the goods was roafonable, pleaded that before the 
jtime when the company was fo required by the plalnttflh 
to admit ahd receive the faid goods, and to permit the 
fame to be lodged and fecured as aforefaid, to wit, on the 
ill of September 1809, the compatiy^ publt/hed ei tubk^ foH*^ 
taming the term of f ire and iewatd fir which ftlone thep 
nvotild receive the goods f any pe^ fon into their ^oarehotfeSf. of 


permit the fame fp be there lodged or fecured ; which teri^ 
^f hire and reward e\aedid iht terms of hire and reward 
in the declaration mentioned: of all which premifes ftie 
plaintiffs had notice : and tlut the plaintiffs at the time 
^hea they required the company to admit and receive the 
faid d*^ods, and permit the fame to be lodgisd and fecured 
as aforefaid, refufed to pay and to agree to pay ^the com- 
pany hire and reward in refpeft of the faid gooda ac- 
eording to the terms cbntained in the table fo publi(h^d : 
and becaufe the plaintiffs refufed fo to dp, the company 
refufodlio admit or receive the fold goods into their ware* 
or permk the fame to be there lodged or fecuredj 
lihyful for them to do in that behalf, &c. Tp 
was a gene!‘al demurter. ^ 


Vr * 
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^Bikhardfcn for the plaintiffs. The reafbnablencfs of thi^ 
hire and reward offered by the plaintiffs to the company 
for the privilege of wlrehoufing their goods in its warc- 
houfeSj without the immediate payment of the import du- 
ties, is admitted : and the queftion is whether the com- 
pany were bound to receive the goods upon thofe termSf 
It is a general rule of law, that where a party has a mono- 
poly granted to him for public purpofes, he Is bound to 
reilUer the fervice or ufe of the thing to which his privi- 
lege is annexed for a reafonable compenfalion. Lord Haky 
in his trcatife de portibus maris (^), fays, a man for 
his own private advantage may in a port tOMjn fet up a 
wharf or crane, and may take what ratei he and his cuf- 
toniers may agree for cranage, wharfage, &c ; for he 
doth no more than is lawful for any man to do, via. 
makes the moft of his own,” &c. — " If the king or fub- 
jeft have z public wharf, unto which all perfons that come 
to that port muft come and unlade or lade their goods, 
as for the purpofe, bccaufe they arc the wharfs only li- 
cenfed by the queen, acco^'diiig to the Jl. i E/iz. c. ii., 
or becaufe there is no other wharf in that port, as it may 
fall out where a port is newly erefted •, in tha|: cafe 
there cannot be taken arbitrary and exceflive duties for 
cranage,* wharfage, &c., neither can tliey be eiih||pced 
to an immoderate rate j but the duties muft be reafon- 
^ able and moderate, though fettled by the klng"s licence 
or charter ; Jbr tk^w the wharf and crane and other conve-^ 
fiicnces are affeBed with a pub he interejly and they ceafe to he 
juris privati only. As if a man fet 'out a ftreet in a n^w 
building on his owm laud^ it is now no longer bare pJHate 


(tf) Vjjl. of Tra^s puUrfhed by Mr. Hat^favct part z. ch. 6. p. 77. 
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tn^ereftn but it is afFefted with a public intcreft.” £Lord 
Elhf thorough C. J. I fuppofe it is admitted on the part- of 
the company, that as the law ftands and has been 
zSted upon, tliere is no other place in whith rfiefe wines 
could have been bonded. Le Blanc J. I tale it that 
wines coming elfewhere than from the or Indie} 
cannot, under the bonding a£t, be bonded fn any other 
place in tlie port of London than in the London docks.]| 
Unlefs the goods were protefted by the fecond fe£l:ion ole 
the Jl* 43 G. 3. r. 132. they would have been liable to 
forfeiture for non-payment of duty on importation, if 
warehoufed elfewhere than in thefe warehoufes. Oa 
the fame principle of a monopoly, it is faid mSuville 14., 
that tlic properties of every ferry, are to have an able 
ferryman, a prefent paflage, and reafonablc payment foa 
the paflage. And in Boli v. StefineU{a\ where the quef- 
tion was, whether the public had a right to ufe a crane 
erefted on one of the public wharfs in London ; it was 
confidcred by this couit, and alfo by Lord C. J. Eyrcy in 
a cafe between the fame parties (^), that the public had 
fuch a right on paying a reafonable fatisfaftlon to the 
owner. Then under tlie warehoufing aft, the intent of 
the legiflature was not merely to confer a benefit upon the 
London dock company, but to make them the inftru- 
nUlits of a public benefit to the trade of London : and 
the company having accepted the monopoly cum onere, 
and knowing fuch to have been the intent of the legilla^ 
ture, they cannot now convert it into an engine to ex» 
tort unreafonable rates. By the original London dock 
39 & 40 G. 3. 47. no mention is made of •ware-* 

pou/eSf but authority is given to the company to make 
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W«t; 4 pck 5 and i^diarfs, for wbi|plii:er 49 iiyil 9 »^ 
to them by/ 594 as a compei^fation^iv^JU^Ji o^OaorjTof^^ 
legiflature muft havQ jntended to be TJ^afonabJ.^ 
gives them a ifionopoly for tl>e landing of all whines 
brought from the Eafi or Indies* Then came jthe 
general warehoufing a£i, 43 G. 3. ^*13 2,, allowing goodpk 
warehoufed in thefe and other certain warehoufes to bo 
bonded} without immediate payment of duties \ the ob- 
jed of which is recited in the preamble to be> that ** if? 
would greatly tend to the encouragement of the trade and 
commerce of Great Britain^ and to the accommodation 
of merchants and others,” &c. The circumftance of 
thefe warehoufes being furrounded by ^ wall facilitated 
the extenfion of the benefit to them} and thereby enabled 
them to become the inftruments of tlie general benefit } 
and 2. makes it lawful for the merchants to ware- 
boufe the goods enumerated in fchedule of the z£i in 
thefe warehoufes. If the claufe had (topped there, it 
would clearly have been compulfory on the company to 
have received the goods ; but the latter part of the claufe 
renders that more doubtful y and it will be contended that 
the eflFcft of the regulation is merely to proteft from pe- 
nalties the owners warehoufing their goods there v^dthout 
firft paying the duties : yet taking the whole fcop^nd 
view of the claufe together, it would be illufory to Mke 
it lawful for the merchants to warehoufe their goods 
there, if the comgany were not bound to receive them ? 
for merchants might be induced by diat privilege to fp^ 
culate upon importing goods, the duties of which bftigi 
amount to much more than, the prime coft of the gooj^ 
and if they were obliged, by the refufal of the company tp 
receive them into its wfarchoufes, to pay the duties imT 
mediately, it would operate to the ruin of many. If then 

8 the 
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tile t)Ot mtzxi* to dedicate their warehottfef 

to the^hbHc ule in this ftiinfmer, they ought to have Sftfiade 
dieir fiaxid in the firft inftanceii arid Ihbuld have de« 
cJiried taking the certificate of the IdtAs of the ti^a- 
fury, conferring the exclufive privilege, which iffiied 
With tiieir own confent. And if this were othcrwife, 
and the company could refufe to receive the goods qf the 
merchants except upon their own terms, the a£l would 
be for the benefit of the company, and not df trade in 
general, which it would rather encumber. By /. lo. the 
king by order in council may extend the btjnefit of the 
bonding fyftem to the outports, where proper warehoufeli 
are found for the fecurity of the goods and of the reve- 
nue $ and by /. ly. the expence of warehoufe rent and 
charges fliall in all cafes be paid by the importer, proprie- 
tor, or confignee. And in '^afe any warehoufe fhall be 
provided at the charge of die crown for the purpofes pf 
the aft, die importer, &c. (Iiall pay to the perfon ap- 
pointed by the commiffioners of cuftoms to receive it 
« warehoufe rent for fuch goods, &c. to be eftimated 
according to the ufi/al rate of fuch rent for the like ar- 
tides paid at the port of importation.” Now it would 
be extraordinary Uiatwhen the crown isreftrifted to take 
only the ufual rate of warelioufe room, which muft be 
uiRrftood to be the reafonabU rate of compenfation, (for 
what is ufual muil be prefumed to be reafonable,) this 
company (bould be left unreftrained : and this Ihewsthat 
the legiflature muft have conceived that die company 
Wfite fo reftrained by the legal operation of the fecond 
Inuie extending the privilege of die bonding fyftem to 
warehoufeSp 
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Bdfanquet^ contra. Every perfoxt is ^titled tg mfte 
the befl ufe of his own property, and only exceptkm 
to tht rule is in cafes where the owner has {q entirely dcr 
dicated the ufe of it to the public, that he cannot refume 
the exclufive poileffion of it again ; as in the ipilance of 
a highway, or ferry. So if one accept a grant from the 
crown of land on the foa ihore or the bank of a navigable 
river, in a public \ ort, for the purpofe of erefting a pub- 
lic wharf or quay, he cannot difufe it, but is bound to 
preferve it for its deftined purpeffe. If a man open a 
public houfe, he cannot refufe to entertain travellers ; 
if he fet up as a public carrier, he cannot refufe to 
carry : but he may limit his eng'igeiuent with the public, 
and then he is not bound to admit travelleis in the one 
cafe, or to carry goods in the other, upon any other terms 
than thofe upon which he engaged. [Ld, EUenborough C. J. 
It muft be recollected that in thofe cafes there is a power 
in the public of incrcafing the number of public houfes 
or of carrieis imlehmtely.] Admitting that to be fo; 
it remmns to be confidercd upon what the liability of the 
company to receive goods upon any other than their 
own terms refls ; whetlier on the nature of the trade, or 
the particular privilege conferred, or on the particular 
provifioTis of the aCts of parliament. The original a£I*of 
the 39 and 40 G. 3. r.^7. conftitutes the fubferibers a 
company for certain purpofes defined by the aO:, of 
which the receipt of goods in warchoufes is not one. 
By / 58, the property of all credlions, &c. made by the 
company is veiled in them : /54. fpecifies the only works 
they are bound to perform for thoi monopoly whicB is 
given to them ; and that monopoly is by /^y. confined to 
the landing of goods yrithin the docks or en the qtttySjpr 

wbaurfa 
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HN^j^9lb«libngu|g thereto, and they have no monopoly of 
Warehbtrfing t and /.59. litnits the tonnage rat eb they are to 
Ycceivb from vefTels ufing the dock^or cert^n enumerated 
Jervices, and therefore all other rates not included In 
that lift xtiuft ftand upon the fame footing as in the cafe of 
every other trading company, for which they are entitled 
to make their own bargain. The London Aflurance Com- 
pany, it is well known, contra£l: at a premium rather 
higher than the ordinary rate of infurance. If this com- 
pany lid built counting lioufes inftcad of warehoufes, 
might they not have let them for as much as they could 
get? [JLotd Lllenborough C,]» The bufinefs of infur- 
ances and of cbtinting lioufes may be carried on elfc- 
where, and therefore fuch inftanccs do not apply. The 
only queftion arifes on the bonding a£l: : (hev/ us thaX 
wines may be bonded elfewhcre.] Afluming then that 
before the wareheufing (^3 G. 3. r. 132., and 

44 G* 3. c. 100.) the company might have charged what 
they pleafed for warehoufe rent ; the firft a£t is general, 
and not confined to this company, thoughyi 2. applies to 
them. Before that time upon fpccial application goods 
were permitted to be bonded in particular places : this 
act made^ a general provifion for bonding m certain places 
then prepared or to be prepared and certified. •This was 
a boon given to the trade, and not by way of monopoly 
to this Qompany ; for there u ?s no contpfl with the 
owners of any of the privileged warehoufes that other 
wirehoufes fliould not be licenfed ; and there are in 
now other warehoufes licenfed for bonding wines 
tieiides thofe witftin the docks. [liOrd EUetiborough C- J. 
whether the London dock company were not tliein- 
betupiers of thofe other warehoufes ?3 And is 
th<tt they were ; but it w as milled tliat as 
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tKectoimllnot t%ftrained o^jtr^pr^tA 

faoiifts^ it c*njtot be coillidered a inottopoV^fe ^ 
eoziip'iftny^ fo as to njaVe the rule of liw n^ttskh*%pSlk 
ihem. [Lor(i Effmhorot^^h C. L If the pViVik^e jfjh6u!il 
be extepied to other warehoufes, it will only %e a faore 
extended monopoly in the company and in the 'o^netb df 
the other priveleged places.] The genets] pOweV tif the 
crown to licenfe as many bonding warehoufes as it pleaifei 
is not fettered by the a£i. 6. and 7. of the ftaO 4^^. 
G.3. r. 13a. referring to a different clafs of fbod? U? 
Schedule E. makes it lawful for the importer of any fuch 
goods to lodge them in any warehodTes (/. e> private) to 
he provided and certified by the treafyry tinder the joinf 
locks of the crown and the merchant, without payment 
of the duties at the time ; and many fUch are licepfed* 
But wines and other liquors only be warehoufed iji 
vaults under ground j for the heat and agitation of the 
building above would be too great for fuch commodities t 
end therefore the buildings mufl be previouffy adapted 
fo Ihem. The peculiar adaptation of the company's 
vaults for this purpofe has led to the extenfion to them of 
the bonding fyftem ; but they have no monopoly granted 
to them, and therefore the laws of monopDljr" cannot at- 
tach on .them. Then the ftat. 44 Geo. 3. c. 100. for 
warehoufing goods within thefe docks fpecifies (/, i2.) 
the rent to be paid for warehoufing of tobacco, but fjtya 


nothing as to the ;waTchoufc rent for wines*, from whcHteo 
ft may fairly be prefumed that the legiflature did 
mean to confine them in refpeik of any other 
than tobacco. Under /. 6 , of the famt aft, 
the duties on all goods knded in the Lofjdi)n*% 
be delayed for 37 days before they are 
find fold by the commiffioner^ of cufloms or 


tn l^fWKPs YcAfi-«T,QE^^(3E HL 

4|e^9f.S4^1e forpsyxn^t of t^ dti^sr aiy^ t l^i s a n f^ 
|p canfer ^ch m ^^clxtfive. prhril^ a< 

iii^)#l,jittach on them the law of monopoly^ fii>b%, 
(«} VW the cafe ^f a^mhlic quay,* which having 
)>eep originally granted by the qrown for that yiuypofe 
coqid not be refumed nor diverted to other purpofes^ 
but (here is noth^g to prevent tins company, from coti'* 
Vertiag their warehqufcs knm^iately to other purpofee, 
or from proftrating them. 

Tf 

Rtchardfon in reply was defired by the Court to cpn-^ 
fider how far ^he towipany was pledged to confinue to 
mpply Its warehoufes to tlub purpofe ; and alfo how far 
the crown was reftraxned from licenfing other waie- 
houfts in other hands m the port of London for the fame 
purpofe- He denied that the company, having accepted 
of this privilege to their warehoufes for the benefit of the 
public as well as of thcmlch cs, could throw them up at 
their own pleafuie, without reafonable notice to tlie 
crown ; for if fo, the public might be deferted juft at 
the moment of need, and after the merchants have com^ 
xnltted tliemfelvcb and incurred expence and rlfk upon 
the faith of the engagement between the crowm and 
company. It muft be underllood that wjien the 
company accepted th^ certificate conferring the 
clufive privilege, they took it with all its burthens, ^and 
O^annot withdraw from it : and while their term is xun^ 
the legillature declares that it fhall be lawful for 
the impewters, &c. of goods to wareboufe them in the 
4;ompan/s warehoyfes, without payment of the duties at 
time, provided they arc certih^d by the treafury } 
has been done. But at any ^rate, fuppofing the 
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company could withdraw their wsurehoufes from Aiiihulfli 
with or without notice, it is fufficient in this Cafe that 
they have not done fo ; and while they in faft enjoy the 
monopoly, they muft^ake*it cum onere- Then fuppdi^ 
ing other outlying warehouCes have been Ijcextfed^ the 
argument is not varied againft the company under whoft 
control they are. And fuppofing others were alfa 
licenfed, that would not deftroy but only extend the 
monopoly- 


Lord EllenboroOGh C. J. The queftion on this re- 
cord is whether the London Dock Co^^any have a right 
to infift^upoii receiving wines into tfieir warehoufes for a 
hire and reward arbitrary and at their w!M and pleafure, 
or whether they were bound to rec^e them there for a 
reafonable reward onjy. There is no doubt that the 
general principle is favoied both in law and juftice, that 
every man may fix what price he pleafes upon his 
own property or the uie of it : but if, for a particular 
purpofe, the public have a right to refort to Kis premifes 
and make ufe of them, and he have a monopoly in them 
for that p’lrpcfe, ^f he will take the benefit of that mo- 
nopoly, he mart as an equivalent perform the duty at- 
tached to it on reafonable terms. The queftion then is, 
whether circumftanccd ao this company is by the combina- 
tion of the warehoufing act with the a<ft by which they 
were oiiginally conftituted, and with the aftually exift- 
ing (late of things in the port of London^ whereby they 
alone have the wareUoufiiig of thefe wmes, they be not, 
according to the doftrine of Lord HaUy obliged to limit 
thenifelves to a reafonable compenfation for fuch ware- 
houfing ? And according to him, wherever the acci- 
dent of time cafts upon a party the benefit of having a 
legal monopoly of landing goods in a public port, af 
5 where 
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it/ImPt hfe the owner of the only wharf aUthdriit4 ttt 
veoeite goods which happens to be built in a port newly 
M^edi he is confined to take reafoxiable contpcnlalioh 
wlyfor the ufc of the wharf.^ l!ord Hak puts the cafe 
cither way ^ where the king or a fubjeck have a public 
wharf to which all perfons mull come who come to that 
port to unlade their goods, either “ becaufe they arc the 
wharfs wly Jicenfi(^ by the queen, or becaufe there Ifc. 
no other •wharf in th*" port, as it may fall out : in that 
cafe, (he fays) there cannot .betaken arbitrary and ex- 
ceflSve duties for cranage, wharfage, ; neither can 
" they be inhanced tP an immoderate rate 5 but the duties 
mull be reafonable and moderate, tliough fettled bj 
the king’s liceuiplfc or charter.” Aud then he afligns 
this reafon, for now the wharf and crane and other 
conveniences are afFefted with a public interefl, and 
« they ceafe to be juris privati only.” Then were the 
company’s warehoufcs juris pnvati only at this time ? 
The leglflature had faid that tliefe goods Ihould only be 
warehoufed there and the a£t was pafled not merely for 
the benefit of the company but for the good of trader 
The firft claufe {a) fays that it would greatly tend to the 
tncouragement of the trade and commerce of and to 

the accommodation of merthai.ts and others if certain goods 
were permitted to be entered and landed and fecured in 
the port of l^ondon without payment of duties at the time 
of the firft entry : and then it fays that dt Jlsall he la^wftl 
for the importer of certain goods enumerated in table 
At to fccure the fame in the Wef India dock warehoufes : 
and then by / 2. other goods enumerated in table B. m^y 
in like manner be fecured in the London dock wafe- 

{4} 43(7. 3. c, 132. the general warehoufing 

houfcJ* 



Iicmles. Aii4 there are no pthesr places tfWff 

fully authoriz^ed for the wareho,uiing of wine^^QlcIi J9H^ 
were/ imported in this cafe) except tbefe warebcxtt&^ 
within the London do(^ pitmifes, or ftrch others as are 
in the hands of this coinp^any. But if thofe other wate-- 
houfes were liccnfcd in other hands, it would not ceafe 
to be a monopoly of the privilege of bonding dbierey if 
the right cf the public were ftlll narrowed and reftri£ledi 
to bond their goods in thofe particular warchoufes, 
though they might be in the hands of one or two 
Others befides tha company’s. Here then the com- 
pany’s warehoufes ere invofted wit||||P monopoly Of a 
public privilege, and therefore tHey law confine 

themfelves to take reafonable rates of them for 

that purpofe. If the crown ftiould heralmr thihk it advife* 
able to extend tlie privilege more gciierAlly to oth^er perfons 
and places, fo far as tliat the public wfil not be rcftraineA 
from cxercifmg a choice of warehoufes for the purpofe, 
the company may be cnfranchifcd from the reftri£tion 
which attaches upon a monopoly : but at picfeiit while the 
public are fo rcllri£led to warehoufe tlieir goods with 
them for the purpofe of bonding, they muft fubmit t# 
that reftriftion : and it is enough tliat there exifts in the 
place and for the commodity in queilion a virtual mono- 
poly of the warehoufing for this purpofe, on which the 
principle of law attaches, as laid down by Lord m 
the paffage referred to, which includes tlie good fenfe as 
well as the law* of the fubjefl. Whether the company 
be bound to continue to apply their warehoufes to thif 
purpofe may be a nice queftion, and I will not % Uf 
what extent it may go *, but as long as their wareboufe$ 
are the only places which can be reforted to for t]^s p^Tr 
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!ite t>ound to let the trade have ^ ufe of thetti 
IlSr a^k^aiSnahte hire and reward* 

Gnosfi J* The com{)any contend tfiat they may take 
what warehoufe rent they^leafe : but if they have a mo- 
liopoly of the warehoufmg for this purpofe, we cannot 
fay that the legillature intended that they Ihould take any 
price they chofe toimpofe upon the importer; for if they 
could| it would violate the general intention of the a<3; 
which was to promote and afRft trade, and not to preju- 
dice it, which dH^ompany would be enabled to do if 
they could en^2^@p *^^|F demand for wurehoufe rent to 
any extent they j|||^d. And if we attend to the prin- 

ciple of law by vraPIn monopolies arc regulated, and 
ply to this caf^ what i3 laid down by Lord Hale upon 
that fubjeft, it is knpoflible to fay that this‘ company do 
not rome within that principle* 

Le Blanc J. We can only loot to the lituation of 
the parties as they appear upon this record, and with 
reference to the a^ls of parliament. The company are 
proprietorb of warehoufes in the port of London^ which 
they were not under any obligation to ereft by the origi*- 
Jial aft conftituting them a company : they ftood there- 
fore before tlie palTing of the general warehoufing aft ill 
the fame fituation as other proprietors of warehoufes. 
^Then the warehoufmg aft was pafled, which is expre*8ed 
to be for the encouragement of trade and the accommo- 
dation of the merchants and others : and by the ad feilion 
ft iHade lawful for the importer to fecure thefe goods m 
the Lmdoft dock warehoufes without paying tlie duties 
ilpoti entry ; and it does not appear at prefent that that 
privilege is extended either by aft of parliament or by 
yoli* XIL N a any 
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ifi-i o* other competent authority to any other tsban the ware- 

■■ hOufes belonging to the company. Then admitting thefe 
warehoufes to be private property, and that the company 
IwoLiB. might difcontinue this application of them, or tliat they 
might have made what terms they pleafed in the firft in- 
ftance ; yet having, as they now have, this monopoly, the 
queftion is whether the warehoufes be not private property 
clothed with a public right ; and if fo, die principle of 
law attaches upon them.^ The privilege then of bonding 
thefc wines being at prefent confined by the aft of par- 
liament to the company's warehoufes, ^is it not the pri- 
vilege of the pubJic, and lliall not that which is for the 
good of the public attach on the monopoly^ that they 
fhall not be bound to pay an arbitrarjf%6t only a reafon- 
able rent ? But upon this record tlie ^bolnpany refill 
having their demand for warehoufe rent confined within 
any limit ; and though it does not follow that the rent 
in faft fixed by them is umeafonable, they do not chufe 
fo infift on its being reafonable, for the purpofe of raifing 
the queftion. For this purpofe therefore the queftion 
may be taken to be, whether they may claim an unreafon- 
able r^nt ? But though this be private property, yet the 
principle laid down by Lord Hale attaches upon it, that- 
where private property is aflefted with a public intereft, 
it ceafes to be juris privati only ; and in cafe of it^ dedi- 
cation to fuch a purpofe as this, the owners cannot take 
aibitrary and excelTivo duties, but the duties muft be 
reafonable. That principle was followed up in the cafe 
of Bolt V. Sunnett : for there the quay being one of the 
public quays licenfed under the ftatute of Elizahetht 
was held that the owner was bound to permit the ufe of 
the crane upon it, and could not infift either that the pub- 
lic fliould not ufe the ctane at all, or fliould ufe it only 
upon his own terms, but that he was bound to permit the 

ufiet 
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‘life of » k wpon reafonable terms. Whether the company 
be bound to continue the ufe of their warehoufes for this 
purpofe may hereafter be matejrial to be decided, but no 
queftion anfes upon that at prefent: warehoufes are 

ftili applied to the purpofe, and there was room fuffi- 
cient to have received tliefe goods at the time j and the 
only queftion was whether they were bound to receive 
them for areafonable rent : this they rciufed to do, and 
in that relufal tliey were wro^jg, 

B AYLEY J. Tlie queftion is w hethcr the company have a 
right to impofetheir own terms, u hether reafonable or not, 
upon the iin|)orters of tliefe goods ^^ho offered to depofit 
them in their ujja^ehoufes upon the terms of the warehouf- 
ing a£l ? iFot if fo, they might exclude particular individu- 
als from the benefit ol the* aQ. Or the queftion may be 
ttated to be whethei the public have not a light under that 
adl to depofit and fecurc certain goods in the company’s 
warehoufes upon reafonable terfn^jy and w^hether the com* 
pany be not bound to receive fuch goods from all the 
public ? Now the a£l is declared to be paffed for the be- 
nefit of the tiade in general c*nd for the accommodation 
of the merchants : and it proceeds afterwards to fay that 
it {ball be lawful for the impoucrs, &c. /meaning all 
importers, and not particulai individuals of them) tofe- 
cure their goods of a certain defcnption in the company’s 
warehoufes. But according to tlie argument now urged 
for the company, the aft was not pafled for the benefit of 
all importers, but of fuch only as chufe to pay the com* 
pany what they are pleafed to demand for warehoufe 
rent ; for to this length the argument neceffarily goes. 
It is faid however that the company have not a monopoly 
of this privilege : but I am not aware of any aft of par* 
^ N n a lament 
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liament which g^re the commiffic»nei^ of th^^tredfe^y amf ' 
power to licence particular places for the bonding of 
nvines before this aft ; thcjugh I know they had ftich 
a pow«fr with refpeft to fugar and coffee. But whether 
they had it or not, it is fuflicient to fay that thefe weref 
the only warehoufes where the importer hid a right to 
infill that his goods Ihould be warehoufed and bonded ; 
for he certainly could not have obliged the commif- 
lioners to licence any other place for that purpofe. As 
to the queftion whether the company may renounce the 
application of tlieir warehoufes to this ufe, I cannot add 
to what the Court have already faid : but at lead they 
cannot renounce it partially : and I think it would be de- 
luding the public if the company were ablfe to\enounce 
at a moment's warning the warehoufing of thi? goods for 
this purpofe after they had agreed to accept the licence 
and monopoly. 


Judgment for the plaintiff. 


CiiATLAND a^ainjt Tiiornley. 
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The pica of an 
^ mornay to an 
w&kn fued 

him by 
b|ll» Hating his 
privilege not to 
fceci 


'J'HE plaintiff brought « her bill agalnft Edmjard Thmi* 
ley, being in the cuftody of the marfiial of the Mar- 
flialfea, &c. of a plea of trefpafs, and proceeded- to de- 
clare againft him as acceptor of a bill of excliarige, See, 
To which the defendant in his own proper p&rfpn came 
and fatd that he is now, and at the time of exhibiting 


t compelled to 
anfwcr any bill 
exhibited 
againft him m 
the cuftody of 
tbemarlhal, Ac. 
mid concluding 

that the Couil would not take further cd^msuince of the eElion afoteCaid again/i him^ [inftead of 

g lng judgment u^be hill, And thftt it mi^t be quaftiedj will not be ^aken a 
CO the junfdiaioi), feut only as objeding to the Court’s taking cogmaante of the afllon 
aft one of its atcorliies in that fit and ebereibrt; the Court will adjudge the bill to 
uaib^. * 


the 
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th^ plainltiC# bill againft and before^ wason^of 
attomies of the court of our lord the now ]dn|; before the 
king himfelf (the faid court bcin^ at W". in the county of 
M*) a9 by the roll of attoruies of this d)urt here 
appears: and fo he proceeded to plead his privilege, in the 
ufual form, not to anfwer any bill exhibited againft him 
in the cuftody of the marflial, &c., or in any other 
manner whatfoever, except by bill to be exhibited againft 
him as an attorney of this court upon any pleas, &c. : 
and then concluded — wherefore he apprehends that 
the Court hero will not and ought not tp iah fur^^ 
ther fogmzance of the aBion afcnfaid depending againft 
him> &c. 

To this tRe plaintiff demurred, and (hewed feveral fpe- 
clal caufes, qjf which the only one fpoken to was, that 
the conclufion of the plea was informal, inafmuch 
as it concluded with a fuggeftion that the Court would 
not taj^e further cognizance of the aBun^ inftead of pray- 
ingjudgmttii of the htlh that the fame might hequajhed^ 
or praying judgment if the defendant ought to anfwer 
thereto. And Tindal argued from this cjnclufion of the 
plea, that it mull be taken to be a plea to the junfdifHon 5 
being a proper conclufion only for fuch a plea : and that 
as a plea to the jurifdidion it would clearly be bad for 
want of giving another competent court. But 


Jtu. 
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Tloe Court faid that it was not to be confidcred as a plea 
to the jurtfdiftion : it only objefted to the Courtis 
taking cognizance of the aftion againft one of its attor- 
nic^ in this form j it does not deny that the Court have 
jurifdiftion in another form. Therefore they gave 
judgment that the Court would not take further cogH> 
« N n 3 nizance 
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nilKSince of the a£tion in this fom^ and that the bill bb 
qualhed (a). 


Monvm for tlie defendant. 


(a) Vide Le Bret v. PajiUon^ Emffg 501 . Charnky 
5 EeJI,i-ji. and Rex v. ihA-Jf ejre, iciEiiJIf 8j. 


mdnePsj, 
July 4th. 


The King aga'mjl Topham. 


Where the ap* 
fnllaiu ciifputed 
before iJit* ftf- 
^oni> c quan. 
turn of the iaiC| 
ail well as the 
I tteahiliiy of 
th* p'Optrty for 
which he was 
aiTefTedy which 
lithe 

ur.tb aiid com- 
pofitions under 
an inclofute 
It is tv>C enough 
for the parjfh 
oiTicers to flicw 
titat he was in 
the receipt of 
fijch rents (af- 
fuming the pro* 
petty to be rate- 
able), of the pic- 
iMble amount of 
which, as rated, 
they gave no 
cyid^Bce. , 


'pilE defendant appealed ap;ainft a poor’s rate made for 
the townfliip of Gr^^at Dnjfiild in the Eaft Riding of 
tlic county of Torhy and the fedions c(jnfirmcd tlie rate, 
fubjeft to the opinion of thij Court on the following 
cafe. 

The defendant was rated as occupier of property of 
the annual value of 250/., and he appealed againlt the rate, 
giving notice of the grounds of his appeal, ift, thaflie had 
no rateable property in the parilh \ and 2dly, that he had 
net rateable property to the amount at which he was rated. 
On the part of the refpondents it was proved that the 
appellant was in the annual receipt of certain tithe rents 
originating in the Dnjficld inclofure adl, (which a£l was 
admitted as part of the cafe) of the annual value of 6 s, Zd, 
It was further proved that certain other fums were re-^ 
ceived by him for fuch tithe rents, but tliere was no proof 
of their amouiit. Here the refpondents clofed their 
cafe i infilling that as they had proved the appellant to be 
in pofleflion of foine rateable property, it was incumbent 
pn him to prove th \t in fact he had been overrated. The 


on tjie contrary, infilled that this compofition 


or 
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mf «t»it rateable at all, The feffiatis held that jif 

was rateable. The appellant then contended that as there 
was no proof of any fpecific fum having been paid be- 
yond the 6 s. Sd.f the rate ought io be amended by injfert- 
ing that fum inftead of the 250/. The feffions held that 
the proof of overrating lay on the appellant ^ and con- 
firmed the rate generally. 

The a£t referred to was one palTed in tlie 14 G. 2 ‘ 
r. II. for dividing and inclofing open fields, &c. in Great 
and Little T>rtjjieldy and for fettling certain yearly pay- 
ments to the prebendary of Dt in lieu of tithes, pur- 
fuant to an agreement and award made for thofe pur- 
pofes : it ftates that by an agreement tripartite made 
between the lord of the manor and owner of feveral 
lands, See. the prebendary of Driffield and his leflee, 
to which piebend the tithes of corn, grain, hay, wool, and 
lamb belonged, and the vicar and others named, owners 
and proprietors of lands, 5 c c., the inclofure of thefe 
tov^niflilps was to be made in the manner therein ftated: 
and that a certain compffiion in money was to be paid by 
the land owncis to the picbendary for the time being and 
his lefiee, &c, in lieu of the titlies ; and that for fixing 
and fettling the fald yearly rents and compofitions in lieu 
of the tithes, all the panics had appointed certain re- 
ferees, who had awarded to the prebendary of Dtffidd for 
the time being and his fuccclTors, 5 cc. ** as a yearly rent or 
t'^trp'jltwn in lieu of the tithts of torn^ grain and hay therein^ 
the rent or fum of 276/., being after the rate of i/. 10/. 
for every ox gang j and, in lieu of the tithes of wool and 
lamb, the yearly rent or fum of 30/. &c*” The aft 
therefore proceeded to give efTefi to fuch agreement ancP 
award *, and cnafled, that in lieu and fatis fusion of th 
N n 4 faid 
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faii titUs there ihould be fhe /s 44 fey®nd 
rents orfum of 267/., Bcc-iiTuing out of the feid inctofod 
lands, &c. to be paid by the owners and* ptJOprietow 
thereof in certain propWtions to be afeertained'^ by the 
commilBoners. And that if the faid anmeed ^mp^fithm 
rents flbould be in arrear, the prebendary for the time 
being, 8cc. might enter and diftrain in the particular 
lands charged, &c. And that in all future rates and 
levies in the faid townlhips the faid compofiUpn rents 
fhould be afle£ed tn the fame proportion as the other land^* 
holders {a). 


Park and Hoiroyd were to have fupportcd the ord^r of 
fefljons confirming the rate 5 but after the cafe was 
fiated, 


Lord Ellenborough C. J. fald — The queftion is 
whether a perfon, who I will fuppofe for the prcfent is 
liable to be rated for fomething btyond the 6 s, 8^/., can 
be rated to the amount of 250/., and then left to pare 
down that alTelTment, upon an appeal, to the amount 
which it ought to be. He might as well have been 
charged to the ejwtent of 50,00'^/. \_Parh faid that he 
could not pretend to argue that that could be done \ but 
that here the of parliament itfclf which was before 
the Court (fated the amount of the tithe rents and com^ 
pofitions at more than the fum for which the appellant 
was rated. On whith his Lorcifliip obferved — ] It is 
not (fated as a faff in the cafe that the appellant was in 
the receipt of the rents and compofitions to the amount 


(a) The appellant in this vafe was in fait the leiTee under the preben* 
dary, and difputed his liability to be rated for this property rfftfs, nOt 
being an a^ual inhabitant of the townlhip j and gave the notice of ap- 
peal iUtfd in the cafe* > ide Jteir v. tTsmr, 401. 


of 



ntfHB ill, 

of Ygbf* If the feffioh^ have prbc^^ded upod what rfie 
Court has fakl in fbihe cafes, that if the party rated have 
ratead»le property in the parifhv they^ will not inquire into 
the qinuitum of the rate, they have egreglbufly miftaken 
what the Court meant. When the queftion before the 
feOiona is upon the quantum of the rate, the officers 
making it imift ffiow to the juftices fome probable ground 
for the amount at which they charge the party in the rate, 
The mifehief of any other rule would be enormous : 
a fmall occupier may be rated at once in the round fum 
of looo/., and left to ftruggle his way out of that charge 
as he can. 

Richai^dfon^ and Coultmariy were to have argued 
for the appellant. The latter faid that the quellion made 
at the feffions was, whether the appellant Ihould begin by 
proving his cafe, that he was overrated 5 or whether the 
parifh officers fhould begin by proving a probable cafe for 
rating the appellant at fo much. On which Le Blanc J. 
obferved that the Court would have no difficulty in deal- 
ing with that naked propofition whenever it fhould be 
brought nakedly before them. 

Lord Ellenborough C. J. then duelled the ca/e to be 
fent back to the feffions to be re-heard, re-coniidered, and 

ICrftated. 
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The Kikg againji Jhe Inhabitants of Maidstone. 


The fcfTions 
Aared the 
tliat the pauper 
was hired on 
Mkhaelmas-Jayy 
loth O^jber 
*797> 

ending on Mi- 
thaeimas day^ 
lOth <icicJ er 

j that he 
continued to 
fcrve till the Stb 
o^O^ohtryWhen 
he mairiid, and 
h s mafler i on- 
jentrd to bn leav- 
ing bn /f/’T.ve, 
and pi>id him his 
fuH wages, and 
on the <;ih the 
paupii hiud 
binifcii to and 
went into the 
fcrvice of an- 
other malltr ; 
heW by one 
Judge th u thtfe 
fa£is would 
have wan mt.d 
the felTions n 
drawn g a on- 
clufion oi fd£t 
that ih^ n '•It r 
difpeiifcd with 
the fervicc lor 


juflices by thek order removed Ann the wife of 
George Langridgey who had deferted her, and EUzaketk 
aged 9 years, Frances aged 2 years, and an infant male 
child not baptized, aged about 3 months, her children^ 
from Maidlfone to Thurnham^ in Kent : the SelTions on 
appeal quaflied the order, fubjeft to the opinion of this 
Court on a cafe, which flated that the order of removal 
made was dated the 13th of Aiiguji 1808. That George 
Langridgcy the hufband of the pauper, previous to Mi^ 
chatUnas I797> was a fettled inhabitant of Bkichtttgly in 
Surry y and at Mtchaehnas 1797 hired himfelf at the 
wages of 12 guineas ior a year to S» Tomhn of Thurnham 
to ferve him as a waggoner ; and entered upon his faid 
fervice, and continued in it till the 8th of OBoher 17981 
on which day he was married to the pauper, and his majitr 
confiniid to h.s leaving his fervucy and paid him his wages. 
A few fhillnigs were dedudf ed by his mafter for the lofs of 
a fkid chain of a waggon, and for the wages of a labourer 
who was employed m the place of Langridge for one day 
during tis abfence at an early period of the faid fervice ; 


the lemiinipg 
day of the yc-ar ; 
but the lelfions 
having im- 
pliedly di iwn 
9 d tJcTcnt ^on- 
cluAon by 
qu9/h.ng the 
•rdcrot rt- 
vnovai, al the 
Court hell' that 


.but nothing was fubftraff cd from his wages on account of 
leaving his mafter on the 8th of OBoher, Langridge on 
the following day* the 9tli of OBohery hired himfelf to 
and went into the ferv ice of one Stone, Michaelmas day fell 
on the loth of OBoher in the years 1 797 and 1 798. In 1803 
Langridge entered into the Sujfex militia, and having af** 


the cafe, as 

ftaied, (htwed a dilfolution of the contract bef «c th<* end of the year, and confcqiiently thJ|t 
no ftttknunt could he \ ained by fuch hum and \trvice 

The hi lb u(l 1 emg found to have gone btyi nd lea> al>ove two years before the birth of a 
child boine by hi3 wik, ftie remaining home, ttie Qoncinhon is irrt^filUblc that fuch chil4 
is a baftaid. 


terwards 
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terwards volunteered into the 35th regiment, embarked 
for Sid/y in April 1806, where he remained till he re- 
turned to England on the January 1808. Elizabelb^ 
named in the order, was born on * die 9th of January 
1806 ; and the child, not yet baptized, was bom in the 
pariih of Maidfiom on the 5th of May 1808. While the 
pauperis hulband was thus abfent with the regiment, the 
parifh of Tburnham frequently paid her money for the 
fupport of her child, though fhe was refident during all 
the time either in Matdjlcney (where die child was at 
nurfe,) or in other parifhes, but not in Thurnham, The 
maiden fettlement of the pauper was in Thurnham. 

It was alfo agreed upon the argument to be added as a 
faft to the cafe, that Ann LangridgCy the wife, continued 
m England all the time' that her huiband was abroad widi 
his regiment. And thereupon the Court all agreed that 
the youngeft child muft be taken to be a baftard; 
and was therefore fettled in the place of its birth ; 
though for the prefent it mufl; go with the modier for 
nurture. 
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Gurney then contended, in fupport of the order of fef- 
fions, that the hufband of the pauper Ann did not gain a 
fettlement in Thurnham by the hiring and fervice ftated ; 
for in fact he ferved one day fliort of the year, having 
been hired on Mlchaclmas^day the loth of OEloher 1797, 
and having quitted the fervice on the 8th oVOBober 1798* 
Michael mas-day being on tlie i oth 5 and there was no 
difpenfation of the fervice for the remainder of the year, 
but a diflblution of the contracl, on occaGou of the mar- 
riage of the pauper. There ha^ ing been no deduQioii 
made, on account of tlie lofs of the one day’s fervice, in 
the payment of the wages, makes no differeucs in the 

9 csfrl 
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TWIXY'.TfiRlI 

Clifts 9C0Qi!^iflg t» Rttt y. Ca/k(^ly(r^{»\i ^ i!%*lWI|» 

only ftRtcd tiut the mailer conCented td i.a$^ridge km^i 
kif /^rvkeionthe 8th { which is the ^oimnopi mode of 
d^cribiiig a diflolutiw of the relation of mailer and ^ fern r 
rant ; but the man on die pth contra^ed with a different 
mailer, which was inconliffent with his former coninid* 
He alfo referred to Rex v* Sr. Peter af Mumrrft i|i 
Norwich {h)f and Rex v. Sudbrook (r), as fupporling the 
conclufion that this was a diffolution of the contradl. 

Pefens and Bolland^ contrl, contended, that tlie faSs 
ftated only Ihewcd a difpenfation of the fervice by the 
mailer upon occalion of the marriage of his fervant ; and 
the fubfcquent aft of the fervant, in hiring himfelf to 
another on the laft day of the year, could not convert the 
prior aft of the mailer into a dilTolution of the coOtraft. 
They referred to Rix v. Brcty{d\ Rex v Potter Htgham (f), 
and Rex v. Richmond [f). In the latter cafe the wife of 
tlie fervant leaving the fcrvice 1 3 days before the end of 
her hulband’s year, the mailer alked him whether he , 
fliould not like to go too \ to which the man aflented, 
received his whole year’s wages, and went aw^y : and 
this was held to confer a fettlement. £Lo|'d Elkf^ 
borwghC^ h This cafe Hates exprefsly that the maftej: 
confented to the fervant leaving his fervicf: and how^ 
upon that ilatement, can we fay that this was a mere dif* 
penfation of the Jkrvicc ? If this opinion ccnitradift the 
cafe of the King v. Richmondy which I do not meanto^fay 
that it does, I cannot help it : the Hatute^ and the coo** 
ftrtiftions which have been put on it, all com;ua?% 

^ I 

(4 Jlffirr S. C. 6 S. (h) 8 Term Rtp, (e) 4 jjS. 

Burr, (^) Utd, 690 . ^ (/) MJ. ^ 40 - ^ 

8 quiring 
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'iSuit tlie relation Of mafter^and fervaht ftould' 
CMithtae for Ae wbole feat.} They admitted the critiieal 
fdOce of thefe words as ftated in the cafe ; but laid that 
that was not the meaning of the parncs iti drawing it Up. 
They then adverted to the relief ftated to have been gitleh 
by the parifh of Tlturnbaht to the pauper for her<ehild 
while file refided in MaidJIone, as evidence of their ac* 
knowledgment of her fettlement in Thurnham independ* 
ently of the other £a£is ftated. 





iA I 


But Lord Ellevborough C. J. faid, that howevef 
in the abfence of all other circumflances, fuch as thofe 
ftated in this cafe, the inference of a fettlement in the 
pariih might he drawn from the faft of fuch relief ; yet 
here no fuch inference was wanted to be made, the 
Court having all the fafts before them of the hiring and 
fervice which was the foundation of the fuppofed fettle- 
ment. The giving that relief amounts to more than 
Ihewittg the opinion of the pirifli upon thefe fads, that 
the pauper was fettled with them. His Lordlhip tlien 
continued. — 

This was clearly a cafe of diffolution of the contrail of 
hiring; and when the legiflature has given us a rule to g# 
by, it is better td abide by that. I ftiould hav^ been 
forty in any cafe td have originated the qiicftion of dif- 
pehfation of fctvice ; but it has been eftablilhed to a cer-» 
tain extent by the decifions, and fo far let it ftand ; but 
I itriU not extend it further. Here, however, there is no 
authority right or wrong for extending it ; fot it is ftated 
that tbfimafifr confented to his fervanfs leawng hts firvhe^ 
and 1 know not in what ftronger terms a fervant could 
in a plea to an adipn by the mailer againft him 

for 
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for drfertiitg his fervice : the mailer would undotkbtiedFj^ 
be bound by fuch a plea, and ^tild not venture t6 
murtoit. Then, t|iough the opinion of the |>artie3fis 
not to be prefled, yet their afts are material, ujpon thia 
qucllion of difpenfation or diflblutlon ; and here it Is 
Hated that after Langndge had left his firft mafter’s fervice 
on the 8th, he went on the following day, which Was tKO 
day before Michaelmas-day^ and hired himfclf into the fer- 
vicc of a new maftcr. Here then we have an exprefs re- 
nunciation on the part of the matter of his rights over the 
fervant two days before tlie end of the year ; and the fer- 
vant’s afient to this, fignified by his departure from the 
fervice, and contra£ling the next day an obligation to an- 
other mattci, into whofe fervice he entered immediately, 
fubje£t to all the rights of the new matter over his fer- 
vice. IIow then can I fiy in the words of the ftatute of 
William {a)y that there was a conUnuing and ahidttig by the 
fervant thf fame fctvtcc dining the fpace of one whole ycar^ 
when it appears that that period of fervice was abridged 
by the two laft days of tlie year. It would, I think be 
contravening the clear commands of the legiflature, if we 
did not hold this to be a dittblutioii of the contraft. 


GHCfsE J. In two of the cafes cited by the refjpondent^s 
counfel, the whole yearS wages were indeed paid j but 
here the fervant, afting upon his matter's coiifent that he 
fliould leave hisTervice, entered into a new contraft with 
a new matter. 

Le Blanc J! Upon the fafts of the cafe as it appeared 
at the fettxons, I think they would have been wellfouiKled 


(4) S&9ir.3 c 30. 
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m findiog 93 9 fa£): tliat this was a 4 ifpen£ation of the 
fef;y|ce 09 the part of the mafteri not a didblution of 
; for according to the cafes, it is always a 
qtte0jon for the feOious to decide, 9^hether t!ie conlent of 
the mafter to the fervant’s leaving his fervice a few days 
before the end of the year for a particular purpofc, but 
paying fdm his whole year’s wages, be a difpenfation of 
the fervice for the remainder of the year, or a diflblu- 
tion of the ccmtrail. Here the fervant wanted to marry, 
and one entire day before the end of the year the mafter 
gave him leave to marry and go away from his fervice. 
It was a fair and reafonable conclufion to draw, that if 
the fervant wiftied to go away one day before the end of 
his fervice for the purpofe of marrying, the mafter would 
have no objeftion to difpenfe with his fervice and give 
him a holiday for that one day 5 fqr it muft be obferved, 
that the fervice would have ended on the 9th, and the 
fervant left his matter’s fervice on the 8th. put the fef- 
fions not chufing to draw this conclufion themfelves, 
which I think they might have* done, fend the cafe to us 
upon the dry fadls ftated, and have not found that the 
matter did confent to give liis fervant a holiday and to 
difpenfe with his fervice for the remaining day of tlie 
year 5 but merely ftate as a fact tliat the mafter confented 
to his leaving his fcrv'uc^ Under thefe circumftances I 
cannot fay that the feflions have done wrong in quaftiing 
the order of removal to Thurnham ,* though I think tliey 
might have drawn a different conclufion from the fafts of 
the cafe. 
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J* It appears to me that tlie feffions have done 
right in quaftiing the order of removal as they have done. 
In order to conftitutc a cafe of difpenfe tion of fervice, I 

think 
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« ^1 o. tliink tlic mailer ihould have poweir ta recal tl^ 

tis fervice all through the year j hift, y^hetf^ tlje 
^tants generally to let the fenrant go away frpfm bis 

6f " * vice without^ refervinjg to himfelf the right of recaUipig Wli% 
IdAi^TONs* throughout the whole year, I think that puts an end tot 
the contraS of fervice altogether. 

Order of felSon$^o|lCb^^ 


The King againfi The Chapelwardens of the 
Townfliip ofj| Haworth, in the Parilh of 
Bradford, in the Weft Riding of the County 
of York. 

r 7^chu ch^" ^HIS was an application for a mandamus to thefe de- 
wardens futh fendants to make a rate upon the inhabitants of th^ir 

fums as they had «.r.> i rtt 

expend d, or towitihip lor levying 50/. being i-5th part of a church 
Biigut thtr after •« t r • r /• 1 

ex »tnd, on the rate charged upon tn^ panth at large, for reunhurjmg the 

?0uldbe b 7 d on churchwardens of the towp of Bradford fuch fums as they 

^^vtretrll expended or might thcrcaffei expend on the parifh 

and 

theretore the 
Couic would 
not grant a man- 
ditmi^ to the 
chapelwaidens 
of a townftiip 
wiiliin tlie pa* 
vifli to make 


church of Bradford: lindto pay the faid 50/. when raifed 

to thofe churchwardens. The relator’s affidavit (fated 

that the pat'ifh of Bradford confifted of 15 townfhips, of 

which* Haworfl is one, and thit there is an immemorial 

cuftom m^he parifh, that each of the tooijpfiiips fhould 

ratfinVt^hetfTc- contribute *10 the chuich rates in certain proportions 

cuftoiBcd pro- Hated, of which the proportion of Hawrth was l-cth. 
jpOFtion of the ^ ^ 

whole : and That at a vcflry held in the parifli church op the 4th of 

make'fo”ha‘° ^«/ kft, af^ regular notice, it was ordered die 

m»ndli*»pp’iy. churchwardens of Bradford Ihould' collect l£e rate'in 

mg aa well to " ^ 

the form as to the fubftance of the di;tnaiiid, the Court would not gratit the fnahdamnt to 
nife the money in the common form of fueh a rat^ out of winch the church- 
wardens might repay Uicjufvlvei. t ' 4^ V 

queftion 



tH rm rirriETH yeae of m. 

tjue^Qcm of 250/. lot ^^mhurfmg themfelves fuch fums as 
, l»d expended or might thereafter expend on the 
jpariih ohurch of B^^dford: and tlien Hated a demand and 
* ' rifofil of the proportion of the r|te payable by die de- 
* feniianK. 


SS7. 


S8104 


H ' 4 > " ■ 





^akyi in anfwer to the rule for the mandamus, ob- 
fitft, that any cuftom for fixing on a part of a pa- 
riih a certain proportiori of a church rate, which ought 
to be equally diftributed on all the parifhioners, was bad 
upon the face of it, as making that certain and invariable 
which in its very nature was v Triable and fiu£luatlng; 
and however equally the propoitioSs might have been 
diHribut^d in the firfl inftance, yet they had now by the 
fluctuation^ of population and property become unequal 
and unjuft. This queftion, lie faid, was not decided in 
Stead V. Heaton (j), which turned on another point, as to 
the evidence of the cuftom. [Lord ElUnborough C. J. 

ftiall not decide this queftiem upon affidavits, but 
(hall for this purpofe aflume the cuftom to be good. 
The point however did not jfhfs without cqfihderation in 
Stead V. Heaton Secondly, he obj^eClcd that nd»rate cuuld 
be made to reimbui^t churchwardens j for they were not 
bound, nor ought they, to lay out #ill they had 

collected it in hand ; fpr otherwife thej; mighu lay out 
more than was allowed by the juftices, and then charge 
the parifti for the excefs. And non Cnnftifthat it is to 
reimburfe them what they have expended* within the 
lame year : it may have been fox expences incurred many 
year$ ago by other churchwardens for former inhabitants. 
And it makes difference that this a rate to reim- 
burfe the lame churchwardens by W'hom the money was 


VoL. XIL 
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expended* 
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expended. He cited Dawfm v. («)» dnd"$W* 

fief% cafe there cited, which is reported in Ldrfl 
fikmd (^), both which negative the power of 'chorchwd^*' 
dengto make 3| rate topimbnrfe either themfdNrfes or for- 
mer churchwardens. ^ 

Pari and Walker obferved that the rate wa^ Hot 
merely to reimburfe former but alfo to provide for fhture 
expenditure. They faid that this rate was made in the 
fame form that had always been adopted in this parilh 
without objeflion. That in Tanvnef^ cafe it was admit- 
ted, that where money had been properly laid out by 
parilh oflBcers, (whicli was not dlfputed in this cafe,) the 
Court would grant a mandamus to the juftices, to fign 
and allow a rate in the getn>ral form for the relief of the 
poor, though in fa£l: made for the exprefs purpofe of re- 
imburfing the parifli officers : the objeftion was therefore 
more a matter of form than fubftance ; and they urged 
the Court to grant th^^mandamus in the common foim, 
without noticing the purpofe of reimburfcmetit. 

Lord Effi ENBOROUGJ* J. The regular way is for 
the churchwardens to raife the money before hand by a 
rate made iff tlie regular form for the repairs of the 
church, ‘in ordepthat the money may Ijfe paid by the ^x- 
ifting in^iabitants at the time on who|p the burthen ought 
properly to Will indeed fometime^'s jpappen that 

morejnay be retjliiied to be expended at the time than 
the aftual fum collefted Vill cover : but ftill it is admit- 
ted that the inconvenience has been gotten rid of in foch 
cafes by ^ in cvali&n ; for the rate has Aeen made in the 
comnuMt form, and when the churchwardens have ^oJU 


• vd Ref, nmf, jSi. {t) tX4.1te^ri IttSi), 
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thjP money, tfcejr have repaid themfejve8*wh»t tfcey 
liad dtflmrfiid for the parifo. But we cannot now grant the 
foandaitlus to make a rate in the common form ^ for th^ 
demand made upon the defendai^td was to make a rate 
in the form in which the rule i^rawn up, to reimbuxfo 
the churchwardens of Bradford for money which they 
had expended, as well as for what they might expend ; 
nndTthe refufal of tlie defendants to make fuch a rate ap- 
plies to the form of the demand ; and we cannot now 
qualify their refufal. At prefent it appears that the rate 
prayed for in this form would be bad, and therefore Ve 
cannot enforce it by mandamus. 

% 

JPer Curiam^ Rule difehafged. 


ThvKiHc 


The Kino againfi The Mayor of St, Alban^s, 

^ ^ July 5 th. 

^7^ HE Attormy^General upon a former day applied for a The borough of 

. - r c liav- 

mandamus to the mayor of Mt. Alban s to iwear m (a) ,ng hrU received 
Charles Wetherell Efq. into the office of deputy-recorder * ^hwter^of^ 

• ^ Qharlti I. a fub- 

feqlCkent chSfter of after nominating y. to be*thc firft and modern itcoruier under 

tliat charter, declared that r (hoiUd he>ia%viul/'r 9 prauiSvJ, S m^dv no fecarda^att to no/ 
aainate a fufhcient perfonyie<r ef ejede utacum suum m officio recordut m; et quod hufujmudi 
deputAtus fic faAus,Wc. habcat ct habc*'‘it a» ampl- power in the abfei ce of the lecordet 
mforejaidf as the recorder for the tnebein^y b/ vntit oftthore or any f j»-mcr letters pAtenC 
habet aut habere et excrcere tt dtbe# held that this did not extend the power of ap» 
pointing a deputy to the fiucedors ot J in th%olbicc of cecorder, and that tl\iS| which 
was the plain meam'hg of tnc words Qf the cuufc, was confitolcd by anothei claufe, Quod 
renrdator pro tempore extent in perpetuum fit ci cni juilitiarius pads ; and by -mother claufc, 
whereby popre^^ is given to T. RicbmJt tlie towiii^letk^ if cuilioet ccrnhiuni cUnce Jucccffiri to ap- 
point a deputy With the approbation of the ina)or ajpd aldermen: and alfo hy the laft that 
no deputy had been appointed by any fucreeding iccoidtfr after the hi A named, until a recent 
Ihftance, before the prefent appointment; theu^h this nonoftft was attcmined to be ac- 
counted for by (ho'fing a by-law (admitted, however, to be had) padfed not ian.g after the 
charter of Charles a, by which the iccordci'i appointment eff « deputy was fubje4te4 W the 
opprobation of the mayor and aldermen. 

, % o 

{a) It was obferved by the Court, upon the motion for the ihohdamus, 
that AS the deputy recorder was not a member of the corporadon, but 
was merely to afl for the recorder, the rule for the mandamus fhouid 
1^ drawn up in this forip, and not to admit snd fwear him. jn« 
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of the botoughi upon the appointment of Perceval Lewif 
llfq. the prefent recorder. St. Alhan*% is an ancient bo- 
rough, incorporated under charters 6f Ed. 6 * and Chariest. 
and there fornterly exited under that of Edi> 6. a weeltly 
court of record held blfore the fteward; but Charles i. 
gave a recorder to the corporation. Then Charles 2 ., by 
his charter of the 27th of July 1664, upon which the 
queftion arofe, new-modelled the corporation, and after 
nominating John Slmpfon to be the firft and modem re- 
corder under that charter, proceeded to give the power of 
appointing a deputy in thefe words : — 

«« Et ultcrius vol^us, et per prefentes declaramus^ 
quod bene liceat et licebit ad et pro pradiEfo Johanne 
Simpfon moderno recordatore hurgl pradiDi conftituere no- 
minare et facere aliquem alium fuflicientem ci Aferetum 


virum in legibus Anglise eruditum fore et ejfe deputatum 
fuum in effeio recordatoris hurgi illius ; et quod hujufmodi 
deputatus facrum fuum corporale, coram majore burgi 
praedidi pro tempore exifientc^ ad officium et locum ilium 
bene et fideliter in omnibus juxta debitum ofRcii et loci 
illius exequendum prs Habit, in talibus modo et forma 
qualibus recordator ejufdem burgi facrum fuum prseftare 
debet et tenetur. Et quod hujufmodi deputatus, fic fa£tu8 
nominatus et juratus, habeat ct habebit tarn plenam potef- 
tatem et authoritatem, in abfentia?ecordatoris praedifti, in 
omnibus et fingulis officio recordatoris illius pertinen- 
tibus ad omnes intentiones et propofita quam recordator 
hurgi illius pro tempore exijlens^ virtute prsefentium feu ali- 
quarum aliarum literarum patentium aliquoruni progeni- 
torum n^ftrorun^dn hac parte faftorum, habet aut habere 
et exercere pojft et debet. Et ulterius damus et concedi- 
mus major! burgi prscdi^fi pro tempore exiftenti plenam po- 
leftatem ct authoritatem ad facrum prwdiCkum hujufmodi 
< deputato 
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dcputato dandum et preftandum per prefentes. Volumes 
edam quod recordator^MX^ prsedifti pro tempore esafiensm 
perpetuum fit et erit jufticiarius pacis et de le quorum hse- 
redibus et fucceiToribus noltris^ ^fra di£tum hjurgum et 
limites ejufdem, ad omnia facienda et excquenda quse ad 
officium jufticiarii pacis et de le quorum pertinent leu 
quovifmodo fpeftant: quodque talis et hujufmodi recor* 
dator, antequam ad officium fuum exeqiiendum admitta- 
tur^ facrum fuum fic ut prsefertur coram majore burgl 
prsedi^i pro tempore exiftente prius pncftabit.” The 
following parts of the fame charter were allb referred to 
in the argument. 

Affignavimus, conftitmmus, &c. T. Richards fore 
et efle prjmum et modcmum communem clericum burgi 
fliius, continucndum in eodem officio durante bene placito 
di£torum majons et aldeniiannorum, ad faciendum et 
fcrlbendum, See. Volumus etiam quod bene ficeKt 
eidem 71 Richards et cuUiiet comnnmi cleruo fuccejjori offi* 
cium illud per fe vel per fufficientem deputatum fuam 
exerccrc, quoties caufa Impotentia; et alia caufa Icgitima 
ad officium illud exequendum ipfi vacare non fufficif, per 
majorem et alderpiannos burgi praedifti pro tempore ex* 
iftentibub vel majorem partem eorundem approbandum/^ 
And at the end of the charter is the following claufe : 
« Et ulterius volumus, Src. quod major, aldermanni, ca- 
pitalis fenefcalJus, recordator, communis clericus, et 
omnes alii officiarii et miniftri noftri burgi prsedi&i, et 
eorum deputath necnon omnes jufticiarii ad pacem nof- 
tram hseredum et fuccefibrum noftrorum, See. antequam 
ad executionem five exercitum officii. See. ibafl take the 
oaths of allegiance. 

It appeared by the affidavits ths^t Mr. SimpJoUf in the 
f Qurfe of his recordcrfliip, appointed two deputies, the 
O o 3 firfl; 
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firft of which was In 1672 j but that he aded the greatrift 
part of his time in perfon. That in >1667 certain by-law# 
were made by ihe cornoration recognizing die right of * 
the recor Ar for the time being to appoint a deputy, but 
ftlpulatmg that he fhdhld appoint fuch deputy as the 
mayor and aldermen (hould approve of 5 whofe approba-^ 
tion was not lequired by the chatter. That in the reign 
of James 2. when Mr, Farringdon^ the immediate fuccef- 
for of ^T.StfnpfoHy was recorder, a petition was prefqnted 
to the crown for another charter with certain amendments,, 
one of which was that th- recordei might have power to 
appoint a deputy 5 but before that charter was perfefted, 
the king withdrew from the realm. It did not appear that 
any other deputy recorder was appointed till 1782, when 
one was appointed upt n the nomination of the prefent 
recorder •, but that deputy adied only for a ftiort time, and 
then refigned. The queflion now made was, whether the 
power of appointing a deputy was by the charter of 
Chatlcs 2. confined to Mr. Synpfon^ the firft recoider, or 
whether it extended aifo to his fuccelTors in the office ? 

Pampier and Copley now fbewed caufe againft the rule 
for a mandamus, and infilled that the’ Jiower of appoint-* 
ing a depifty was cpnfined by the words of the charter (on 
which they commented at large) to Mr. Simpfoti^ and could 
not be extended by implication to his fucceflbrs. The power 
was given to him by name to appoint a fufficient perfon to 
be his deputy. There might have been fpecial reafons for 
confiding fuch a power to him, which might not Ordl^ 
fiarily extend to his fucceflbrs. The corporation might 
be fatisfied from their perfonal knowledge of him that he 
would not put a deputy upon them who was not agree** 
Itblc to them, As to the conftruftion put upon the fta-, 

tut« 



IK Xeae of GEOEGE HI. # $6f 


l;uti& 4o circumfpcde ag^tis (a), whSch^ though uai^n^ 
only the hiihpp of Nbrp;iWjy has been held to extetid to all 
hUhops; that was a remedial ftatute and was therefore to 
be liberally expounded : but the o^ce of reSord^is judi- 
cial, and It is againil the policy of^the law that fuch an 
ofEce Oiould be executed by deputy without an exprefs 
Warrant given to the principal to make fuch an appoint- 
ment. They relied particularly on the wordp^^r, which 
was only correft as applied to the then exiftin^ recorder ; 
but if meant to be applied to any future recorder the 
word would have been and tliat was the word ap- 
plied throughout the charter to any future officer. They 
alfo laid ftrefs on a profpeftive claufe, which required 
the court to be holden before the mayor and recorder, 
or in their abfence before the two fenior aldermen, not 
mentioning the deputy recoider, as it would have done 
if the framers of die charter had looked to the exiftence 
of fuch an officer 5 the deputy of the firft recorder having 
the fame power as the recorder himfelf. 




TfacKtMir 
Tiie my^tce 


The Attorney^Generaly Lens Serjt., TV’aneny and Nglan^ 
contra, argued that tjie power v^ as fo Intimately con-^ 
nefl^ed with the office, and fo little with the particular 
perfon who Ihould happen to fill it, that the, fair pre- 
fumption was that it was intended to be annexed to the 
office and not to the individual officer who firft held it j 
;ind the Court would therefore adopt that conftiuution if 
by poffibility the words of the charter u ould bear it. 
The crown muft have intended that the inliabitants of the 
borough Ihould be at all times governed in the fame man- 
OCt} Qtherwife it would be a power given to John 
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ySi0# fifh dnd not to the recorder as one of the cor{>otfttk)li^ ' 
Ti«e KiN« benefit of the inhabita^s- The deputy is tOr 

have as full power and authority, in the abfence of the 
Sr.Aii^V recordc||^as tie record^ for the Ume beings by that or anyi 
former charter : that Refers to every future recorder : the 
words are habeat et habehit tarn plenam poteftatcm,’^ 
&c., and as all recorders were to have the fame powerSf itr 
was nugatory to fay that the deputy fhould have the fame 
powers recorder would have : the words habeat H 
kabebity &c. give tlie deputy for the time being whatever 
power the recorder for the time being would have. They 
alfo referred to the words appointing the recorder for the 
time being a jufiice of the peace, and argued that the 
appointment of the deputy was given in fimilar terms. 
Pradiiius recordator does not mean John Simpfon but the 
modern recorder beforefaid : if the reference had been 
meant to apply only to the individual, it would not have 
ilated merely his name of office. [Lord Elknhorough C. J. 
PradiBus having been before applied to John Simpfon the 
modern recorder \ when in die fame fentence preediBus 
recordator is ufed, mull it not be underftood that the 
whole defeription is to be brought down, and then it 
means merely the aforefaid recorder^ but the aforejaid 
recorder John Simpfon.] Inftead of ** et quod httjttfinodi 
deputatus,” &c# the language (hould have been deputatus 
eju£lem Johatims Simpfon^ or hujus, or illiuS, if it had 
been meant to confine the deputation to him alone : hujuf* 
modi applies rather to the nature of the office : and if 
recordaton tllius in the fame fentence meant John Simpfon^ 
tile Ivords pro tciHpore exfjlensy which foon aftet foHoilr, 
could not with any propriety be applied to him. Then if 
f^t is to be relied upon, how docs that accord with de*^ 
bet ? The word moderno ejoes not mean the fame as primo, 

but 



THEif «WtT» YU% m 0£a&ljFE 


bmnidf tnodtm recorder under Aat charter ; and it 
is the fsMue as if it hac^faid that it fbould be lawful for 
the recorder created by this charter, who is now John 

^ ^ ' i • TfteMiyefCf 

SmpjQn, to make a deputy : and when reeotdatori§ is im* ST.AiiAii*!. - 
mediately after mentioned, it is without any term of r^-' 
ference to John Simpfon and therefore when it recurs 
again with die adjun£i pradiSH, it muft refer to the of* 
ficer, the recordUtor, who is before mentioned alone, 
without reference ^to John Bimpfon. They referred to the 
Earl of ^hritvjhury^s cafe {a). And laftly they argued that 
if die words were even ambiguous, the reafon of the thing 
ought to decide the conftruftion in favor of the officer, 
as recorder : and that this conftruftion was ftrengthened 
by the cotempoianeous ulage, and by the evidence of the 
by-law ; though that was bad in attempting, aS it did, to 
fetter the power of the recorder by requiring the appro-^ 
bation of the mayor and aldermen : and the eaciftenefe of 
that by-law, which made it doubtful whether fuch ap- 
probation were nccclTary, fufficiently accounted for the 
non-ufer of the power by the intermediate recorders. 






Lord EcLENBonouqH C. J. We are called upon to 
put a coiiftruftion upon tlie charter of Charles 2., and 
the queftion is whether the power of appointing* deputy 
were by tliat charter confined to John Simpfon alone, the 
firft modem recorder under it, or whether the fame 
power extend to all future recorders ? It is material 
tp confider how the corporation was conftituted in this 
refpecl before that charter. The recorder was a branch 
pf the ancient office of fteward, and had branched off* 
in the name of recorder under the charter of Charles i., 
^ terms of which the recorder was execute the 
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dtttM^s of his office in perfon, U that dnty^iMrefe ton 

taxed upon the application for th^|^w chatter in the time 
of Charles 2.) we muil look for the alteration in the precift 
words qf that tharteVi and we ffiall look at ffiein with 
jealoufy : we (hall alibcompare them with the other parts 
of the fame charter in l^hich a power of appoixititig % 
deputy is given to the town clerk ; and we find that 
thofe who drew the charter were well aware of the pro- 
'per^general words to be ufed in giving a general power 
to the officer for the time being to appoint a deputy^ 
when fuch a general power was intended to be given* 
The words of that claufe are ^^volumus etiam quod 
bene liceh t eidem T. Richards etcuilibet communi clerico fucn 
&c. to execute the office by himfelf or his de-i 
puty, &c. \ but fuch deputy is to be approved by the 
mayor and aldermen for the time being or the major part 
of them. Now that claufe names not only T> Richards^ 
the then town clerks but all his fucceflbrs ; and com-* 
pare the terms of it with the woxds in which the 
power in queftion is given; and if there be np real 
doubt or ambiguity in thfem, I fliould be loth to refer to 
an extreme cafe of perfonal Uvos^ox their conftruftion, 
when the crown has fpoken plainly for extending the 
feme power of appointing a deputy to all future rci 
corders. Now the power is in terms given to John 
S/mjj/^/^>perfonallynained| and called themJ^rfi recorder 
of the borough f and that cannot by any conflru£bion refer 
to all future recorders, but it is a natural defcription of 
the perfon, and by his particular defignation of tmder^ 
recorder : and he is to make a fufficient perfon ^*firi et ^ 
deputatum /uum,^ &c. Then it proceeds, et qwQd htPm 
JnJmodi deputatus’’ ibould take his oath; deputy ai 
whom ? of John Szff^Jpff $he modern recorder : no 

©they 
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jodiesr Mnd of deputy is mentioned before t fuch depufif 
dien^ is to take hie oath|before the ihayor fir the iim^ 
heif9g 9 theCe latter words are relied on ^6 leaking pro- 
fpe£^iii»ely to all future mayors $ but John Simpfon might 
Jive for many years, while the mayor* would be changed 
every year ittherefore die words of fucceffion are there 
properly introduced as applied to the office of mayor be*» 
fore whom the oath was to be taken. Then the deputy is 
to take his Oath in fuch mode and form as tecordator 
ejufdem burgi ought to do. Then follow the words 
which have been principally relied on in the fentence be* 
ginning : « et quod hujufmodi deputatus fic fadus, &c. 5 
(that is, by John Simpfon ; for no recorder in general is 
before mentioned 3 ) fliall have as ample power in the ab^ 
fence recordatoris pradt^t (that is of John Stmpjhn theh 
modern recorder j and if, inftead of the words of re- 
ference, the term referred to be introduced, the fenfe 
will be quite clear \) to all intents and purpofes as the re- 
corder fir iU time being (whith are the words principally 
relied on) by virtue of that or any former letters patent 
has or may and ought to have and exercife. That is a 
reference to the funftions of the recordeiTy that is, of 
the modern recorder John Simpfon^ or any of his prede* 
ceffors. Full power is then given to the mayor for the 
time being to adminifter the oath hujufmodi deputato : 
but no other deputy was predicated than the deputy of 
John Stmpfm* Then follow words which throw a ftrong 
light upon the preceding claufes ; for after having done 
with the particular recorder John Simpfon^ the charter 
proceeds to fpecify the general power of every recorder, 
by providing quod recotdator burgi prsedi&i pro tem^ 
fiire emflens^* and then it ufes the words perpetuidm 
{it et exit (which are put in contraft with the modemus 
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ri^rdator before nafned,) jufticwiog pgcis/" fcc. Rut, if 
any doubt could be made whetl^rtbe words wbicbltevo 
been commented upon had bepn accidentally ufedi theire 
is in the fame chai^er anothi||)^claufe giving power, to 
the then town cle^k Thomas Richards y and to every fuio- 
ceeding town clerk,ttd%ppoint a deputy \ bu| then fucb 
deputy is to have the approbation of the mayor and aj- 
dermen. No fuch approbation is required for the re- 
corder’s deputy j which (hews that the crown conferred 
the poWer of appointment on John Simpfon from convic- 
tion of hisperfonal fitnefs to judge of the fufficiency of 
his deputy. I do not bring in aid any materials of con-* 
ftru£lion from the fubfequent charter irregularly prepared 
in the time of James 2., nor from the opinions of any 
recorder as to the meaning of the charter of CharUs 2. : 
but I cannot refrain from obferving that in faft no appoint- 
ment of |i deputy has been made by any other than the 
firft recorder down to the year 1782, when the prefont 
recorder n2ymed a deputy who afted for a (hort time : and 
that 15 tjic only extrinfiq qircumftance I would refer to 
in aid of the con{tru<^n of the charter; which^ how* 
ever, I think, requires no fu^ aid upon the prefeut 
queftion. 

C|tosE J- The queition is whether the power of ap- 
pointing a deputy were given to John Simpfon alone, the 
modern recorder named in the charter, or were meant to 
be extended to his fuccelTors in the fame office. ^It is faid 
that there could be no reafon for giving {och a power to 
*bim in particular: but looking attentively at the words of 
the charter, it appears to be given to him by name, de- 
feribing him alfo as the modem recorder. Then Idoliiig 
\o other parts of the charter, we find that wlietc the 

power 
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power of appointing a deputy was meant to be given ge« 
fiOia£[y» as in the inftance of the town olerk, it is giw^n 
to hitn and each of his ^icceiTors. That is an argunlent 
which I confefe I am not prepared to^anfwer^ and there- 
fore I fed inclined to iMbpt my Lord's conftru£l:ion of 
the charter. And though I cani^t dflign any fatisfa£lory 
ireafon vvhf the power Ihould have heen confined to the 
fall recorder under that charter, yet it is fafer to abide 
by what we find exprelTed in the charter than to proceed 
upon conjefture of what might more probably have been 
intended ; efpecially where the other conftruftion has 
never been adopted in praflice till a very recent in- 
llance. I therefore agree that the mandamus ought not 
to go. 

Le Blanc If the woiJs of the charter appear to 
us to be plain, we ought not to look to what we might 
confider as the motive which fcould have governed the 
crown. What were the motives for giving this power to 
the then recorder only, we cannot now conjefture ; but 

if we collefl: from the words tjiat the crown did fo in- 

* 

tend, we muft give efie£l to that intention fo exprefiexh 
Now dt appears that vWien the crown meant to give a 
power of appointing a deputy generally, it has given it 
to the then town clerk and all future town clerks in^ ex- 
prefs words. But when power is given to the recorder 
to appoint a deputy, it is not given to the recorder gene- 
rally, but the crown declares that it may and JJiall be 
lawful jJlfeerfz/Fo Johanne Simpfon, moderno recordatore" 

to make a fufficient perfon deputatum fuuni^ In the ofilca 
of recorder. It is argued that this is to be underflood 
as a grant of the power to the modern office of recorder 
faen filled by John Simffon^ as if his name bad been in- 
troduced 
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trodttoed >aierdy by way of inftancse, aNd ttot «a Mi* it 
'aikom dte power was given perfcfOaOyv Sut vAmi we 
find that in ev#ry other part pf the zcltaiter where Ihe 
crown me^nt to give a power generally to be oxerdftd4sy 
dte officer for the time bcin^l||^ is fo exprefled, we can-< 
not fuppofe that Site like words would have been omitted 
• hk this party if tbd^^ow^r in queft k>n had been intended 
to be given generally. An argument has alfo been ffiiifedi 
upon the words of the claufe giving power to the mayor for 
the time being to adminiiler an oath to the deputy fo ap- 
pointed ; but that was at all events neceffaryy^ the mayor 
being an annual officer. It is alfo relied on, quod A«- 
jufmodi deputatus,” fo made, nominated, and fwom, 
Ihall, in the abfence of the recorder aforefaid, have the 
fame power in all things ** quam recordator burgi illiua 
fro tempore exifenSf** See, : by which, it is faid, muft be 
underftood that the deputy for the time being, was to have 
the fame power as the recorder for the time being. But I do 
not know how elfe it could be properly deferibed? it 
could not properly have faid that the deputy fliould have 
the fame power as waA^fore given to John Simpfonj for 
he was to exercife all me“ powers which had been before 
given to the office of recordet'*^ virtue of any former 
letters patent as well as by that charter. It appears there- 
fore upon an attentive examination of the charter, that 
the original claufe conferring the power in queftion does 
pot .contain any ambiguity which {hould lead us to pick 
out the meaning of the crown from other parts of the 
lame charter^ though as far at we can its meanijfig 

from other pans, it falls in with the natural meaning of 
the words ufed in that claufe $ and that thofe expreffions 
which have been relied on as warranting a more ex- 
tended conftru^on of the power may all be explained : 

there 
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Aere is thlrefon; no foch doubt upon the meting of the l^io. 
chfoter as ftouhi induce the Court to grant the wrjj^ for 
the purpofe of putting tl^; defendant^ make a fpecial « 
letum* 



Thcl^lf^oC 


Baylet J. The tru# conftru£lion of the charter is 
that Ae right of appointing a deputy was meant to be con- 
ifwed to Mff Simpfan the modem recorder und^ the 
charter, and not to be extended to his fucceflbrs. There 
might be motives weighing with the crown for conferring 
fuch a fpecial power: he had been recorder for fome time, 
had been tried and approved, and reliance might be placed 
on his perfonal judgment and diferetion in the exercife of 
fuch a power : he was appointed by the crown under the 
new charter \ but future recorders would be appointed 
by the corporatioi i, and the crown might not intend to 
give future record* jrs^ie fame power of putting a deputy 
upon the corpora tion whom they might not approve^ 
And in fail fince ‘ the death of John Simpfon there has 
been no deputy i *€Corder appointed till the time of the 
prefent recorder. It is not necciTary that there fhould be 
a power of appoi nting a deputy for fuch an office j and 
if the crown had mejmt to give the power generally, ic 
would not have ^ afed the fpecial and reftsi<Efivc wprds 
which it has done in the claufe conferring it. It is alfo 
to be remarked th at there are two other claufes in the 
charter giving pou ^ers to officers in general terms which 
extend to their fui ;ceffors ; which would naturally ha\ e 
led tl4 crow|gp ha i^e ufed thef ime general words in tins 
claufe if it Md mermt to extern I the power in like man- 
ner. One of the’*n is tliat w’ tiich makes it lawful for 
Thomas Richards the town clerl and for every fuQOsedi ig 
towncleri to appoint a deputy y fiththe approbation of the 

’ mayoi 
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"* *$Io. mayor and aldermen : the other inhere pJlr is given 

the ^ to Ae record ^* fir tic time hing fir ever efter to be a jut 

« rice of the peac^^Wvhlch extend^ to all future recorders. 

i The change ^ of phiafe in thefe inftances from that ufad 

in the claufe in querfion {hevrdl||||tehange of intention in 
the giver of the * ^nd <|lerefore, without further 
cril^ifuig ^nd coir^enting upon the words of the claufe, 
I agree with the Court upon the general conllrudim 
of it. 

Rule difchgrjged^ 


y^'fth’ againfl The Ju(Hces»of Staffordshire^ 


Ko appeal lies 
to the relTiont 
againil a con- 
Va^Ion and 
commitment in 
execution fur 
three momhfi of 
a collier under 
Ch^ flat. 6 G, 3. 
r. a s for at3> 
fenung himfclf 
from his niaf* 
ter ’8 fcrvicc , 
the claufe of 
appeal in that 
llatute except- 
ing an order of 
temMitmentf and 
the order of 
comnnitment ia 
queUion con* 
taming 4 con* 
vision of the 
collier for an 
dfftfnce within 
thf aA» 


Mandamus was applied for, commanding the de- 
fendants to caufe continuani^ to be entered upon 
ikxi appeal of Jofeph Thompfon againft a record of convic- 
tion of him as a hired fervant to E* Sheldon for 
ahfented himfelf from the fejcvice of his mailer, without 
his confent, down to the i^ext general quarter fefllons to 
be holden for the and at fuch feflions 

to hear and determine tB8 hiatte^^qjf fuch appeal. The 
afBdavits fet out the inllrUziMmS^ itfelf at large, viz. 
« County of Stafford — ^To the conftables, &c. and to the 
^ keeper of the houfe of correftion at Stafford in and for 
the fud cou Ay— Whereas Jofeph Thompfon ^ a hired 
<< fertaht to £. S. qf the parilh of Tipton in the faid 
county, collier i is this day brought before us, tw6 of 
** his majefty’8||uflices of the peaedTor li||^faid county, 
ei is law^fully conviJiedy as well by the oath of thes^ 
m E. s. as otherwl fe, of being h*is lawful lured fer- 


« Tint, and of having abfented himfelf from his ferries 
^ id the inad parifli of 1 *, &.c. tvithbut his cohfent, before 
' . • « the 
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the Imitation of the term of his contrail to ferve— ^ ,J8io. 
Tliefe are therefore in his ikme to iharge ^ 

and command you^he faid conttaHe to take and con-? ajjl^^ 

' 4 t y^j fjjg 2 ". tig^the houfe correffcion aforefaid, 

and deliver tiini to^p keeper j and you the faid keeper 
to receive the faid jtx. intj^J^I^ cuftody, and fafely 
him there keep two months ftom the date lleteof. 

^ Given under our hands and feals this 29th of January 
1 8 JO.” (Signed and fcaled.) That Thompfon im- 
nipdiately upon or foon after fuch conviction, and before 
he wa.^ conveyed to the houfe of correction under tliat 
warrant, gave notice in writing to ^heldon^ and alfo to the 
<X)nvi£ting magiftrates, of his intention to appeal to the 
next felTions agalnft fucli conviClion, and offered to enter 
into a recognizance before one of the fame magiftrates 
with fufficient furct^ conditioned as in tlie ftatute is di- 
rected 5 which was refufed. That notices were again 
given to the magiftrates and the profecutor on the 23d of 
^ April laft, more than fix days before the feflions, that 
Thompfon would appeal againft the conviClion \ and he alfo 
entered into a recognizi'nce befoie another mngiftrate to 
appear at and abide the order, ^c. of the Court. That 
he entered his appeal the felTions on the 3d of Aiay, 
and proved his notice of appeal and recognizance ^ but 
when the appeal was called on, the clerk of the peace 
informed the Court that no conviCi:io% order, or deter- 
mination of the magiftrates againft Thompfon JasaA been 
returned to the feflious \ for which caufe and no other 
the appeal||p|is difmilTed without trial. ^ 


Jervis and Tetit oppofed the rule, contending that tlie ^ 
warrant of commitment of the 29th oi January x8io was 
a commitment in execution nnd^ the flat. 6 Geo, 2* ^5* 

Vox.- XII. P p This 
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This ftatute was paffed in extenfion of the flat.lo Geo. 2 
c. 19. in pari ; and the 4th fc£l. provklo*^ that if 

any artificer, collier^ See. fliall conCra£l to work ulih any 
perfon for any' time, ?nd fliall abfent hinifclf frum his 
fer\’'ice before the term of liib con^dl fliall completed, 
or be guilty of any otiler mifdemeanor, any juilice of the 
peace of the county or place, on complaint made upoigi 
oath by the maflcr> &c. may ifTiie his wairant for 
apprehonfion of fuch collier, &c. and examine tliC com- 
plaint ; and if it fhall appear to the juft ice tlun fneh (jbl- 
iier, &c. fliali not have fulfilled liis coritracT;, Or hath 
been guilty of any mifdemeanor, it fliall Ijo lawful ikir thtt 
julciccs u to n uU him to the houfc of corrc(ftioii for any 
time not exceeding three moiilli^’, nor lefs tliaij one. By 
/.a. of the foiiner act the impnfoument was confined 
to one month. And by /. 5. of l|pth a£ls tJie appeal, 
viliich ii) given in otlier cafes v\dtliin tlic two a£ls, is de- 
nird in this cafe: for it provides, that if arty porfoijl^ 
Ih dl lliink himfclf ?ggii(‘vcd by fuch determination, 
order, or Wcxrrant of any juftice of the peace as afinre- 
fiiid, an or dir of every fiuh perfon 

‘‘ may appeal to the next genei.d, feflion&, 5 cc. giving fix 
notice Zzc. and eineiin^ into a recogni/aiicc 
\»'uhin three days afn r fiicli n<mcc, &:c. with fufiicient 
fuiety condition-'d tiy his appeal,” &c. This tiieu 
muli be taken t6 be an 01 ,tf of .onimitm.nt v/ithin the 
meaning of llie a (ft, ^excepting it out of the (d lufe giving 
tlie appeal *, which claufe wJl Hill operate upon other 
cafes with'.n tlxe^jtv/o acls 5 fuels as crdeis compofing 
difTerences and refpccling Vvugos betwcin tliC mailers j 
and fervants there named, and for determirung the amount 
of fati^fa£lion for lofs of fei*vlce. It is a com iiflicm and 
an order of commitment of iIk: offender in the fame in- 

ftruai.mt : 
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ftrumcnt : it is not therefore open to the objcaion taken 
in The Kifj^ v. Rhodes (|[), where the id^ri^ant was com- 
mitted in execution lulder the vagrant a£l (/^), without 
any previous conviftioi^oi the ofUnce. And though it 


was faid by Bulkr J. in Tj^e King v. Eaton [l ), that juRices 
of peace ought in every inftance to IriUturn a conviQion to 
the feflions, whether an appeal be or be not given ; yet the 
reafon afligned was that the ciown might not be deprived 
of its fliare of the forfeiture ; which does not apply to 
a cdffe of this fort. But fuppofing the Court wcic of opinion 
that there ought to ha\e been a feparate convi£];ion re- 
turned to the feflions, againft which the party might liave 
appealed, and that the appeal is only leflraincd in the cafe 
of a fimple older of commitmcnL in execution, as dillindl 
from fuch convi^Tlion ; yet the two months’ impiifonmcnt 
having long fincc c\p||ed, the comt would not now do a 
nugatory aft, by granting a mand imus to the fefiions to 
^ceive and enter continuences on an appeal, from wliich 
no cfFeft could enfuc. 


Tht. Juftices of 

bTAirroRO- 

SHIRK. 


Qajdte^ contra, contended that tlie convidicn and the 
lommztnunt in ixtcuUon were two diflinct tilings \n their 
nature, and could not in legal cont^'inplat.on be united, 
by being blended together in the fmic inftrunieiU: and 
that the latter only being excepted out of the appeal 
claufc by the dcfignation of an oulr cf Lonvmtnietity an 
appeal layagtinll the r^nviElinj, undei the general terms 
of the 5th claufc, “ that if any perlon fhall thmk him- 
felf aggrieveS^y fuch dumninatioiiy ordef^ or n.varratit of 
lany juftice of the peace, (except an order of comrait- 

(a) 4'Ttrw Rtp 220. and vide v. C-o/fr, 6 i 2 </ 50^ And 

iftaj/ey V Jojtj n, ante, 67. 

17 0. 2^ f 5, (f) 2 Tff-w J?f/. 2S5. 

Fp a 
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merit J he may appeal,” &c. If this ckufc do not extern! 
totxinviiSiions undor the 4th daufe, there will be little elfe 
for it to operate upon in the fta{ute ; for the only other 
power to executdd by the peace is under the 

firft claufe; where aja apprentign Ihall abfent himfelf from 
his maftei’s fervicejl^and (lull refufe to ferVe him for a 


further time in pioportion to the lofs of fertice during ,die 
contraft, or to jnakc compenfation to his matter for it; 
in which cafe a jutticc of peace, on complaint of the 
matter, may determine uliat fatisfadion (hall be made to 
the matter, and may commit the apprentice to ||le houfe 
of corredion not exceeding three months, if he do not 
give fecurity to make fiich fatisfadion. {^Bayky J. The 
appeal claufe will operate upon the determination or order 
of the juftice as to the amount of the fatisfaftion to be 
paid to the matter by the appreilfcc under the latter aft, 
if he do not ferve oat hU loft time.] It is difficult to 


fuppofe that the legiflature meant to give an appwl 
againft an ordei for a further fei vice of perhaps 24 hours, 
or for the paymentof ftiiillngs in fatisfaftion of the 
lofs of fervice, and yet^0 deny it in the cafe of a convic- 
tion to be followed up by thre^ months^ imprifonment. 
fLord Ellenhorough C. J. To w| 0 [t clfe than this order of 
commitment can the words of exception in die appeal 
claufe apply ? he Blanc J. Thio is a conviftion and a 
warrant of commitment in execution at the fame time ; 
the aft does not f<fparate them ; and to giv6 the exception 
in the appeal claufe any effeft it mutt operate on both. 
Under the vaajjjfit aft the conviftion and (^Rrimitment are 
always, in the lame inftrument.] There mutt be a con^^ 
viftioii before there can be a commitment. ^Bayley J. 
There mutt be a conviftion in the warrant of commit- 
ment. The objeftion in The King v. Rhodes was, tl at the 


warrorUi 
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mnrrant tif commitment did not include a convi^ion : it 
only ftated that he wal charged bcfcw the juftice with 
hemj^ a rogue and vagabond ; and it did not piroceed^ as it 
ought to have done, to ;|||^dgc the defendanf to be guilty 
of the offence charged.] 4, Unlefs t]^ appeal lies in this 
cafe, to get rid of the convl'^ion, aTOough the period of 
imprifonment has expired, the party grieved is without 
redrefsj for fo long as the conviftion remains in force, it 
wdll be an anfwer to any a^ion of trefpafs. 

Lord‘i|^ELENBORouGii C. J. It IS not for us to fay whe* 
ther it may be convenient and proper to provide a remedy 
by appeal for a party grieved by a commitment in execu- 
tion under this a£i : we can only declare what the legifla- 
ture have faid in this cafe ; and when by excepting an 
order of commitment of the appeal claufe, they have 
faid that there {hall be no appeal againit fuch an order, 
ajpd when the commitment muff for this purpofe be taken 
to be one and the fame thing with the conviction, we 
have no difcrction left to exercifif upon the fubjedf ; and 
it does not become us to fcan ti||i wifdom of the provifion 
"lyhich the legiflature enafted. 

Curlcfjy 


HBfck 
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July bill, 

Tlie plaintiffs 
1 avit)^ contradl- 
cd by chariei - 
party fealtci ro 
Ur a Oiip, then 
in the ^baniiSi 
to Irci^ht to tlic 
defendants ior 
eight months, 
to commerce ftom 
the day ej her 
failing froTi 
Cravtf ml on 
tac \<.y igc rl etc 
irtd, and ha /- 
i g to tn mttd 
ta t Ihe fh ad 
fa 1 tfom the 
17/ 1 / ti /o If 
Biitifll /o t in 
tJ e £pg)ifh 
th t etc t3 

I’V (Uti\ 


White aM Others againji Parkin and Others. 


'JpHE plaintiffs, ^owners, brought affumpHt againft 
the defendantsme freighters of a fhip, and the de- 
claration contained a fpecial count, ftating the charter- 
party of alfreightment after mentioned ; and that the 
defendanti*, in confideration of the plaintiffs permitting 
the fliip to take in her goods in the Thames^ inftead of 
her loading at a port in the EnghJlj channel, pjroifnifed to 
pay foi fuch iifc of the fliip, after the rate in the charter- 
party mentioned j and that the pay Ihould commence 
and be accounted from the day the Ihip flaould be entered 
outwards at the cuftoin-houfe. Iheic weic aifo general 
counts for the ufe and dclontioii tof the ffnp- At the 
tiial in Ljhdon bcfoic Loul LlUiihorough C* J. a verdift 


ihoL Vtc fj r,'^ taken for the plaintiffs for 397/. 16s. SE fubjeft to 

opinion of the Court upoA the following cafe. 

bring b^c\ a 13 y charter-party of af&richtmcnt, under fcal made the 

r turn-cu o lo ' ^ 

Lsden, aUi- i^thof Novfmh t iBcB plaintiff's, as owners of the 
\ y pjiol \\iui Ihip S/r Siam) Sm th^ tlien lying ^ the W(Jt India docks, 
let her to freight to the ilcfeH^nts by the month for 
® calendar months, to begin and be accounted from the day 
if failing from Gravcfencl on tie voyage afurmen^ 

tie llnmcs,ai d tiofud^ and for fuch further time as miplit be neceflary to 

thal tilt freight ^ 

Ihou cl compfeite the fame^ upon thefe terms. The owners co- 

'mtwardsat7be vcnanted with the freighters that the fhip fhould with the 

hddThauhia oppoftuni^|f^ of wind and weather fail from the 

comralft and proceed direft, agreeably to the inflruftions 

diftinft from q{ the freighter, to tififone Britifli port in the Encliffi ebanr 
and not mcon* c; ✓ o 

fiftent with the 

contraft by deed, being anterior to it in point of time and execution, and might therefore 
bf enforced by a^ien of alfumpfit. 


mtl. 
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and on her arrival there fhonld be ra^le tight and 
ftrong, and in every rofped feaworthy, and be manned, 
armed, and equipped ts therein mention^, &c. and 
Ihould thereupon take board at fucli her*ordered port 
all fuch lawful goods as the freightig^ fliould tender, &c., 
and fail theieuith from her loaditi^ port, and proceed 
diredl to Barhadois for orders, whether to unload at Hayti 
or Martiiiiqi Cy 8 c c. and take in a return cargo, and re^ 
turn tliorcwitli dlrccl back to the port of Lomlc/i, and 
tliere make a true delivery of the cargo to the freighter^*' 
In corH^d^'i.ition whereof the ficiglilers covenanted to 
provide the king'’c» licence and other ncceflary document# 
for the voyage, and to load the fliip at a BntiJlj port in 
the ell tiiiud, and to^Sifpatch her to Bet* huJoesy tkc. 

and to unload the outward and bring the homeward caigo 
at and to the pi ues ahd in the manner di'fcribcd, and alio 
to pay to the owneis for freight dun fig the fatd t nagt and 
rmploy at the rate of 401. per ton of the flap’s legiiler 
tonnage, per calendar momth, for 8 oak ndar months cer- 
tain, to bigin ajiJ he ai.(0uniid from thi day ofhtr ft ihngfrom 
Gravefend in ihe outnvaid voynf^y and at the like rate fur 
fuch funlut time a&jUie fl^ip Ihould be continued la tho 
fervice and employ oFthe ficightevs, until the final dif- 
charge of her homeward cargo at the poit of Leuden. 

After the execution of the charter-party, upon tlic ap- 
plication of the defendants, it wms .giecd between them 
and the plaintifls, that the fliip, iaftcad of loc*cling^t feme 
port in the channel, Ihould take in her cargo in tlie 
Tham^Sy an^ that the pay of the Ihip j|[ioukl commence 
from tlie time of her being entered outw^ards at the 
cuftom houfe. The charter-party however was not 
waved, but was to ftand in all other lefpefts. In coa- 
(cquencc of this agreement the fhip took in a cargo in 
p p 4 
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TUtmes^ v^gB entered ontwards at the cdftomJKHife 
the joth November^ and failed firotrf GPttvrfimd on the ^Tth 
of Jnntiary and went to Fakmmthy where fhe took 
in fome pilchards. Stie afterwa|ji$ proceeded to JDo- 
miftgdf {Haytif) deliw||^ her outward cargo to the orders 
of the defendants, tooKin a return cargo on their account^ - 
and returned back to London. AH the freight due aCf* 
cording to the charter-party, computed from the veffers 
departure from Gravtfend^ has been paid : the fum for 
which this adlion is brought is the additional fum for the 
pay, computed from the entry outwards at the#^ftom- 
houfe, according to the agreement above-^-mcntioned for 
the {hip’s loading and detention in the Thames. The 
queilion was, whether the plaintiflFs were entitled to Wtm 
cover it ? If they were, the verdiil was to (land ; if not, 
a nonfuit was to be entered. 


Taddy^ for the plaintiffs, fald that as there was a good 
confideration for the promife laW in the declaration, the 
plaintiff would be entitled ^ recover in this aflion the 
additional freight for the’S|p|ifiid ufe of the {hip froin 
her loading and entry outwafds in*^ Thames until her 
departure fro^ Gravefendy from w«Pl time {he proceeded 
under die charter-party, unlcfs that deed flood in the 
way. But he contended diat the new promife would 
fupport this action either as a fubflitution iq^lieu of the 
ongina&|b{itra£t contained in die deed, or as an addition 
to it*. It has been fettled fince Blakds cafe ^ that ac- 
cord and fatisfafi|||i is a good plea in every cafe of a fpe-» 
riaity where damages only are to be recovered for a 
wrong or default fubfequent to the deed, though not 
where a fum certain is due upon the face of the deed* 




Now 
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liere, after the (hip has been loaded bji the 
in this T^amesi under the ;Eiew agreement^ of which he 
has derived the benefit| he cannot objeQ^|)|u^ (h^ was 
not loaded in the channel ^ though the agre^ent to loa4 
in the river could not have been jjAauied in bar of an 
a&ion on the fpecialty ; for after parpl contrafl has 
been carried into eSeO:^ a new caufe of a£iion arifeS) an4 
the rights of the parties under the fpecialty are varied^ 
net by the parol agreement to vary them, but by what has 
been done and accepted between the parties. In the cafe 
pf Hot^m V. The Eajl India Company {a)^ it was doubte4 
whether fa£ls of this kind could be fet up in defence by 
way of plea to an aflion of covenant on the charter-* 
past, and therefore the queftions between the parties 
were tried in feigned iifues : but Lord Mansfield faid, 
he had no doubt but tliat if the delivery of the cargo 
at MargaU was in the contemplation pf the "parties fub- 
ilituted for a delivery at London^ it might have been aver- 
red in an aftion of covteant.” And Buller J. faid, 
there could be no doubt piSi ^he fubjeft of the firft 
iiTue, if the parties had in the ufual way by an — 

a£lion of covenant oivj^ chafter-payty. If an a£l under- 
taken to be done be d«|icnfed udth by the other party, ip 
is fulHcient fo to date it on the record." But, ^dly, at 
any rate this new contiadl may be fuperinduced upon the 
other : [JLori^llenhorough C. *J. that is, if it dp not con- 
tradict the terms of the fpecialty contraft.] TliKM can 
be no contradiction between them, inafmuch as Ihe parol 
contract is Ipr an antecedent period t<|||he other % and 
there could have been no remedy on the fpecialty for the 
ufe and detention of the fliip up to the period of her dev 
parture from Cravefend. Hp referred tp Fanner 


Itl4* 
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Mears (/?), where the affignee of a refpondentia bond 
covered in an aftion of indebitatus alTumpfit againft the 
obligor, upofi a collateral promifb made by fuch obligor 
by an indorsement uf)on. the bond, engaging to pay the 
amount to any affigt^ of the obligee ; no aftion being 
maintainable on tlie bond itfelf by the affignee in his own 
name. ^^BnyLy J. obferved that that cafe had fince been 
doubted (/>).] 1« fcjler v. Jllanfon (t), where articles of 

partnerlhip under fcal were entered into between the 
parties, containing a covenant to account yearly and make 
» final fettleincnt at the end of the partnerlhip V^'^imd on 
the dillblutioii of it, they accounted, and ftruck a balance, 
which was in favour of the jilaintiff, including items not 
conneflcd with the partnerlhip, vrhich the defcrifeint 
promifed to pay tlic Court held that afiumpfit lay on 
fuch promife : and Bulleri* faid that it would have been 
the fame tliougli fuch account had not included any other 
than partnerlhip items. 


Scarleii contra. If thb could be cohfidcred as a new 
contrail: fubflituted in for that under feal, it would 
jhew that the plaintiff *might fued on the fpecialty 
for the breach of it ; but that colife not be, there being 
no covanant in it for the additional freight ; and the doc- 
trine of accord and fatisfa£lion cannot apply ; for that 
can ou}y be a good plea after the coven?mt is broken. 
Nor the principle of waver apply ; for as in cafe of 
» forfeiture, though the party injured may^ave the for«* 
feiture, he doei|not wave the covenant itfelf. Then the 
queftion is, whether where parties have contrafted under 
feal for the ufe of a certain thing, they can by parol fuper-f 

{a) %Blac, Vep. 1969 . 

This was by Lord Kenyan C. J. in John/on v. 1 I04.' 

ft TVrifi 479— ^482. 

add 
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add other terms and conditions to' the covenatft. And 
when it is faid that this agreement is confiftent with the 
charter-party, the diilln£i;ion is more in fiords than in 
cfFeft ; for the fame thing may he faid ^n every cafe 
where a new term is introduced Jl^'parol into a fealed 
contract, which before was filefll upon the fubjeft* 
[Lord Elleuhorough C. J. The parol agreement was for 
the ufe of the fhip for a different period of time from that 
in which the charter-party attached. Until the period 
covenanted for arrived, might not the plaintiff have let 
his fhip^''but to any other perfon ; and if fo, why not to 
tlie defendants ? It is only by blending in tlic fpccial 
count the two contra6ls, that any difficulty appears to 
araife \ for if the cafe had ilSod upon the common count 
for the ufe and hire of tlie flilp for the antecedent period 
before her arrival at ^ravefend^ no anfwer could have 
been given to it on account of the exlllcncc of a charter- 
party, which did not attach till her departure from 
thence.] The anteccdeiif contra<Sl: Went to affctSl: the 
execution in part'^bf the contraft under the charter-party, 
by which latter the fliip w^aS |||procccd to fome port in 
the EngliJlj channel, Mjd thel^ take in her loading : fhe 
therefore failed as upro ii different voyage under the new 
coijtraft. He then cited a cafe of Lejhe v. De la Torre, 
tried at the fittings after Trinity 1795, before Ld. Ken^ 
yon C. J., where the declaration was in debt upon a 
charter-party againft the freighter, and alfo con|^aifted the 
common counts in debt. The defendant had%iartered 
the fhip of* the plaintiff to carry cor|jj|to Barcelona in 
Spainj and 65 running days were to be allowed for wait- 
ing for convoy at Portf mouth and Ferrol^ and fo much per 
day was to be paid for demurrage. The defendant, find- 
ing that the ftiip was likely to wait at Portfmouth a long 
I r time 
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tim« iBt convoy, and that the Spnnijb convoy ttraS at 
Corunnoy perfuaded th^ matter to go to Cmmna and wait 
for the convqy there ; but in fa6l:^fter going to Corunmy 
he waited theVe for the convoy much beyond the 65 run- 
ning days; and who^ihe adiion was brought againft the 
defendant for the detnurrage, he defended himfelf upon 
the letter of the charter-party. The plaintiff on the other 
hand fet up the agreement to fubftitute Corunna for 
Porifmouth, Ld. Kenyon objefted that there were no 
fpecific damages agreed upon for which debt would lie* 
The plaintiff’s counfel then fuggetted that he enti- 
tled to a verdidl on the count for a quantum meruit. But 
his lordttiip decided tliat the agreement Ly charter-party 
being under feal, the plaintill' could not fet up a parol 
agreement inconfiftent with it, |pd which in effeft wa$ 
meant in a certain extent to alter it. 


Lord Ellenboroogh C. J. Hcic there is no conflidl 
between the charter-party and the fubfequent agreement. 
It is true that where there is a contraA under feal, the 
parties cannot difpenfe by^rol with the performance of 
any of the covenants in it. But the agreement to 
load the Ihip in the Thamesy before flie proceeded to 
Gravpfendy was for a period before charter-party at- 
tached, Then what objeftion can there be to give an 
earlier r(?ward for an earlier inception of the fervice than 
that covenanted for under the deed. The 

parol agreement merely boi||wed fome of the terms 0^ 
the charter-part^y refere^e to it, but does not contra- 
dift or^ifpenfe with it. If there had been lefs ingeihuity 
exerted in framing the fpecial count in the declaratfon, 
and the plaintiff had ftood upon the common count for 
tbe ufe and hire of the ihip at a time antifrior to that of 
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flia charter-party, there would not only have teen no 
tepugnanccj but not even the appearance of any, between 
the two contrails. There is however no repugnance ' 
between them, but the two well fuWift together ; 
therefore this action may well be ||iaintaincd. 

* 

Grose J. The contrails are feparate, and one is to 
operate before the other. 


x8to« 


VfBtiNk, 


Le Blanc and Baylet, Jullices, alTented. 

’ Poftea to the Plaintiffs. 


Brackenbury and Others againjl Pell and 


two Others. 


July 6tk. 


plalntlfib declared, as aflignees of the flierifT, in 
debt upon a replevin bond ; which was conditioned 
to be void if Pt//, the defendant, appeared at the then 
next county court, &c. atid th^e profauUd nxuth effecl her 
fuit, commenced agalnfl the UOw plaintifFb, for the taking 
and detaining the &c. : and they averred that af- 

terwards, at the next county court Icflion the 29th of 
April 1S07, the dfelTendant, Pc//, levied her plaint in the 
faid court again ft tlie plaintifts for the taking, &c ; but 
notwithftanding fuch proceedings, die defendant Pc// J/J 
not proJicuUher faid fuit in the faid condition y l^di^eniionedy 
Mccordin^ to the tenor^ putting of the faid 


To an a£^ioil 
on a replevin 
bond, condi* 
tinned for ^he 
deiendant to 
profe ute hia 
luit i^luw xotth 
tPiSi, and al- 
a breach 
in hib not pro- 
fLcutmir It ac- 
coraing to the 
tcnoi and effed 
or the condi- 
tion, but there- 
in failing and 
m'lking detault| 
It IS a good de-* 
fence to plead 
that the defend* 
ant did appear 
at the next 
county court 


and there prefer 

CRte his fuit which he had there commenced againft the now plaintiff, and w»iith fuit 
WM rtui depending and undetermined ; and foch pica is not avoided b> replying that the 
eltf<ndant did not proftcutc his fuit at. in the plea meniioned, but •toLoily abarul$ntd ^be 
^ame Mnd that the /aid fuu u not fitH arftndwgi Without /hewing how it wa* determined 
mid Cfiafcd to depend. 

condition^ 
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1810. cmditkn^ hut therein failed mi made default ; whereby th^ 
'■ faid writing obligatory became forfeited, &C.5 and the 

Bir»v flierifF afterwards, on the i6th Ifovnnbcr 1807, afligned 

VthL. ^he fame, &(5. to the plaintiffs, according to the form of the 
ftatute, &c.: and then they alleged non-payment, &c. 

Picas, I ft, that Ae defendant Pell did appear at the 
next county court holden, &c. next after the making of 
the faid writing obligatory, and ih.re profecutc her fuit 
^hich fje had there commenced againjl the flow plaintiffs for 
the taking, &c. according to the form and elTcft of the 
faid condition, &c. adly. That the defendant Pell^ after 
the levying of her aforefaid plaint, did profecutc her faid 
fuit In the faid condition mentioned, and which faid fni 
is Jim depending and undciermiiudu The replication to 
both pleas, admitting that the defendant Pell did appear 
at the next county court, &c. and did there profecutc her 
faid fuit as in the firfl plea mentioned, alleged that after- 
wards, and whilft the faid fuit was depending in the faid 
county court, the defendant Pell did mi profei uit her faid 
fuit as in the faid plea is nicniiontdj hut wholly abandoned 
the famc^ and the faid fuit is not f ill depending or umlelcr-* 
inineJ. 

To this the defendants demurred and aftigned for fpe- 
tlal caufes, that the replication, fo far as it relates to the 
firft plea, admits that the defendant Pell performed the 
condition of the writing obligatory ; and does not fliew that 
the faM fuit w^as legally determined •, or in what manner 
the defendant P. abandoned the fame ; or that the fame 
was difcontinue4 by her; (k that any judgment of non 
pros, or otherwife, was given therein againft her fa th® 
county court. 

Tates, 
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T^les was to liave fupported the demurrer, but the Court 
flefired to hear 

Courtlope contra ; who abandoned Ae repliiatlon, upon 
a ftrojig intimation of the opinion of the Court that it 
could not be maintained, as not fkwiiig how the fuit 
once pending was determined. But he contended tliat 
the pleas were bad, inafmuch as they did not (hew that 
the fuit had been profit nvith according to the 

condition of the bond : and that it lay upon the defend- 
ants to HiQw that, in order to get rid of their obligationi. 
if a party undertake to convey an eftate, it is not enough 
to Hate generally tliat he has conveyed it, but he mult 
flicw by what deed he conveyed it(/7). If he engage to 
difcliargc an obligation, he cannot plead gcncially tliat he 
did difeharge it, but he muft flicw how'. So licrc, it is not 
fu/Jicient to ftate that the defendant Pdl did profecute 
her fuit and that It is flill depending, but the plea fliould 
have fet forth how far it was piofccutcd, or at leaft that 
it w^as profecuted ^mth cJfiCf. \^Lt Blanc J. What is pro- 
fcwUting niith cffeCl : wh<it elfe-^^aii it mean tliaii tint it 
was profecuted to judgniciU? But here it is fliewn by 
the pleas tliat the fuit profecuted, but that it 's ftlll 
depending. Bafny J. d'hc fuit being averred to be ftill 
depend’. if the plauitnis lecovcr in this aftion^ the de- 
f< ndants may afteiwudb rvCo\tr on the replevin bond.] 
lie refened to JMor^an \ . G* ijfih {b), that the plstintlff 
l)v low luutl profecute the iuit to a fuccefsful dtcifion, 
oiheruifo it is no coiupli.nicd with the ^mdition of the 
icpLvlulond: and ulfo to Lant v. JFoulk {c)y Dias V, 


iSxo. 


Br acksM'^ 
B V9T 

I 


Vidt Pid 'V V. Yttv. 44. .ind 41®* 

(;) (0 


. Freeman^ 
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^ jFr<ma» Cgqf^r ■•tfA i R^.* 

,. i * Bac.^ir,. 485. K.^ nrjudi 'CoUedrsi^ o4!m 

‘ ' * B*!'* upon recognizances to profecute jnrits «jf ertror withi^feft : 

‘,ac.. , and 5 4io» 411- wliiich lay^ dOwli ,lbe udes 

oH^i^eading and co]lte(^$ the cafee^ that where cevjpnaAts 
are to do a mattei^^f law, performance muft be fudeadied 
^cially ; becaufe, being matter of law, it oi%ht ta be 
, exhibited to the Court who arc judgeiJ of the law, eo fee 
if it be well performed, and not to the jury, who are 
Judges of the faft: only. And fo where the corenants 
mre matters of record, the performance muft be ftiewn 
fpepally 5 becaufe it njuft appear to be done by the 
record, arid is not to be tried by the jury on the general 
iflue. 1 

Lord Ell^nborouch C. J. This is an af^ion on a 
rSplcvin bond, which is conditioned to profecute the fuit in 
the Iheriff’s court with effed ^ and the breach alligned is 
that the defendant did not profecute her fuit below accord- 
ing to the tenor and effedt rif the condition, but therein 
failed and made defaul^|rhc defendant pleads that ihe did 
appear at the next county court,* and did there profecyte 
her fuit according to the forrn4iS|S, elFeft of the condltiiin, 
and aifo that that fuitds ftill depfiiding and undetermined. 
What more had {he to allege in order to fave the condi- 
tion of the bond, unlefs it were fhewn in reply that the 
fuit^^was legally at an end. The general principle of 
plead^ is that whertf a party rejies on a varying ftate of 
things from that which 'has been (hewn to have exifted 
on the other Ifde, it is incumbent upon him to the 
variation, tlerc the fuit fiiewn by the defendant to 4 iave 

(«) 5 Term firp, l^$« {^) I SidL S944 

'been 



op m. , 

been inftitu^d and profefiuted bf her, and to 'Be ftill 
iH^ing and undeterm^d ; we muft prefund thjbthings 
asSft in the fame ftatej and that the fuit is ftill continu* 

% iK 

ingy unlefs the contrary* be ihewn ; it lay tketefore upon 
the plaintiffs to fhew that it was legally determinedfVo as- 
to eftablifh the breach alleged, that^^ was not profecuted 
with effeft. The plaintiffs have indeed replied that the 
defendant did not profecute but wholly abandoned the 
fuit ; but I do not know what is meant in legal under* 
ftanding by abandoning a fuit : and though it be alfo 
added that the fuit is not ftill depending or undeter- 
mined; yet the plaintiffs fhould have fhewn hoW it 
ceafed to depend ; and not having done that, the repli- 
cation is open to the objeftions ftated upon fpecial de- 
murrer. 
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BfACICKII- 


Psib* 


Per Curiam, Judgment for the Defendants. 


Doi, on the fcveral Demifes of the Earl and Coun- 
tefs of Cholmondelet^ ogain/l Maxev. 

ill 

JN ejeftment for a Ubiety of a certain real eftate in Where atefta- 
the parifh of Smjinfiead in the county of Lincoln, his real eftate, 
which was tried before Bayle;^ J. at Lincoln, a verdifi was th(H«:ld hi«^ 

family for life, 
and then tofeve* 

ral of the junior hranches, in fucc^Sion, to each for life,, with remainder to his firft and 
other font in tail male, with the ultimate remainder to bii own right bein : and then devifed 
hit eftate at ^ to fome, by name, of the junior branches, but not to all of thofe to whom 
be had devifed the fti ft eftate, and varying the order offucclffion, toeaclifoi life, with 
remainder to his firft and ocher Tons m Uil mate ; and then devifed that ** for default of fuch 
** iftlit,*' tlie eftate at S (hould go ** to fuch ptrfqj^ and perfons, and for fuch eftate and 
** ^ates tti (hoOld er tkmt Hme*' (| e* on the death of ths left tenant for life named with- 
out ifliie mafej “ and from time to time afterwards be entitled to the reft of his real eftate 
** by mtrtu* tf mvd under bis %»Ul held char the ultlmete remainder in fee of the eftate at 
& vefted by defent in the perfon who was tb§ tefiator't bar at the time of his death, and did dot 
remain in cont^geacy under tlic will till the death of the laft tenant for lilc without iffuc 
male who WM named m tho devife of chat eftatC) 


Vofc XU. 


taken 
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Dok, 
LeiTec of 
iThe Earl and 
Counrefs erf 

lmy 

aiotn/i 

ilAXSY. 


taken fot the plaintiff, fuhjefi to the opinion of the Court 
on the following cafe- 

The iton. Jlhemarle Bertie beiAg feifed in fee of the 
feveral eftatOB hereinafter ftated, ly his will of the 19 th 
of QBober I74t, duly ei^ecuted and attefted, devifed ^Z/liiS' 
lands, tenements, and hereditaments in the county of i/;i- 
coln^ to his nephew the Duke of Ancafer for life, charged 
with feveral annuities; remainder, as to one mouty^ ( (m tpt 
the ejiate at Swjnftead) charged with half the annuities, to* 
the teftator’s nephew I>ord Veve 5fr/.vfor hfc; remainder 
(with like charges and exception) to trultees to pre{er\T con- 
tingent remainders ; remainder to the firft and other fona 
©f Lord Vtre in tail male. And as to the other moiety ^ after 
the deceafe of the faid Duke {tpccept his ejiate at Swinltcad) 
to his nephew Lord Montagu Bertie for life, charged with 
the other moiety of the annuities; remainder (except 
&winjkad) to truftccs, &c. ; remainder to the firft and 
other fons of Lord Montagu in tail male. And on 
failure of fuch iffue male of either Ld. Vere or Ld. Mon^ 
iagUy the teftator devifed the moiety of him who Ihould 
firft die without iflue male, to Lord Bi^ownlow Bertie 
(youngeft fon of tlie faid Duke) for life, (charged as be- 
fore) ; remakuler to truftees, &c. ; remainder as to the 
faid moiety, charged as aforefaid, to the fiift and other 
^ins of Jid. Brotunlow in tail male : but in cafe of the 
failure of iflue male of both Ld. Fere and Ld. Mon-* 
iaguy the teftator devifed the other moiety of the one 
who Ihould laft die Vithout iflhe male, to Ld. Bronvnltm 
Bertie for life, (charged as aforefaid) ; remainder to the 
truftees, See. ; remainder to the firft and other fons of 
Ld. Brownfow in tail male. But in cafe Ld. Bronvnkw 
jBtrtte Ihould die in the lifetime of either Ld, Fere orLd* 
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Jlfani^gu Sortie, and leave no iffue male, and only one 
of them, Ld. K ?re or |Ld, Montagu, fhould ilTue 
mal’^, then the teftator devifed his whole real eftite 
{except Swinftead) to fiJch of them, Ld, J^ere and Ld. 
Montagu, who fliould have iflue male then living, for his 
life, (charged as before) ; remainder t6 truftees, &c. \ re- 
mainder to the firft and other fons of fuch of them, Lc^. 
V tre and Ld. Montagu, as Ihould have ilTuc male as afore-* 
faid, in tail male. And on failure of iflue male by Ld. 
Vere and Ld. Montagu and Ld. Btownlow Bertie, he de- 
vifed all his faid real eftate {except S win {lead) charged as 
aforefaid, to Ld. Albemarle Bertie, (fccond fon of the faid 
Duke of Ancajler) for life, charged as aforefaid ; remain- 
der to truftees, &c. ; remainder to the firft and other fons 
of Ld. Alhei7iarle in tall male ; and for default of fuch iflue 
then to Peregrine Marquis of Lindf^y (cldeft fon of the faid 
Duke) for life ; remainder to truftees, 8cc. \ remainder to 
the fecond fon of the body of the Marquis, and to the heirs 
male of the body of f uch fecond fon ; and for default of fuch 
iflue to the third and other the youngerYons of the body o£ 
tlie Marquis fucceflively in tail male •, remainder as to all 
the premifes to his (the teftatot\) own right heirs for ever* 
And the teftator devifed to Ijd. Albtmarle Bertie, after the 
death of the faid Duke, all his eftate, lands, &c. at Swin-^ 
(lead for life ; remainder to truftees, &c. ; remainder to 
Ills firft and other fons in tail male \ remainder to Ld* 
Montagu Bertie for life, fans wafte ; remainder to 
truftees, &c. ; remainder to his firft and other fons ia 
tai! male ; remainder to Ld. Brownlow Bertie for life, 
farts wafte ; remainder to truftees, &c. ; remainder to 
his firft and other fons in tail male : and for default of 
fuch Iflue the teftator devifed the eftate at Swi?ijlead to 
tvS ^trfon and perfons, and for fuch ^ate and efates, as 
Q q 2 Jhould 
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AV jooiibisiitcl b pJbvifo tbast ^ cafe til* 

Ali0:i^kSer^e<^ the heits male c(|f hts body ifeodld ever 


be t^en aWlfrob tbencefotth the 

dierife^of hk eftate at Swinflead to Ld« Albemarie Seti^^pf 
and %o his firlt and other fons in tail male, flioUld cea^ 
and be void ; and in fuch cafe, and frCun thenceforth, th#^ 
teftator devifed a}l his faid eftate at Snitinjvad mito^ the 
nepet perfgn and perfons^feverally and fuccijjl^lj^ in reHtdtn^^ 
der one after anffther^ a^nd for fuch efate and 
fiottld A*t* THAT TIME, find from time to tintf be entitled 
thereto ky viryufi of the feveral etket* bumtatiosts in that tfe ^ 
wlli at in ca/e Lord Albemarle Bertie *tueiiw ^efi a0uat^^ 
dead, nvithg^ ijpee tnak* ^And the tellator gav^ federal 
apnuitici^tberein menticai^ and appointed htslepheoc^ 
the Di^ko of Ancafler foie executor of his will. By A 
codicil to hi$ will, dated /^xhjan. 1741, the tiftator, 
after noticing the death of the Duke his nephew^ ap-" 
pointed his nephews Ld. Vere and Ld. Montagre Bertie 
his executors. 

On the teftator's death Ath Feb. 1741, the will and eo- 
dicU wore proved by hi* Va-e alone<« Bd. Ahem^k^vei 
Mfij ijtftjb, ji7<}5^^ithout having evSr been married^ ttnd 
Ld. ACwjJsffw died Deo* * 753 * witlwut having ever ^ 
had any maie MTue ; and Li* Fere died Sept* 1/76^' 
Without le^vmg any male ifliie hh^ lurvivmg* .Upon. jtliO ^ 
death of Ld. Fere, Cd. JBrfiwdoifi entered into poflelfion* 
of all the devifed eftates, including the S*wh^ead eftate^^ 
and upon the d^th of Duke R^rt in .1 7*79* hdeanf^^ 
Duke qf Anc^er^ Peregrine Duke 
ihe Lu 4 wid Marquis of JJndfey, and who w^s the hdit ^ 
4kt }mpl tb^ teftator^ by hia will dated 1 iih JaH. 1 7^;/' 
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idfvifed to his wife Jftry Diujusis jof liijy^to *f * p 

otJier perfqns aU lands, &c., not iil fodlhneiii^ *TW 

a^ aS his real eftate« freefiold and' cm^cildk ‘tod UA*^** ^ 

eftate, &c., Iti truft to for hxs fon JSfeW CotunM^^ 
]yEarc|Uis of lieirs artd alKgns for ever, fobjeft' ^**^i!«vr** 

tho payment of debts, funeral erpences, and legacifefi,' mIixit. 
&jc% And in addition to%e portion of 5^00/. each’ to 
hi^ two daughters Prifalla Barbara Elizabeth Bertie^ and 
6fiprgiem^ Charlotte Bertie^ provided by aft of parliament, 
he direfted 5000A more to be paid to each at their ages 
of 1 8 years, or days of marriage. And in cafe his fon 
Robert Marquis of Lindfey ftiould die before he attained" 
the age of 11, and without ilTue, and the faid tellator" 
fhoutd kave no other fon, he devifed all his real eftates 
tp his two daughters, as tenants in common, and t6 the 
heirs of their bodies $ fubjeft to the payment of his 
debts, $cc* \ and in default of fuch iflue, he gave tht^ 
whole of his faid eftates, fubjeft as afoteiaid, to his wife 
in fee, and appointed her foie eaecutri^f, Petegriee 
Duke of Aneajler died on ,the lath of Augtifi 1778, 
leaving his only fon Robert Marquis of Ltnd(fay his heir 
at bw, wIm) upon hB deceafe became Duke of Ancajkr^ 
and bis faid two daughters, him furviving. Duke Robert 
having attained the age of ai, and being the heir at law 
of Albemarle Bertie^ the firft teftator, by his will of the 
29th of May X7791 after giving his leafehold hoUfe^in 
J^rkAey-Jquare^xiA fome furniture to the duchefs, his mo- 
ther vas to all the reft and refulue of his perfonal and real 
fftatje»ky virtue of all powers and authorities to himajiper- 
taining, he devifed the fame in manner thetein mentioned. 

And then the cafe fet out fb much of the will of Duke 
ifvfcr/, (which was fet out for another purpofe in the for- 
Qq 3 met 
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1 8 10* .cafe of Dcj, the Dmifi of\fhe Earl and Coitntep pf 

■ Cholmpndieley v, Weatherly y 1 1 -E^, 323-) as Ihewcd that 

teffci? of the eftates ip. queftion, including the Swwjlead eftate by 
OgJintdl name, were devifed ^»y his grace, (if it were competent 
^****tBY*^°*" for him to do fo) to his fifter the now Lady Willoughby de 
for life, and to her fons and daughters fucceffively 
in tail male, in ftrift fettlement, with^remainder to his 
Other fifter, the now Countefs of Chclmondekyy for life, 
with remainder to her fons and daughters fucceffively in 
tail male ; remainder to his own right heirs for ever. 
The cafe then ftated the death of Duke Robert on the 8th 
of July 1779, witliout having ever been married ; leaving 
the Lady Prifcilla (now Baronefs Willoughby of Erejby) 
and the Lady Georgiana (now Countefs of Chol\mndeley)^ 
his fifters and co-heireffes at law him furvdving, who are 
alfo the heirs at law of Albemarle Bertiey the firlt named 
teftator; and Lord Browulfm Bertie thereupon became 
Duke of and died in February 1809, without 
having ever had any male iffuc. The cafe alfo ftated the 
death of Lord Robert Bertie on the loth of March *7821 
who was mentioned in the will of Duke Robert y without 
ever having had any iffuc male. The queftion referved was, 
whether the plaintiff were entitled to recover the moiety of 
the Swinjlead eftate in the declaration mentioned ; Lady 
Willoughby and Lady Cholmondehy being tire heireffes at 
law of th^ Hon. Albemarle Berticy the firft teftator, at the 
time ^f the death of Brouunlow Duke of Ancafler without 
iffue; or whether the remainder of the whole of the 
faid eftate vefted in Duke Peregrine, as his heir at law at 
the time of the decoafe of Albemarle Bertie, and paffed 
under the will of Duke Peregrine and that of Duke Robert 
to Lady Willoughby^ 

Scarku>ji 



IN THE FiTTIETH YeaR OF GEQRGE in. 


S9S 


Scarlett for the plairltifF Hated the queftionin fubftaiice 1 8 10* 

to be, whether Duke Peregrine or Duke "^ohert oiAncnJler ^ 
had averted remainder in the eftat^ at Snxjtff/lead: if either LefTceW 
of them had, it parted under his will. But he fconr counrefsof 
tended, that the devife of the Swmjlead eftate, upon the ^**®J^ry^***’ 
death of Lord Prvwnlow Bl ^tie without iflTue male, to 
fuch perfon and perfons, and for fuch eftate and eftates 
as fliould at that time and from time to time afterwards be 
entitled to the reft of the tcftatoi^s real eftate by virtue of 
and under his will,’’ \\ as a contiugenty and not a vefted re- 
mainder in the perfon who rtiould be fo entitled at the 
death of Lord Bronvnlonv without ifl'ue male. The tefta- 
tor, as to this eftate, departs from the order of fucceffion 
oltablifticd as to the other. The perfon who was to take 
on failuie of iflue male of Lord Brownlow could not be 
afeertained till the event took place : it is limited to the 
perfon who at that time fhoulcl be fo entitled to the other 
eftate and for fuch eftate, &c.5which b quite inconftftent in 
the terms of it with the notion of an interefl vefted before 
in any perfon. There were fcveral perfons who might 
be entiiK d at the happening of that event : as if, on th^ 
death of Lord Browfilow without iflue male, Lord Vete 
had been living, he would have been entitled for ^ife, with 
fucceftive remainders in tail male to his firft and other 
fons \ or if I^ord Vere had been dead, leaving a fon, tha^ 
fon would have been entitled in tail male. But if the 
whole line had failed, then the next entitled would havq 
been fuch perfon as was then heir at law to Lord Bronvn^ 
low Bertie* Now one of the lirft qualities of a contin- 
gent remainder is the uncertainty of the perfon who is to 
take under the particular defeription before the event hap- 
pens. [Lord Ellenhorongh C. J. Is it not the fame as if the 
tejldtor had repeated the words of limitation tQ his own 

4 right 
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li^ht^ l^r Tli?t he -ItMlpt. 

by this defcriptjon : and he feenra to Mvb iDtendai*^ 
prevent the eftatefrom going to t^e heir at law and being 
fwaljiowed jif i^Jthe ^nkedomi^ as. long as h^^jccmM^ J|nd 
till he hjsd exhaufted every other line. .He did not mean 
that the Swinfiefd ellate (hould go in the fame lind as ht 
before chalked out for the other eftate ; for heb^m 
wfth a different order of fucceflion. ik[Lord Mltefikh- 
rofgh C. J. The fame peyfons are to take, though in a 
different order; and after having carried the effate 
through the particular perfons named, did he not intei^ 
by the concluding general words, that it (hould perform 
the fame revolutions through the fame deferiptions of per- 
fons whom he had before mentioned for the other eftate i 


only he appears to have got tired of repeatijtg the fame 
words. Bayley J. The plaintiffs argument is founded ^ 
uponarfuppofition that the teftal^Kr meant the two effates 
to go different ways.] It is fo, until they were ultimately 
to unite on failure of the particular lines to *which the 
Swnjiead eftate was limited. A veiled remainder 
muft veil eithw when the particular eftate is created, or . 
at leaft before it expires ; but if a remainder be made%a 
depend upon an eyent at the expiration of the particular 
eftate, that is a contingent remainder. (^Lord 
rou^b CU J. Though the union of the eftates in poffefi^ 
fion yfZB not to take effed: till the death of Lord JRravm^ ^ 
low Bertie without male, yet the remainder might 
veil beforef] It could not be afeertained till tbed Hmt ^ 
who was to take* Th^n if this remainder were contuii* ^ 
gextt, the ultimate remamders mull alfo be cemtiz^ent. 
Arfd if the eftate were not conveyed away by the wills of 
Duke )Pm^rtne and Duke Rohrt^ the Countefs of 
mmie^ey and tady G%vydir would be the perfpns ^titled 

to 
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tO'CriCle Vtiier thf! liiBifittioii H IxK^'AAem^fe 

Jfe^dttteftiumr.' * . • >.'' 

e ^ ^ I ^ 

^ It 18 ftontendeJ t 3 ut tIhS fijtiJtatidh th 
^pieftion is a defcription of the pefibn who is toitake die 
Sikfh^ead cftate upon the death of Lord Srowfi/ow Berth i 
\mt a perfon who takes as right heir of the teftator (for 
under that defctfption of perfon Lady CJiolmondeley miiit 
take the moiety of t^wnjieady if at all,) does not take an-* 
dfer the will, but by defcent. It would ha^^e been the 
fame under a deed. The whole of the real eftate, except^ 
ing Zmnnjiead^ was limited after tlie deaths of Lord Vere^ 
Lord MontagUj and Lord Bronvniow Bertie^ and on 
failure of iflue male of all the three, to Lord Alhemarle 


m 


Counttfitai > 
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Bertie fOr lif^ 5 remainder to his firft and other Cons in 
tail male ; remainder to Peregrine Marquis of Lindfey for 
life; remainder to his fecond and other younger fons in 
tail male j remainder to the ttjiator^s <rd}n right heirs. Then 
he devifed the Swinjiead eftate fucc^ffivOly to three of 
the perfons by name, and their firft and other fons in tail 


male, to whom the rehdue ot the eitate had been hrlt 
deil’lfed, only in a different order pf fucceffion j namely, 
firft to Lord Albemarle^ next to Lord Montagu, and then 
to Lord Brpwnlow ; and then follow the words of re- 


f 

ference. Now fuppofing that the tejlator had expreifed his 
meaning as to the Sruinfiead eftate at length, ,inftead of 
by reference to the dxfpofitions of the other eftate in thp 
former part of the will, it would have ftood thus ; re- 
mainder to Lord Fere Bertie for life ; remainder to truftees, 
9 temaitider to his firft and other fons in tail male ; 
reSliimder to the Marquis of Lindfey for life j remain- 
der to truftees, ftc. ; remainder to his fecond and other 


voilnger fons in tail male; with the ultimate remainder to 

the 
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f gfO- teftator’?^ own right heirs ; in^whid^ cafe there could 

have been no queftion but tliat fuch remainder would 

LtATet; of have vefted on his death iilHhoi^ heirs a8*U|idifpofed of 
• hy the will. But it iS faid that the words at ihat tinier an- 
^*”tBv”***" neied to Lord Brownlow Btrtie^s dying without iffue,vary 
the defeent of the ultimate eftate, and make it a contin- 

IdAkBT. 

gent remainder in the perfon or perfons who at the time 
of that event was or were the teflator’s heir at law. 
There ought however to be a ftrong intent fliewn to war- 
rant fuch a conftrudion ; and no fuch intent appears. 
Suppofe Lord Albemarle Bertie had come to the duke- 
dom, were there to be two contingencies ? It is clear 
upon the provifo, that the teftator meant no more than to 
remove Lord Albemarle and his male ilTue out of the or- 
der of limitations on his acceffion to the dukedom ; and 
he does nothing more as to the fubfequent limitations on 
failure of all the fpccial limitations expreffed. It is not 
material to confider whether the remainders to Lord V n e 
and to his firft and other fons, and to Lord Lindfey and hi? 
fecond and other younger fons, were vefted, or contingent ; 
though it feems they were vefted. \Bayley J. They W'ere 
vefted as to thofe in efle; contingent as to thofe not in efle.] 
After the limitation to the duke, his nephew, the teftator 
wlftied fo keep his eftates in the male line, and not to havQ 
rither of them joined with the dukedom while there were 
others of the family to take them : to keep Swinjlead fe- 
vered from the reft for a time 5 but afterwards his intention 
was that all Ihould go together. The words at that time 
will not be inoperative by this conftruftion ; for they may 
\f€i referred to the perfons to whom he had before given 
the parlricular eftates 5 otherwife the following wordSjj^ 
and from time to time, can have no operation ; for the lat- 
ter wt>rds cannot refer to the death of Lord Brownlow 

'Hvithout 
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$iirltlu»ut iffiie. It wjs not certain that the ultimate 
jn^iiuder would take cffe£t in poflbflioii immediately '"on 
feUure of iflue male^of Lord Brwvnlow^i Lord Y^-e 
might have left fons, and Duke Peregrine more fons than 
pne. Ilut there is one decifive reafon againft conftruing 
*he ultimate remainder to be contingent \ for the perfon 
to whom it is fuppofed to be limited muft be one who 
jtakcb the reft of the teftator’s real eftate under and hy 
•virtue of his will. Now his right heirs cannot take his 
real eftate under his will : the remainder to them is un- 
difpofed of, and they take tlie reverfion by dofeent. A 
limitation to the heirs of a third perfon may operate as a 
contingent remainder (a) *, but a limitation by deed or will 
to the right heiro of the grantor or dovifor (he having no 
previous fieehold in the cafe of a deed) is only the old 
reverfion. And it is a* vefted intcreft notwithftanding 
it may bo preceded by contingent limitations to perfons 
not in elTc, as the fee is not difpofed of (^). The plaintiff's 
conftruiiwvn theicfore cuts out of the will the words 
<< hy virtiu of and uvder the iiillf and fiibftitutes and 
SkStib the reverfion in fop in ^nvtnjiead^ to fuch perfon who 
will be my heir at the death of Loid Bro'^vnhiv without 
iflue male’* ; which perfon would take nothing under the 
will in the reft of the eftate, and might be a* different 
perfon from him in whom the reverfion of the reft of the 
eftate not paffing under the will might then be vefted : 
aud tliis conftrudkion would go to disjoin the eftateg 
which the teftator in thofe events meant to be joined. 
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Scarlett^ in reply, as to the contingency of the re- 
ip^inder to fuch perfon and perfons &c. as fliould at 

Jj) Vide Fearne^s Cquu Rcm% 660 4th ediu (^) 

that 
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^l/at $iti^ 8tc. <>e'^efititfe 3 t^'the itft q( real 
put the < 5 «fe, if thd Hrtiitation had been ii| ternis to ^nc of ^ 
the yotthger foj*8 of fhe Msim}uis\>f Lintffey^ ^ it that 
tim he ^fhid^d be enthled to the other eftate/* an«i/o^ to. 
eirery odier perfon whb might be fo entitled at that^m^ 
it could not be doubted but that it would be a contingent 
remitnder ; for Lord Vere might be living at that tipe# 
an4 yet not entitled to take the other eftate under tibo ^ 
uidll. The defendant’s conftruftlon rejefts the words 
thaftimei &c. ^Le Blanc }• Mufl not the words /jf/ 
tme have been implied, if they had not been infert^d J] 
The words are coupled with the right of polTeflion of ^ 
other cftate ; and if he meant that the Swinflead e^ate \ 
was not to veft in intereft till veiled in 
united to the other eflate, he could not h^ ufed lUOre 
effeftual words. [Bayley J. But how is it Qttvqi that ^ 
Lady Willoughby and Lady Choltnondeley would take tho») 
reH of the eftate under the wll ^3 It^muli be admitted 
that they would take by defcent^ that being their better 
title: but ftill, where the queftion is upon the intention 
of the teftator, if the intent appear that the heir fhould 
take at a certain time and in a certain event, the aTgu«* ^ 
ment is not afFefled by that confideratjon 5 for th^ rule 
of law wbuld not alter the teftaturis intention, rdijch 
was that the heir at law Oiould not take an immedi!^ 
veded intereil, but thaV it (hould be fufpended and oovi^ 
tingent till the death of Lord Bronvnloav Bertie without 
iifue. In I>q€ v. Saunders {a) a devife of the reverfiun of 
a certain eftate to the teftator’s right heirs, though they 
would ftill •take by defeent, was held opemtive to Ihew 
his intention that fuch reverfion fliould not pafs by a 
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devife of tlk^Mue of his real eftate to andther ia fee. 
S^|)ofe the devife had^^beep to the Jiffir ^ a 

it riot have been the p^rfon who was heir at the 
time w1iet\ the eftat^ Waa<^|||go aver? J* That 

wouldlxave been, the |an;^ tl^g. If thcdcJirifo over had 
be6n ^ ike hehr of u/. who was dw living* and Jf. dtee 
had'a'tbh who wouUhave tak^ja detriptiop* 

as a deicriptio pcrfonx ^a) ^ and that ^ had died bffprf 
Lord BroujnlowQ Bertie \ the perfon ^ho w^d take 
Lord death as the heir of ^.’s fon would 

take by defcent* and not as a purchafer under the wUl.3 

Lord Ellenborough C. J. Upon the conftruflioo 
of diis will I have not been able to form any doubt : 
has always prefented to my mind one clear, diftina, 
and very intelligible purpofe. The teftator, having feve* 
ral cftates, firft difpofes of all bui &wnjleadi and gives 
* tbWiTuccelEvely to the Duke of Ancajler^ for lifej and 
then In moieties to Ld. Vcre and Ld. Montagu Bertte for 
life, aM to their fevetal firft and other fon^ in tail male ; 
reinainder as to each refpe£tive moiety to Ld, Brownlow 
Bertie for life, and to liis lirft and other fons in tail male ; 
but in cafe Ld. Bronvnlow fhould die in the lifetime of 
Ldfc Verc or Ld. Montagu without ifluc male, and only 
Ld. Vere 6t Ld. Montagu fhould have iflue male, then 
th^ Whble of the other eftates, except Swinjieadf was to 
go *td which evei of them, Ld. P'ere, or Ld. Montagu^ 
{hotild have ifluc mak then living, for lifej remainder to 
hi^fitft and odier fons in tail male : and on failure of 
ifliie of sH the three, Ld. Vere^ Ld. Montagu^ and Ld. 
Brii^ftlee^ he devifed the whole of the other real eftates, 
exOSpt S-Ainjltaif to Ld. Albemarle Bertie for life, and t® 

(<|) Vide Burchett V. Durdaitt, % Ventr, 311 ftnd Darhifm t . Beaumwtf 
f Pr. tFm. %%f* 
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Ills firft aiKi other fons in tail male; Remainder to PeregrtMf 
Msirqtiis of lAn^fey for life> and tOfhis fe^ond and otlieir 
younger fons in tail male ; with the ultirtiate remainder 
to the teftator’^s o^u^jn right ever: which ^ttet it 

was unncceflary for hilh to devife, for it remained not-^ 
withftanding in him as*an undifpofed reverfion, and de- 
feeftded to his own right heirs. Then with refpefl to 
Swtnftead he adopts a different courfe ! after the death of 
thcf^Duke, he firll takes Ld. Alhemaile and his fons, next 
Ld. Montagu and his fons, and then Broivniotv and 
his fons ; and thenhe dire£l;s that, on failure of male iffue 
of Ld. Brovjfilovjy that eftatc fhall go to fuch perfon 
and perfons, and for fucli eftate and eftates, as (hould ai 
that time and from time to time afterwards be entitled to 
the reft of his real eftatc by virtue of and under his naillJ^ 
Who then are thofe perfons who might be entitled to the 
reft of Lis real eftate under liis will ? Ld. Albemarle and 
Ld. Montagu^ and their male iffue, had preceded Ld.< 
Brotvnloiv in the limitations of the eftate : and there re- 
mained, of tliofe mentioned in the firft devife, the Marquis 
of Lindfey and his younger fons : therefore, as verba relata 
hoc maYinie opeiantur perreferentiam, ut in eis incfle vi-* 
dentur(^j); it is the fame as if he had repeated the fame limU 
tations as in the former devife. But he fays notliing of the 
reverfion m fee in Svjtfi/Itady and therefore it would go, as 
in the devife of the former eftate is expreffed, to his own 
right heirs. And the/)nly operation of fuch a devife in 
terms is to exclude a conclufion that any other perfon 
was intended to take it 5 for certainly his heirs would 
take by defeent and not by the will. The terms of re- 
ference amount to no more than if the teftator had faid 
—without further fpecification, let Swrflead eftate go 
after failure of iffue of Ld. Brovunlow in the fame manner 




(tf) Vide Co. Ltt.2S9 
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a# die reft of the eftate has been before limited. It fcems 
therefore clear, that thisireverfion, which was undifpofed 
of by the will, defcended to and vefted in intereft in iV- 
regrine Duke of as ^^ir at law, and from him 

paired to Duke Robvrt; and that on the exhauftion of the 
line of Ld. Bronvnhw Berlte^ who had become Duke of 
Ancqfter^ it was well vefted under the will of Duke Robert 
in Lady Willoughby* 
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Grose J. declared himfclf of the fame opinion. 


Le Blanc J. By the firft part of the ill the re.d 
property, evcepting tlie Swinjlead eftate, is given to thtf 
feveral perfons of the family and to their firft and other 
fons in tail male, in the order enumerated, with the ulti- 
mate remainder to the devifor’s own right heirs. Then 
as to the Swtnjluid eftate, having limited it to fome of the 
perfons before n«imed, though m a different order, he dc- 
vifcs it on failure of male iflue of Ld. Btownlowy in ge- 
neral terms of reference, to fuch perfon and perfons, 
and for fuch eftate and eftates, as fhould at that Utncy and 
from time to time afteiward& be entitled to the reft of his 
real eftate by virtue of and under his will.” The argu- 
ment is, that the words at that time operate upon all the 
perfons who might take the other eftates, including*the de- 
vifoi's own right heiro, and that his heir would take under 
the will. Now fuppofmg the devifor to have contem- 
plated that his heir would take the ultimate remainder in 
fee under the devife in the firft part of his will, it would 
ftill be the fame in this cafe ; for the ultimate remainder 
in fee would ftill veft on his death in the fame perfon 
who was then hrs heir at law. But I confidcr that his 
meaning, in adverting in the fecond part to the perfon 

g and 
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and perfons who fhotild at that ti^m be entitled*’ to 
reft of his eftate, was with refercrtoe only to the,partic5i^ 
larperfons of his family w^werc before enum<^ratod«^ 
and then the ultimate remai^r would ftiU go tq the 
vifor’s own right heirs, and that would veft in the fenfon 
who was right heir at the time of the devifof^s own flfeath|> 
and it Hivmuld veft by defcent. 

^flAYLEY J. It is a fettled rule not to read a limitationt 
in a wiliP as being a contingent remainder, unleft liich 
appears clearly to have been the intention of the teftator;. 
but if it will admit of being confidered as a vefted re- 
mainder, the Court will always read it as fuch ; becaufe a 
contingent remainder is always liable to be defeated, and 
the intention of tlic teftator thereby fruftrated. Now 
an ultimate remainder to a perfon’s own right heirs looks 
to nobody in particular, and is generally confidered as 
merely leaving the remainder of the eftate in the teftator, 
for the purpofe of defeent ; and fuch probably was the 
afliual intention of this teftator on the limitation of ^le 
firft eftate in the will : but if he did look to any perfon 
in particular, it would only be to the perfon who would 
be his heir at the time of his death. Then it is hot tikely, 
if he looked to his next immediate heir in the firft claufe, 
that he ftiould be looking in the claufe in <^ueftion tq 
fuch perfon as would be his heir at the time of the death 
not merely of Ld. JBrownlow Be^te^ but of Ld. Bronvntow 
Bertie without male tjfue : which is looking to an indefi- 
nite period ; for the remainder to fuch perfon and per- 
fons, &c. is not- limited for default of iflue at Ld. 
lo*ufs death, but for default of ifiue male of his firft ami 
other fons. It is not likely that the teftator ihould hava 
lool^d to fo indefinite a period for the veiling of dxft 
, 6 remaiijdjrr. 
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R^d tjfeeri^before fim^ 

£MMNIj^^bz(s fticcfeffiv4ljr*ifol^ l^(fe, witK ftic6e(iiVe eftafes 
igri Vlien 'a^ ih de- . 

vi&igfiiiiis’ dfate ^t^lik0ififie^kfter ji^anriiiig ibiti^ df tliole 
pBrifaHs/^gati»e it; on Mure of the iflue mald'bf Lord' 
Bimumhmi to fuch perfon and petfons as fliould ai that' 
time be entitled to the reft of the eftate under his will, he"^ 
was looking to the cftates for lives and in tail which ^ 
]iidd^4^vifed in the feft of the property, and was not p* 
l^ly looking further. But he could not be Contemplat- 
ing the lelTor of the plaintift ; for if he meant any par- 
ticular perfon by the defignatlon of his own right heirs, 
it muft be taken to be the perfon who would be his right ' 
heir at the time of his death. 

Po4ea to the Defendant, 
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froRSTER and Another again/? Surtees and Other?. 

* ^ yu/y 6 th. 

'pHE plaintiiFs declared in afTumpht, and dated tliat, Where by agrees 

before the making of the promtfe by the defendants Jnrp^aimTff^r 

aftermentioned, the plaintiffs were bankers at Carlijle^ and Ujc^del 

the defendants were bankers at Newcqflle-upon^Tyne ; and ^'^rs It 

that it was the ufage and pradbice agreed upon between, plaintiffs 

them for their mutual accommodation and advantage,, fend to the 4c. 

that the plaintiffs Ihould weekly on Saturday forward to their^own note* 

and the notes oC 

certain other banking houfes j and the defendants were in eachance to renirn to the plaintiffs 
their own notes and tlie notes of cei tain other bankers, and the deficiency, if any, was to 
he nci^ up by a bill drawn by the dcfibn 4 at)ts in favour of iht plaintiffs at a certain date 5 
hdd that the notes fo fent by the plaintiffs to the ^fendants conftltuted a debt againft them, 
which the defetidatiu might pay by a return of ftdbi acebtding to the agreement, but if they 
made no fuch return, or a fliort return, and gave no bill for ^e balance, fuch balance re- 
gained asn debt againtt them, which was proveabJe by^lie plaintiffs under a commiffion of 
bankrupt iffiied againft the de<endsnts, on «n aift of biuikrupicy committed after the time 
When the bin for the balance, if draWn, would have been due and j^ayable ; and tliat the 
plaintl^s could not maintain an a£ttion to r£ cover damages as for a breach of contraff agunft 
ifhr defendants who had obcalnsd their certiheaus. 

Vet. m R r 
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the defendants for their ufe aU^the bank notes ilTued 
payable on demand by the defendints as fuch bankerst or 
by any other banking houfc in NenocaJlU-upon^T^ne^ Nar^ 
thumberlandf Hurham^ TorkjMre^ or Ber^ick^upon^Tweed^ 
which fhould in the week next preceding fuch Saturday^ 
or on that day, have come to the plaintiffs* poffefBon ; 
and that the defendants, having received fuch notes, 
fhould on or before Friday weekly forward to the plain-^ 
till for their ufe all the bank notes iffued payable on de- 
mand by the plaintiffs as fuch bankers, or by any other 
hankers carrying on that bulinefs in Cumberlaftd or Wfjl~ 
motelandy which fltoulj on fuch Fnda^y or other earlier 
day of forwarding the fame, be in the defendants’ poffef- 
fion ; and if on fuch Friday or earlier day the bank notes 
fo to be forwarded by the defcyidants^ to the plaintiffs for 
their ufe fhould amount to a lefs fum than the bank notes 
forwarded on the Saturday next preceding to and received 
by the defendants for tlieir ufe, dedutlling from fuch 
amount any fums for which the plaintiflb might have or 
had, in Hating their account on fuch Satin day with the 
defendants, made thcmfcivcs debtors to the defendants as 
hereafter mentioned, there was a furtlicr ufage and 
praftirc agreed upon and obfeivcd as aforefaid, for the 
ends aforefaid, that the defendants fliould together with 
the laft-mendoned bank notes, if any, on fuch Friday or 
earlier day to be forwarded, and lorvi arded by them as 
aforefaid, forward ♦to the plaintiffs a bill of exchange 
drawn by the defendants upon any banker In London^ for 
payment of the difference between the refpeftive amounts, 
to the plaintiffs or their order, or to the order of the 
plaintiffs in 20 days after date ; fuch bill being dated on 
the Tuefday preceding fuch Friday : or if no fuch bank 
notes were on fuch Friday or earlier day in the defendu^ 

ants’ 
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ants’ pofleffion, to foir|j^d to the plaintiffs on Inch Friday 
or other earlier day, another bill of exchange dravirn and 
dated as aforefaid for jhe J|||yment of tlie amount of the 
' bank notes forwarded on the Saturday nerf preceding by 
the plaintiffs to the defendants, dedufting as aforefaid : 
and if the bank notes forwarded on any Friday or earlier 
day by the defendants to the plaintiffs were for a larger 
amount than the bank notes forwarded* on the Satu^ay 
next preceding by the plaintiffs to the defendants, deduc- 
ing as aforefaid, then there yas a further ufage and prac- 
tice agreed upon and obferved as aforefaid, for the ends 
aforefaid, that the phinlifis fliould in Anting their ac- 
count on the Saturda) next following with the defendants 
in refpeft of the b*ink notes by them on fiich Saturday 
forwarded to the defendants, make thcmfelves deblois to 
the defendants for the difference of the amounts ; or, if 
that differeiice fhould exceed the amount of the Lift men- 
tlontd notes, to forward, together with thofj notes, to 
the defendants a bill drawn by the plaintiffs upon any 
bankers in London for payment of the cxcefs to the de- 
fendants or tlieir order, oi to the order of the defendants 
in 20 days after date ; fuch bill being dated on that Sa^ 
turday. And then the count proceeded, that on the 25th 
of June 1803, in confideration that the plaiiTjtiffs (not 
being made nor being debtors to the defendants for any 
- difference o^otherwife howfoe\er In refpefi: of bank notes 
by the defendants on the F) nhy or other day next pre- 
ceding, or at any other time forwarded, according to the 
ufage and prafticc aforefaid, to the plaintiffs for their 
ufe, or in any other manner,) at the defendants’ requeft 
had, according to the ufage aforefaid (inter aha) for- 
warded to the defendants on that day, being Saturday^ 
for their ufe, divers bank notes iffued by the defendants 
R r 2 for 
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for payment on demand of divers fums amounting, tA 
wit, to 500A, alfo other bank notes, &c., (mentioning the 
amount of bank notes of diferent bankers falling within 
the dcfcripticji agreed upoiQ which faid fums coIlec«« 
tively amounted to 1984/. lys, oJ., being all that in 
tlie week preceding had come to the plaintiffs* pollef- 
fion ; and that the defendants had received the fame ^ 
the defendants promifed in return, according to the ufage 
aibrefaid, to forward on or before the Friday then next to 
the plaintiffs, for their ufe, all the bank notes iffued pay- 
able on demand by the plaintiffs, as bankers, or by any other 
bankers in Cmiiherland and Wijlmor eland or either of them, 
which fhould then be in the defendants* poffcfllon ; or if 
the fame llaould not be payable for fums amounting to 
1984/. lys. orf., to forward on fuca Friday or other earlier 
day, together with fuch notes, if any, to the plaintiffs, a 
bill drawn by the defendants upon bankers in London for 
payment of the difference between the amount and the 
1984/. 17J. od. to the plaintiffs or their order, or to the 
order of the plaintiffs 20 days after date, the fame being 
dated on the preceding Ft iday ; or if no fuch 

hank notes fliould be in the defendants’ poffeffion, to for- 
M-ard on the fame Friday or other earlier day to the plain- 
tiffs a bill drawn and dated as lall aforefaid for the faid 
1984/. i7f. erf. And then it alleged, as a breach, that 
although on or before fuch Friday divers bank notes as hit 
■aforefaid were in the defendants* poffclTion, yet the de- 
fendants did not nor would on or before that Friday or af* 
terwards forward to the plaintiffs, or to any other for 
their ufe, all thofc bank notes or any part tliereof, or any 
other bank notes, or a bill for the faid 1984/. 17/. od. or 
any part tliereof. There was another fpecial count lay- 
ing tlie promife more Ihortly \ s^nd other commoa counts 

upo^a 
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t^pon* ati indebitatl aflu^pferunt for money paid, money 
had anH received, and upon an account ftated. To all 
which the defendants *ple5>ided, ill, the general iffue ; 
adly, that after the making of the promifes in the declara- 
tion mentioned, and before the exhibiting of the plaintiff's 
bill, to wit, on the iff of June 1806, the defendants be- 
came bankrupts, within the llatutes, &c. \ and that th« 
feveral caufes of aflion accrued to the plaintiffs before 
the faid bankruptcy j 3dly, the defendants pleaded a fpe- 
cial plea of their bankruptcy, in whith it was aveirod, 
that after the caufes of a£lion dated in the declaration, 
and after the expiration of 20 days and 3 days from the 
times mentioned in the i d and 2d counts to have been 
appointed for dates of the bills of exchange therein men- 
tioned, and which were to be forwarded by the defendant* 
as therein mentioned, and after the times when thofe bills 
of exchange according to their tenor and effe£l would have 
been due and payable, the defendants became and were 
bankrupts within the intent and meaning of the datutes, 
&c. ; and fo proceeded to dicw by formal averments that 
they became bankrupts, and obtained their certificates: 
concluding that the caufes of aflion accrued to the plain tiffs 
againd the defendants before the time, and more than 23 
days before the time, when they fo became bankrupts ^ 
as aforefaid. To thefc fpccial pleas the phintifda demurred 


generally. 


1810. 

FORtTSK 

aga'^ 

SvtTRitt* 


This cafe fird came on to be argued in the lad term, 
before the lad fpecial plea of bankruptcy was added. 
But when in the courfe of the argument upon the ge^. 
neral quedion, whether the plaintiffs could wave their 
claim as for a debt arifing upon the contraft, and iue 
for damages as for a tort in the breach o'* it, ..ud thus 
R r 3 avOid 
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avoid the efieft of the defendants^ certificates, ftref? was 
laid upon its not appearing diftindly but that th& bank- 
ruptcy might have happened befqre the expiration of the 
ao days and'^3 days pf g^ace, for which the bill for the 
weekly difference was to be given 5 during whicli time 
the defendants might be confidered as entitled to a credit 
fub modo ; (though it was obferved that the general plea 
of bankruptcy ftated the caufes of aEllon to have accrued 
to the plaintiffs before the bankruptcy of tlic defendants ;) 
the Court, to avoid all doubt, gave leave to amend by 
adding the fpecial plea of bankruptcy which was war- 
ranted by the fa< 3 :s of the cafe. It now came on to bet 
argued diilin£lly upon the general queftion. 

Holroyd for the plaintiffs contended tliat the breach of 
contradl fet forth in the declaration, for which they 
fought to recover a compenfation In damages, did not 
conftitutc a debt proveable under the defendants’ commiC- 
fion at, the time of their bankruptcy. But that though 
the plaintiffs might have truatud their claim as a debt j 
yet this was one of the many cafes where the party has 
an option to wave his claim as a debt, and proceed to re-^ 
cover the amount in damages, as for a tort : like as in 
Coodtitle^ V. North («), where a plea of bankruptcy and 
certificate was held to be no bar to an aflion of trefpafs 
for mefrie profits \ though it was admitted that it would 
have been to an aftion for ufc and occupation ; taking the 
rent there as the certain meafure of damages. And the 
fame principle was eftablifhed in Utterfon v. Vernon {b) ^ 
and again in Parker v. Norton (r). In Utterfon v. Vernon 
0nd others^ f Tyler ^ the plaintiff had lent ftock to 




(tf) Dough (/) 3 TVm 539. and 4 *Ittm 570# 

(0 695. 
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the bankrupt before h(^r bankruptcy, which was to be re- l8io* 
placed on requeft j and no requeft liaving been made be* " 
fore the bankruptcy, ita^asheld that he could not prove 0 gamfi 
his debt under the commiffion ; and,yet thei^ the fum due Sumritaf. 

capable of being afcertaincd by reference to the 
value of the ftork at the time of the bankruptcy : but the 
Court confidered it oiily as a breach of contraft for which 
the party was to be recompcnfed in damages. Here then if 
the plaiiitifTs can make out their claim to reft in damages, 
as for a breach of contraft , they are not bound to treat it 
as a debt, however certain the meafure of damages may be- 
The agreement was not only for the fending of the de- 
fendants’ own notes to them but the notes of other per- 
fons alfo •, and they were not diko/s for the amount to 
the plaintifts, but the defendants were to return to tlie 
plaintiffs the notes of the latter and thofe of otlier 
hcrland and Wejlmordatid bankers on or before a future 
day, all which the plaintiffs would have been bound to 
receive ; and it was only in cafe of any deficiency of fuch 
notes to be returned that the defendants were to give a 
bill payable in future for fuch deficiency. Non conftat 
that the defendants had not bankers’ notes in their hands 
at the time of the aftion brought, which they ought to 
have returned to the plaintiffs •, and therefore the.caufe of 
aftion is not mer-^dy for the not giving the plaintiffs a bill 
of exchange for the difference, but for not returning the 
notes and giving the bill for the balance and the pay- 
ment by fuch notes would have been good, though the 
notes were worth nothing. The cafes of Mujfen v. 

Price Miller v. Shaw {h)y and Dutton v. Solomon (r), 
do indeed fliew’that where goods are to be paid for by a 

{s) 4 Eafi^ 147 . {b) Th, 149 * 

(#) 5 Boj, & Pull, 5S&. and vide BtsoKe v. Whitts I New Rep, 330. 

R r 4 bill 



6m cum m t 

biy at a certam credit, i^Ur the j^eriod of credit i« 
•""•"if" pired^ indebitatus aflilfepipfit will lie ; and therelate it aaift 
be admitted that indebitatus aiTu^pfit would have lain 

SsjTt^ti* ^ 

to treat it as a breach of contraff, and bring bis a£iion for 
damages, and if he do the certificate is no bar ; for no 
fuch bill having been given, the plaintiffs may reft upon 
the promife to fend a bill payable in future; but fuch a 
promife is not proveable as a debt - and the ftat. yGfl?. t* 
#•31./.!, is confined to debt on bonds, bills, and notes, 
and other perfonal wiittcn fee uri ties (tf) payable in future, 
which are made proveable under a commiffion of bank« 
rupt. 

Richardfon contii was ftopped by the Court. 

Lord Ellenborough C. J. When a bankrupt is dif- 
charged by his ceitificate fiom a debt in one form, how 
can he be charged by the creditor in another form of Ac- 
tion for the fame debt. This is fubftantially the fubjedl- 
mattcr of a debt, and not the cafe of a mere breach of 
duty for wliich the plaintiffs could have declared for or 
ircovcred any fpecial damage ultra the debt for which the 
bill was to be given. And coaid not tlie defendants have 
paid the money into court ? 1 he privilege of returning 
other bills in payment of vlie defendants’ bills before fent 
to them by the playitiffs was a ftipulation in favor of the 
defendants. The tranfaftion is this ; the plaintiffs fend 
to the defendants notes of their own and of other bankers 
to a certam amount, which conftitutes a debt againft 
them ; againft which the defendants may exchange other 

(jf) Vide Parjloio v. DutiLve, <1^8. Md Htjktrs v Di^irojt 

notes 



w Tiii^RrtiETH Y%a% 0f GEORGE III. 




* Motes of flie phintiiFs and of other bankets in teduftion 
of jd&e balaxice : but if the defcnd&ntd do not make any 
ftich return^ they muft be confidered as having turned the 
Motes fent by the plaintiffs into caHi, and they confo- 
quently remain debtors for the amount, and are charge- 
able as fuch. 




J^mrrnlL 


Grose J. The not fending a bill for the balance was 
nothing more than the neglect or refufal to pa^ that 
which was a debt againft the defendants in the manner 
which by the agreement they were privileged to do : as 
much as was not paid in the ftipulated manner remained 
as a balance of debt due to the plaintiiFs. 

Le Beanc J. This was only a debt payable in a par- 
ticular way, if the party availed himfelf of the agreement 
to do fo« 


Eavley 'Flic amount of the ftim which the plain- 
tiffs would have a right to demand in any cafe for a 
breach of the agreement would be liquidated damages. 
Suppofing the defendants liad had notes which they might 
have returned, but did not chufe to return them, would 
not ftill be debtors for tlie amount of thof? which 
they had received ? 


Judgment for the Defendants. 
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Whitehouse and Others, AflSgnecs of Tovnsend, 
a Bankrupt, ag&injl J. Frost and L. Frost, 
Dutton, and Bancroft. 


having 40 
tons ot oil fe- 
cured in the 
fame cii^rtn^ 
fbldiotonsto 
and received cne 
price, and B. 
fold the fame to 
C. and took hi5 
acceptance lot 
the pi ice at four 
months, and 
gave him a writ- 
ten ordei lor 
delivery on 
wlio wiotL and 
figru. ] his ac- 
ceptance upon 
the faid order j 
but noadtual 
delivery was 
made of the 10 
tons, which 
continued mix- 
ed with the reft 
in y^.’s ciftern : 
yet held that 
tins was a com- 
plete faie and 
delivery in law 
of the 10 tons 
by B, to C. 5 no 
thing remaining 
to be done on 


JN trover to recover the value of fome oil, the property 
of the bankrupt, which was tried at Lattcajier in 
March laft, a verdict was found for the plaintifFs fot 
390/., fubjeift to the opinion of the Court on the follow- 
ing cafe. 

The plaintiffs are affignecs of John Toiunfendy late a 
merchant at Liverpool : the two Frojls are merchants and 
partners in Liverpool; and the other defendants 
and Bancroft arc alfo merchants and partners in the fame 
town. On the 7th of February 1809 Townfend purchafed 
from the defendants JT. and L, Frojl 10 tons of oil at 39/. 
per ton, amounting to 390/., for which Tonvnfend was to 
give his acceptance payable 4 months after date ; and a 
bill of parcels was rendered to Tovunjend by the Frojlsy a 
copy of which is as follows — Liverpooly ^xhFeb. 1809 
— Mr. John Tovunfendy bought of J, and L, Frofy ten tons 
Greenland whale oil in Mr, StanifortFs ciftems, at your 
rifle at 39/. - - - - . _ £299 

Cr. 


the part of the 
feller, though as 
between t^im and 
ji.y it remained 
to be meafured 
olf : and there- 
fore that the 
feller could not, 
upon the bank- 
ruptcy of tne 
buyer before his 
acc ptance be- 
came ducicoun- 


1809. Feb, 14. By acceptance ^ ^ £ jp® 

For J. and L, F* Wm, Pefnberton** 
The faid 10 tons of oil at the time of his purchafe were 
part of 40 tons of oil lying in one of the cifterns in the 
oil houfe at Ltverpooly the key of w^hich ciftern was in the 
cuftody of the other defend^ts Dutton and Bancrofty who 


termand the meafuring off and delivery in faft of the 10 tons to the buyer : nor were tht 
goodb in tranfitu, fo as to enable tht ftiler to flop them* 


6 


bad 
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had before that time purchafed from /. R. and /. Frme 
of merchants, the faid 40 tons of oil in the fame 

ciftem ; and upon fuchpurchafe received from the jPr^rra^/ 
the key of the cittern. Afterwards Duttom and Bancroft 
fold 10 of the 40 tons they had fo bought (being the ip 
tons in quettion) to the defendants, the Frofs; who 
fold the fame in the manner before ftated to Townfend. 
On the 7 th of February^ the day on which Townfend 
bought the 10 tons of oil, he received from the defend* 
ants Frojls an order on Dutton and Bancroft^ who held 
the key of fuch cittern, they having other intcreft therein 
as aforefaid, to deliver to him Townfeud the faid 10 tons 
of oil ; a copy of which is as follows — “ Meflrs. Dutton 
and Bancroft^ pleafe to deliver the bearer Mr, John 
Townftnd 10 tons Greenland whale oil, we purchafed from 
you 8th Nov. laft. (Signed) J. and L. Frofl.'^ The 
order was taken to Dutton and Bancroft by Towifend, and 
accepted by them upon the face of the order, as follows ; 

1809* Accepted, 14th Feb. Dutton and Bancroft.^* 
Townfend according to the terms of the bill of parcels, 
namely, on the i4thof 1809, gave to the defendants 
Fr^s his acceptance for the amount of the oil, payable 
4 months after date ; but which acceptance has not been 
paid. Townfend never demanded the oil from Dutton and 
Bancroft who had the cuftody of it. The oil was not 
l^bbjcfl: to any rent ; the original importer having paid the 
tent for 1 2 months, and fold it rent free for that time, 
which was not expired at Townfend^s bankruptcy. On 
the 23d of May 1809, about 3 months after thepurchafe 
qf the 10 tons of oil, a committion of bankrupt ilTued 
againft Townfend^ under which he was duly dechred a 
bankrupt, and the plaintiffs lippointed his aflignees. At 
time of the purchafe, and alfo at the time of Townm 
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Whitxhouv^ 
and OtheniL 

FtOfT 


and Otbcfi^ 
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fenih being declared a bankrupt, the oil was lying in tki 
ciftern mixed with other oil in the fame ; and fome timet 
afterwards the defendants refufed to deliver the fame to 
the plaintiffs] notwithftanding a demand was made for 
the fame by the aflignees, ‘and a tender of any charges 
due in refpeft thereof^ When the whole of the oil lying 
in any of the cifterns in the oil houfe is fold to one per- 
fon, the purchafer receives the key of the ciftern ; but 
when a fmall parcel is fold, the key remains with the ori- 
ginal owner 5 and the purchafer is charged, in proportion 
to the quantity of oil fold, with rent for the fame, until 
delivered out of the oil houfe ; unlefb fuch rent be paid by 
the original importer, as was the fa<ft in the prefent cafe, 
If the plaintiffs were entitled to recover, the verdi^ was 
to ftand : if not, a nonfuit was to be entered. 

There was a fimilar a£tion by the fame plaintiffs 
againfl J* R» Frcme and J, Frcmcy Dutton^ and Ban^^ 
aoftf the circumftanccs of which were in fubftance the 
fame. 


J>. Clarks, for the plaintiffs, contended that there was 
fuch a conftruftive delivery of the 10 tons of oil to tht 
bankrupt before his bankruptcy, as was fufficient to veft; 
the property of it in him. The oil was at the time ir\ the 
hands of third perfons, who had the key of the warehoufe ) 
and therefore the vendors could not make ;iii actual or 
manual delivery o£it, or of the key of the warehoufe; but 
they did that which was equivalent ; for they gave to 
Towft/snd an order of delivery upon their immediato 
veildors, who continued to retain the aftual cuftody of it 
blended with the remainder, their own property ; and by 
their acceptance of that order, they muft be taken to havf 
agreed to hokl tlie 10 tons a$ bailees of the vendee. <Iii 
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X^iS Minett {a) Lord ElUnhtuHgh &id, that « cTerjr^ 
thing having been done by the fellers which lay upoifthem 
to perform, in order to put the goods in a deliverable 
ftate in the place from whence they were t^ be taken by 
the buyers, the goods remained there at the rilk of the 
latter and that diftinguifties this cafe from Hanfon t* 
Meyer (^), where the vendor gave a note to the vendee 
addreifed to the warehoufe-kceper, dire£ling him to wigh 
and deliver to the vendee all his ilarch : there, fomething 
remained to be done, namely, the •weighing by the w'are- 
houfe-keeper, before the property pafled. But here, it is 
txprefsly ftated in the bought and fold note of the 7th of 
FeL that the 10 tons in Mr. StanifortFs ciftern were at 
the rips of Tonvnftndy the purchafer. So in Harman and 
others 9 AJftgnees of Dudley^ a Bankrupt ^ v. Anderfon (r), the 
purchafer of goods having received from the vendor an 
order for the delivery of them addrelTed to the wharfinger 
in whofe warehoufe the goods lay, the lodging of fucli 
order with the wharfinger by the purchafer was held by 
this Court to be a complete delivery to him, fo as to take 
away the vendor’s right to (top the goods in tranfitu. 
Aftd in Chaplin v. Rogers {d), which was the- cafe of a faie 
of a hayftack, Lord Kenyon faid, where goods are pon-^ 
deraus and incypable of being handed over from^ one to 
another, there need not be an aftual delivery, but it may 
be done by that which is tantamount, fuch as the delivery 
of the key of a warehoufe in which the goods are lodged, 
or by delivery of other indicia of property.” And Elmore 
V. Stone (e) is llrong to tlie fame effefl 5 for there the 
agreement of the vendor himfeif to keep the horfes at 
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(A) hEafiy 614 and 2agu>y v TurrdJy % Carnal P. Cd 44®* 
(a) aCAflz/A. 243 « (<'] 
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, livery which he had fd!d to the vendee was held to be a 
fufficlint delivery to take the cafe out of the ftatute of 
frauds. [Lord Ellenhorough C. J. The general dofirine 
willmot be difputedjthat there maybe a fymbolical delivery 
of goods. It was lately held in a cafe in theHoufc of Lords 
that there might be an executed delivery of goods with- 
out any change of place of them. The only argument I 
prefume will be, that the i o tons of oil, before they were 
meafured out from the whole quantity, were not in a de- 
liverable ftate, and that till that was done they were not 
capable of delivery : I do not mean to fay what the value 
of that argument is.] The drawing of that off from the 
reft was not to be the aft of the vendors but of the 
vendee ; and that is the diftinftion, that nothing here re- 
mained to be done by the vendors. 

Scarletf^ contrS, relied on the circumftance, that the 
10 tons till meafured off were not In a deliverable ftate In 
faft, and if fo tliere could not be a fymbolical delivery of 
them. No fpecific lo tons were veiled in the Frojls^ and 
therefore none fuch could be conveyed to the bankrupt : 
in fuch a cafe the meafuring off muft of neceffity precede 
the veiling of the property. [jGrofe J. Suppofing a third 
perfoii had taken the whole 40 tons toitiouily, could not 
’’ihb vendee have brought his aft ion of trover for the 
10 tons.] As againft a wrong-doer perhaps the Court 
would not regard* the aftual condition of the property. 
But fuppofe 30 of the tons were tortioufly taken, how 
could it be told whether the 10 which remained were or 
w^re not the fpecific tons belonging to the vendee. 
ILe Blanc J. The fame objeftion might be made if the 
vendee had paid for the j o tons. l 5 . Ellenhorough C. J. 
Suppofe the whole had been diilrained for rent due from 

Duiton 
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Dutton aftd Bancroft^ wliofe (harf^ would cover the xeiakf 
and Townfend liTid brought replevin, and recovered j^woul^f 
the fherifF have to meafure out the lo tons ? I throw it 
out for confideration : perhaps he would incidental! yj^a ve 
the power of dividing it, the quantity being certain; It 
IS a different cafe where the goods remain in the fame 
hands, as the bailee of the vendee, or as the origiiul 
feller j in tlic former cafe the vendor holds them in a new 
charaftcr.] Here theie was nothing to difcriminate the 
fpecific 10 tons from the reft. 


1)8 to. 


WHiTmovfft 
afid Othktf# 
agmnfi 
Fb«it 
and Octal. 


Lord Eilenboroucii C. J. This cafe prefents a dif- 
ference from the ordinary cafes which have occurred 
where the fale has been of chattels in their nature feveral, 
and where the transfer of the property from the vendor 
by means of an order for dehvery addrclfed to the wharf- 
inger or other perfon in whofe keeping they were, and 
accepted by him, has been held to be equivalent to an 
aftual delivery ; tlie goods being the time capable of 
being delivered. Here, however, there is this diftinguilh- 
ing circumftance, that the lo tons of oil till meafured oft* 
from the reft was not capable of ^ feparate delivery ; and 
the queftion is whether that be a diftindiion in fubftance 
or in fcmblance only. The w'hole 40 tons were at one 
time the property of Dutton and Bancroft^ who had tht 
key of the clftern which contained them ; and they fold 
10 tons to the Frojls, who fold the fame to Townfend^ tlie 
bankrupt, and gave him at the fame time an order on 
Dutton and Bancroft for the delivery to him of the 
IQ tons. To that order Dutton and Bancroft attorn, as 
I may fay 5 for they accept the order, by writing upon it 
accepted, 14th of Feb. 1809,” and figning their names 

to 





■♦WiitTfHOUl* 

«nQrd Others 

?sot r 
imHOthtfi. 


CASfeg Ik T*!ir»fTY TEItUf 

to it. From tibat ihotient thef Stttbtmo- the bailees ^ 
^tvmferid the vetidee i the goodtf had Mrifed at dieir jottti 
ne/s end* and Weri* ndt In tranlitu : al! £he right then of 
the J|ller 3 ws^ gone by the fraiislfer, and they could nd 
ion^ control that delivery to which they had virtually 
acceded by means bf their order bn Dutton and Bancroft 
accepted by the latter. The Jjueffiibn of Hopping in tran« 
fitu does not arife, taking tile Frifs to be the original fd- 
IcTS, as between them and the bankrupt; thb oil had nevef 
been in the hands of the Frifs ; they only alTigned a right 
to it in the hands of the common bailees, which before 
had been afligned to them. 

Grose J. There can be no doubt that at the time of 
Townfend^s bankruptcy the i% tons of oil in the ciftem 
were at the rilk of the bankrupt. All the delivery which 
could take place between thefe parties had taken place. 
Dutton and Bancroft^ who had the cuftody of the whole 
in their cittern, had accepted the order of the fellers for 
the delivery to the bankrupt, and it only remained for 
J'onvnfend together with Dutton and Bancroft to draw off 
^he 10 tons from the reft. 

Le Blanc J. Dutton and Bancroft had fold the tefi 
lens of oil in queftion, (which was part of a larger quan- 
tity, the whole of which was under their lock and key) 
to the Fr^/^/^who^ fold the fante to Townfend^ and there 
is no claim on the patt of the defendants Dutton and 
croft to detain the oil for warehoufe rent. The Fr^ 
never had any other poffeliion of the oil than throitgh 
Dutton and Bancrof ; but they gave to Tonmfeni m ordeeN 
cb thefe^latter to debvrcr it to him ; end after the 

15 tttc* 



Vnoe of tbat qtrdw £)ij^4 and Mat^^ hsU k/o«^is,ufe. >9f ». 

But Ibmetlting) it is (aid| ftill remained to be ^duQS^ W«'iT^»u«au 
namely, the meafaring off of the lo tons from the reft andMttm 

the oil. Nothing however remained to be doa^ in F^oiar 
^rder to complete the falc. The ebjeftion only a^lle$ ^ 
where fomclhing remains to be done as between the buyer 
and feller, or for the purpofe of afcertaining either the 
quantity or the price; neither of which remained to be 
done in this cafe ; for it was admitted by the perfons who 
\yere to make the delivery to Tcwnfend^ that the quantity 
mentioned in the order was in the cittern in their cuttody ; 
for they had before fold that quantity to the Frofisy of 
whom Towfifend purchafed it, and had received the price. 

Therefore though fomething remained to be done as be-* 
tween tlie vendee and the perfons who retained the 
cuttody of the oil, befipre the vendee could be put 
into feparate pofleffion of the part fold, yet as be- 
tween him and his vendors nothing remained to perfe& 
the fale. 

Batlet J. There Is no quettion of tranfitus here : the 
goods were at their journey’s end. When therefore 
Dutton and Bancroftj who were then the owners of the 
wbole> fold ro tons of the oil to the Frojlsy thofe lo tons 
became the property of the Frojis ; and when they fold 
the fame to Townfind^ and gave him an order upon Dutton 
and Bancroft for the delivery of the xo tons'purchafed of 
theltlj the effeil of that order was to dire£l Dutton and 
Bancroft to confider as the property of Townfeni the 
ib tons in their poffeffioii, which before’was confidered as 
rilrf^pTOperty^ the Frofs: and by the acceptance of that 
Dntiaonr Bancroft admitted that they held the 
rXQh. XII. s f 10 tom 
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, GASl^ TRRJ^ , 

re ^ tons for* as his pirop6rty> and he # i 

n|bt to go and take it, without the intetfer^ce of w 

Coilea to the Plaintiffs# 


Havelock, againji 

E plaintiff fued the defendant by original, and made 
an affidavit of debt ^ and the defendant having beenr 
outlawed afterwards came in, and brought a writ of error 
to reverfe the outlawry, and affigned an error in fadl, that 
he was beyond fea at the time of the outlawry \ whicly 
fadl, on iffue joined, was found for him by the jury : and 
on Wednefdny the 30th of May in tlie laft term, being 
perfonally prefent in court, and having brought in tlir 
poftea, he prayed by his counfel that the judgmeilt of out- 
lawry pronounced againft him in this caufe might be re- 
verfed. This was oppof d on the part of the plaintiff,, 
because the defendants bail woulfl not enter into a recog- 
iM2fance to fatisfy the condemnation money, as required 

'H 

by the ftat. 31 Eliz. c. 3., but only into tlw common re-y 
cognizance of bail, ivhich gives them the option to render 
their principal : and the queflion was, whether fuch a re- 
cognizance of bail were fufficieiit to entitle the defendant 
toihe j.udgmeiit of reverfah In fupport of tliat 

* 

Marty^f and Abbott ftiewed thefe reafons to the Court- 
Thp defendant does not feek to reverie the outlawry for^ 
any defe^ qf proclamations, and therefore he does 
want the aid of theilat 3 1 Eli%, r. 3*, which requires hhis 
only to put in bail to appear and anfwer to the pliiisti|& ^ 
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^tAjidfo to fatisfythe cohdemnatioti #koxiey, bfeftttU tlie Oufc^ I 
laWy f^Verfed for want of any prpdamation requited 
by that ftatutc. Neither doe^ he ajgpear by attorney arid * 
move the Court upon theTlat. 4 & 5 W. 8 c Jlf. 
to revcrfe the outlawry ; but he prays fuch rcvcrfal Jn 
pcrfon, on account of ^ common law error in fa£t, found 
for him ; and neither of thefe ftatutes fubje£l the party 
to any new impofition to which he was not liable at com* 
mon iaw, and whcie he does not claim the conditional 
benefit of either. Before the pafiing of the fiat. 3 1 iTAz. 
there is no entry in the books of requiring bail on the 
revcrfal of an outlawry by wTit of error, or fuggcftion 
entered on the roll, 01 by plea. Foetus Itb. Intraf. 78, 79* 
Co. Entr. 68 ^, Rtlfl. Entr. 285. h, 286. 287* 

Error m Outhwr^y //. 2- 4, 5, 6 & 7. which latter were 
lubfequent to the fiat. 6 if. 8 . 4. 4. as being rcverfals for 
want of proclamations, but prior to the 3 1 Eltz. And 
though pending the proceedings in feveral of thefe cafea 
inanucaptors are found, w ho undertake to furrender their 
own bodies if the party outlaw’^ed do not attend the court 
from daylto day, as day is given to him j yet no Recog- 
nisance of bail is entered to the idion upon the reverfal. 
And there is no inftaace in any of the modern precedents, 
where a party has profccuted hiS writ of error in jjerfon, 
(and not by attorney) and has not fought the benefit of 
die fiat. 3 1 JEAs., that a recognizance of bail as required 
by that fiatute has been taken. Hiarrte^s Pleader^ 834. 
contains a precedent of the reverfal of an outlawry, for 
the infufficlency of the return to the writ of exigent, 
witJiout bail : and that, though not a reverfal upon the 
ftat. 3 1 Eli%.y mufi have been fubfequent to that 
tute, 1)ecaufe it mentions the date of 1645 in the courft 
€>f record of the prpceedings. There is one entry in 
Smaris Ent, 359. (2J edit.) of a reverfal of an outlawry 
Sf 2 ' by 
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Error afli?T»cd, 
tliat rht party 
vraft bevond Tea 
«t the tim© of 
the exigent 
prochimed^ is 
fik&cieiUt 


CASES TRritfm TERM 

by writ of error, without bail ; and another (p. 
where the outlawry was avoided for the itllignihcaiit^ of 
the words in the t^etuip to the exigent ; in liDfhich the 
cognizance bail is in the alternative, to render in exc- 
ciltion^ or pay, and not to pay the condemnation money 
at all events. This laft might have been upon the award, 
of the Court, cm the infpedlion of the return and finding it 
bad. By the date of the entries, before and after, it fiiould 
leem that tliefe were between the fiat, of Ehz. and that of 
W. Sc M, But where the party has profecuted his writ 
of error for want of proclamations on the ftat. 3 1 
there the recognizance of bail has been taken to pay the 
condemnation money : otherwife not : as in Lift. Entr.^ 
458. and 461. The fame form of recognizance has been 
taken where the party has availed himfclf of the provifion 
of the flat, 4 & 5 W. 8 c Af. to appear by attorney. In 
Mathew V. Erho («), it appeared that the party outlawed 
was 3 foreigner who never was in England; and he 
came in by attorney to reverfe the outlawry, with- 
out bail ; which was denied : but the Court faid that he 
might bring a writ of error and reverfe the outlawry if he 
pleafed. The report in Cm-thenv fays he was compelled 
to bring a writ of error, and put in bail tp the a£lion^ 
according to the new ftatute (4 & 5 W. Sc M.) and then 
the plaintiff confented to the reverfal of the outlawry- 
There he did not appear in perfon- Creole v. Hanfon {b) 

* in 

10 fr. 3. i Ld. Rify- 349 ' and Garth, 459. 

(^) I fyi/f. 3. vide S C %htra. 1*78. Serecold v. Mart* and 

1 Salk 496 

The following js a more fuiJ note of the jlame cafe fiom Mr. Shprt*9‘ 
MS f a gentleman of the bar at that period. 

Serocold Hampsey, AJ . r6Geo . 2 . B . R . 

THIS was a writ of error to reverfe an outlawry. The error affixed 
#as that Sir ( 7 . Hampfcy (the plaintiff ih error) was beyond fea teiHpcre 
promulgatiunis of the exu^ent. 

XlrapcTp for tiie pUintiff in error, cited z RoU ^ « 804. Cro Jau 4^ 
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19^. 16G, t. is to the f^me efied. No intervening ca{e 1810^ 
appe^a aq print till Phillips v. Warhurton^ Mkh X* 

1785 {a)^ and Berntikk v. Parhn^ JE. 3 1 G- 3* (^)i in both 

^ - Oa^aiWB* 

of 

(tf) Imp- P)a£} 7tli edit. 6 If. 

(b) Referred to by Lawrence J. In Matthews v. Gibfott, 5*7^ 


Latyf for the defendant, cited % RcL Rep, xi. Co. Lit. £59.^. i6i. h» 

Cana. It lias been determined tliat, as to the whole procefx of out- 
Jawrj', it is not material in the afljgnment of error to (hew that the party 
was cut of the realm during tiie whole t*me j but if he were alM’oad 
the time of the exigent, that is fufficientj for that is the fublfancc. 
S^:n, 16. So this aflignment is fufficient. If the faft were that he was 
sD^ithln the realm during the procefs of outlawry, and went abroad by 
way of covin ai the time of the exigent, that fhould be replied, 

Tlie outlawry being reverfed, it came now before the Court upon the 
qucffion, wliethtr the defendant Ihould be obliged to put in fpecial bail ^ 
ani the cafts cited were Lit. Rep. sox. Salk 496* Cartb, 459. la Mod, 
545, Wilbtaham V* t>ol/y^ 7 '. 1%^^* % and a cafe in Q.D, when firft 
Wdles C. J. came theie, witere it was refolved that fpecial bail Ihould be 
put in, 

Lat C J. By ft St 31 MHs c 3 tail is to be given to a new aftion, 
and to fatisfy the condemnation money where the reveifal ih for want of 
pro>.lamation ; but here the diftignmem of error is that the defendant waa 
beyond the fea at the time, and not tor want of pioclamatton. 1 here 
is no cafe cited where bail may not be taken on reverfal of an outlawry 
for othei caufe than that in the Itat. 31 Luso. By the cafe in Salt it does 
not appear what the aftignment of error was, bur there fpecial bnl wis 
taken. Put the cafe of fytthrabam and Deity, which I cited from a ma- 
ttw^ciipt note, but which is re|.orted in cales in King Wili\ari\ time, 
(i4 Mod, 545 ) fully war.ants the re<iuiring fpccnl bail : for there it was 
held that the fta^ 3* EUso. only related to enor for want of proclama- 
tion, and in that cafe only tliat ftamte requires bail } but yet though 
the ftatutc did not extend to the cafe then btfoie tbe*C'ourt, w Inch was 
[ ] * tliey ordtred bail to be taken to render the body cr anJwci the 

condemnation money. Bjt we art now upon the ftat* ol Kir#g IVilham, 
4 &. 5 4 £ M. c. X*. which plainly fuppofes a power in the Coui t to order 

Ipecialbiil where it is required in the original aftion; for it fays, the 
defendant may appear by artomey and reverfe the outlawry in all cafts, 
except whtte /pedal bail Jhall he ordered bj the Ceuru Therefore when it 

appears 

• There are feme words wanting here : tht printed reports Bate that 
the affignqaent was of an error in law, not for want of prwvUmations. 

Sfi 


Jill, t6Ce§.9^ 
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w here fpecial 
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t/ttio. 


i^rsLOci: 
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of wiucb tbe recogm2aj»c^ ot b^l to aofi^ilho 

cpnde^naiioii monoy only, 4 ikI liot in tbe alteirqative^ 
pay it or render the h^y. But it does not appear whetltear 

1 ^— — 

• 

afi»|Aears in tl^c orislral adion that the platnnff was entitled to hatre fpe^* 
cul batl^ the Coart is iully authorized to oriiei u, as upon the com- 
wicncemcrt of a new atiu n Nor a»e we pieclu'^cd the late ft<':tutp, 
laC. 1 by whuh tu .ifTiJavit M tbt debt lo hold to fj.-cial h*^il ohull 
be filed btlore tht. procefs itTues, benu'e here Cionot bt a compl ance 
With itj nor ert any unr ti iHurj hut wc have it in our power to 
Otder fpccial bail to ^ay th*" cordim at pr ji or Tt7iat,r the ioJyj as W4|S 
dont m the cafe of IVtlora} an and Doby, 


Wright J. Jn Afattbnos v, Carth 4^9. which was an oot- 

lawiy a^ainfh a foreignci, iie *a^s ot « c 1 to ] ut m Lui sci.onl(rg to the 
new llatute, which wa^ the 4 ^ 3 , and tint wa^ rot lor want of 

proclamations. As to SaL 496. tint a rc..ogn zin c was cahtn 'lac cord- 
ing to the Aat 31 £//j». c. 3 ,thit was a miftakc. Ihcrtiorc I "un of 
nion, tlut as here is an ahi hvit of al ose 350/. clue, fpcclal bail ought 
to be given before the outlawry be reverfed, 

Dennison J. The pra£>ice in C*B before the K^tute of ff'' wii, 
as appeal 8 by a rule of Trie. % Jac, 2., that on leverfd of the ootlsv/ry, 
and before the fupeiftdeas, Jytcial latl tn the ordinary njny ^ja$ ajuired ta 
4nf%ver tht undemnution or render the body ^ if the fuiti on which the exigent 
was awarded was icf, 01 upwards; hat then the party outlawed ap- 
peared tn petje*’. 1 he (latute of King If dham w is to dilp nfc with thatj 
and It fays that it m^y he dune by at tot my, unlefs the Couit require fpe- 
oial bail, which is when the debt ii> abo^e ic/. As to the flat, la ( 7 . i* 
this cafe ih not witlun that llatute; for there i^a difiertnee between pio.. 
ceeding to an arrefi, and an outlawry , ror where it 1^ to an outlawry^ 
it IS not by way of an airefl. That (tatute fays you ihall not proceed to 
arreli but where there is an affidavit that the debt is lo/. or upwards 
but this bcjng an outlawry by fpecial on^ in jI, rt is not an arrefl ; and fo 
It WAS not the intention of the ait tb&t m this cafe tbe affidavit of the 
debt (hould be in the firfl inflance, and before any prociefs iffues. And 
this is no hardfhip to the dtfindant; for if it a; pear that the platnti^'s 
demand is above 10/. I^e ought to hav'* fptciaJ bail. In Martin v. Uuchat, 
there werfi^xnany errors a 0ij|Ded ; and one was tor want oi p otlamation: 
and theie fpecial bail was ordered to be put in. Tliough the piefent cate 
is not for w'ant of proclamation, yet it is exprelsly within the flatutc of 
yjK 3*1 which IS only to enforce tliat which was the law before, according 
to that rule in tlie common bench. 


Lt* C J. Let the rule to (hew caufe why the outlawry ffiouldnot 
be reverfed on dling common bail be difeharged, and upon filing fpcchf 
bail to pay eondfimtatfott $r rtfndtr tbe hody^ {ttetabfiixte batl^) let 

the outlawry be revf fed* 

tho^O. 
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ijkofe outhiwrit^ were rererfed for want of ptoclaotmticWi 
««m the ftat. 3 1 £/iz. And the only other cafe is Miitlmvs 
V. Giifon (a), which came on motion, and where it 
feems to have been taken for granted tha^the point ^a» 
eftabliihed in the two laft -mentioned cafes which were 
referred to. The ftatute of & M. was made for faci- 
litating reverfals of outlawries, which will not be anfwcrcd 
by impofing the neceffity of a higher fecurity of bail in a 
cafe where at common law the patty was not liable to fuch 
a requifition : and the Court will not in their diferetioa 
impofe an obligation upon the bringing of a writ of error 
at common law, which is not impofed by the ftatute. 
Here the defendant canic in and offered to furrender^ 
though by the indulgence of the plaintiff he was not com- 
mitted to cuftody ; but he attends the court in perfon 
from day to day given to him, and therefore is in effeft 
in cuftody, being within tlie inftant reach of the procefs 
of the court. And he a(ks no indulgence, or conditional 
benefit given by ftatute, but only infills on his common 
Jaw right to Ihew that the firft adlion was erroncoully 
profccuted againll him, without being obliged to provide 
bail who lhall be at all eventi* anfwcrable for the condem-* 
nation money in the new a£tion. 


1810. 




Holroyd{hyi contra, contended that ball was requifite at 
common law in all cafes upon the reverfal of an outlauTy, 
not only for want of proclamations upon the ftat. 3 1 Ehz. 

3. but in ail cafes, whether the party appeared in perfon 
or by attorney. It does not follow, becaufe there is no 
f ntry of bail in the old entries of retrerfals of outlawry^ 

{a) 8 Eafl, 547. 

{b) Having been obliged to leave the Coart foon after this argument 
iprfimenced, 1 have tins account of it from the hand of a mend. 

S f 4 
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ibst ^none wis givens ^where «th« party had from dayM 
day given to him> he muft hare ^continued in cuilody if 
bad were not given day to day» and when judgment 

o£ xeverfal pronounced^ there was no occsdion to 
make any entry of bail on 'the jroll» though it might be 
required that he ihould give it* Some bail was clearly 
requifite in cafes which required fpecial bail; and the 
courfe of the Court tor a long period back has been to 
require bail to anfwer the condemnation money abfolutely. 
He referred to Le:gbton v. Garnons{a)y and Sty. Prac^ 
Peg, 271, to fhew that by the outlawry, the procefs in the 
original action is at an end ; and if the outlawry be after 
judgment;, the party taken upon the capias utlagatum is 
in execution for the plaintiff in the civil fuit ; if before 
judgment, the plaintiff is put to a new a 61 :ion ; and unlefs 
the defendant were compelled to put in fpecial bail (q 
anfwer fuch new fuit, the plaintiff might in fome cafes be 
deprived of his remedy. This cafe is much ftronger for 
requiring the bail to engage at all events for thf condem- 
nation money than the want of proclam-itions as required 
by the flat. 31 for there the plaintiff is himfelf 

guilty of a fault in not giving the party who has a known 
place of refidence tliat notice which he is entitled tq re- 
ceive under the ftatute : a fortiori, therefore, in cafes like 
the prelent where the plaintiff is in no default. And 
this provifion of the ftatute confirms the probability tjpt 
fpecial bail was required at comuipn law upon the reverfal 
of an otij^wry ; and thqt it bad been ufed to be taken in 
the form now reejuired, The cafes which have been 
mentioned as examples of the cxifting practice are alfp 
confirmatory of that inference. It would be extraordi- 
paty to require it in caC^s where the error is fo apparent, 

[a) Cro. Eli». 7p6, and 5 88^ 
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m foiiNbice the Court to fet the euthwzy elide eqm mo* 
tioHA hnd yet to deny it upon writ of etrc^> wheie pro^ 
cutec| In perfon* In Jf^ilbrnhatf^. J)oley (0)^ upon error 
brought to reverfe an outlawry for a i err^r in law) (not 
for want of proclamations on the ftat. 31 E/tz,) thotigh 
Lord Holt and tell of the Court are hrll m2ide to fa^y 
that there needed tjo hail in fuch a cafe ^ yet they direSed 
the party outlawed to put in bail to anfwer the condem^^ 
nation or render his body. But Ld. ifo/f afterwards fays^ 
«* that fpecial bail to reverfe an outlawry mull be fimfdy 
*« to anfwer the condemnation j but other fpecial bail is 
to anfwer condemnation, or render his body ; and it 
was agreed tlut if the party were taken up upon the 
« capias utlagatum, he mull give bail to reverfe the out- 
*« lawry.’^ IBayky J. lefened to a dictum in Cooke* j Caf, 
Prac. in 29. ^fion. M. 1 2 G. I . It was faid by the 
Court, that upon or before the allowance of any writ of 
«rror, or reverfmg any outlawry, the defendant muft ftill 
enter into a recognizance, with condition to fatisfy the 
condemnation money, according to the ftat. 3 1 Jg/r»- 
3* / 3*1 obferved that that was ftated generally, 
and not confined to the cafe of want of proclamations- 




iljirttocc 


$ 


And in Serecold v. Hampfony as reported in 2 Str, 1178. 
where the error alTigned was the fame as in this cafe, and 
the queftion made was upon what terms the outlawry 
Ihould be fet afide, tlie court declared their opinion that 
they had a diferetionary power to require it or not. And 
that though the ftat. 31 Ehz. was the only alfij that ex- 
prefsly required hail yet it was not to be inferred from 
thence, that in other cafes it ought not to be infifted on 5 
for that aft mates a new error, and the bail upon it is 
nhft>folcly to pay the condemnation money- Then if the 


(«) 


taking 
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takiof of bail at all ot ttot be in tKe difcretion ti #fe 
Courts the form in which the reeogoizance fhall be taken 
muft alfo be in thei||pJifcretion. He alfo referred to 
Campbell V* Dfley {a)j which lays down the rule, that fpes- 
cial bail muft be put in upon appearing to an outlawry, 
W^ere fpecial bail was originally required $ becaufe It 
would be unreafonable that the defendant fhould gain an 
advantage by ftanding out till procefs of outlawry. But, 
he obferved, that if the defendant were only to put in the 
fame bail at laft as he would have done at firft, he would 
gain an advantage bythe delay. [In anfwer, however, to 
« queftion by the Court, m whatloim the recognizance 
was. there taken, Marryat faid that it was in the^alternai* 
tive.] He finally relied on Mathers v. Gthfon (b), W the 
cafes there cited j and obferved, in anfwer to the argdL 
ment, that a writ of error was a writ of right } that it was 
only fo upon fuch terms as the hw required : and if bail 
might be required by the Court at common law in this 
form, the party was not entitled to his writ of error 
without complying with fuch requifition when made. 

Cur. adv. vuk^ 

tjOfd ELLENBOROyGH C. J. HOW delivered the judg- 
ment of the Court. 

The queftion in this cafe was, whether upon the r6* 
vcrfdl of an outlawry the bail fhould enter into a recognii 
aance condemnation money ; or whether 

they flwmd have, as in ordinary cafes, the power of rerh 
dering the principal. The error affigned was, not th© 
want of proclamations^ but a common law error, the d^ 
lendsnt’s abfence beyond fea $ fo that the cafe is uQt 

W I9»». (*) 
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the a<a 3 1 Eliz. r. 3* ; and the defendant ap|>ea!rtAJ 
in perfon ; fo that the cafe is list widiin the^ftat, 4&: 5 
. Sc M. 1 8.yi 3. The rev|g^l, therefore, is a com- 
mon law rererf^, for a common law erroj* ; and in fuch 
a cafe the Court thinks it has no power to require more 
than an ordinary recognizance, which leaves the bail At 
liberty to retiden Where the outlawry is reverfed, as at 
common l.’w, it fccms to us that the reverfal is fo far 
matter of right, that no terms can properly be impofed 
Upon the defendant when it is pionounced. If terms 
could be impofed, it might be expbdled they fiiould be 
noticed upon the record ; and yet in no one entry that 
can be found docs the record appear to have noticed them, 
where*' die roverfal is under the ftatutc of TiV/z., the re- 
cord does notice them ; and this furniflies a ftrong argu- 
ment that they would be noticed on common law reverfals, 
if on fuch reverfals they could properly be required. Ifi 
none of the cafes cited for the plaintiff, where the bAil 
were required to anfwer the condemnation money, does 
the reverfal appear to have been by writ of error at com- 
mon law. In Serecold v. Hampfon it was not ; becaufe 
ihe outlaw appeared by attorney ; and in Matthenus v. 
GUifon the reverfal was by motion ; and if a party alk of the 
Court to interfere by motion, where lie has np right to 
their interference but only upon error brought, they may 
}n that cale (i. tf. of reverfal by motion) injpofe upon him 
what terms they think juft. In Phillips v. Warburton^ 
^nd Berwifk v. Parking it docs not appear, nor^pon in* 
quiry can we difeover, in what manner, or on what 
ground, the outlawries were reverfed. As there is no 
anthprity, therefore, pointing to the cafe of a common 
)aw reverfal in a ciyil a£^:ion 5 and as fuch reverfal focmi 
to us to be in general a ‘matter of right; we arc of opi- 
Iflion that no terms can be required upon the reverfal, an4 
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CASES IN TRINITY TERM 

that ^ MeogatKance Ihould therefore be in the ordiaioy 
fona j givipg the bail Hie power of rendering. 


Saturday^ 

July 7th. 

Thr plaintiff 
being dcfirous 
to djfpoft or his 
interelT in ctr- 
cain buildings^ 
Krade,and flock^ 
in which tr^dt 
be was engaged 
with the de>« 


the 
the fi 
the latur t^lfejy 
aipd deceitiully 
reprefenttd to 
ibe plaint ff, 
that he wa^ 
about to enter 


Vernon againji K£y$, 

Plaintiff declared in cafe, and ftated that he was 
defirous to difpofe of the fhare and intereft whiefh^he 
had in a certain trade and hufinefs in which he was 
gaged at Stone in the county of Stafford with the defend- 
ant in certain buildiiigs, ftock in trade, fixtures, &c., and 

fendani, ptnd- implements of trade belonging to the faid bufinefs ; and 
ing a treaty be- ^ . r , t 

tween them for that a treaty was pending for the purchafe of th^ame by 
dt'fe’rldant^^ the defendant : yet the defendant, knowing the ^mifes, 
but contriving and fraudulently intending to deceive aM 
defraud the plaintiff, while the faid treaty was depending, 
on the 29th of Augnji 1803, at Stone^ &c* falfely, know- 
into partnerftiip ingly, and deceitfully reprefented to the plaintiff', that he 
tradcAvjtii other (the defendant) was about to enter into partnerfliip, in 
S^meriirwoSid bufinefs, with divers other perfons, 

thawlo/^^/r-"^ fiames the defendant uuould not then and there difclofe^ 

fins vjould not that fuch perfons would not confent to the civinp a 

tonfent to i»s . . . . ^ ° 

giving the plain- larger fum to the plaintiff, as the price of his fhare and 
mterefi t^an a intereft,^than 4500/.; whereas ki fa£l, although the de- 

m fendapt was then and there aboufr to enter into partnerfliip 
and V^wiih^* 

tli^n”abourto ^7 othet Intended partners of the defendant, re- 

enter mio part- 

ncrfnip, nf r anv other Intended paitners of lus, hid refufed to give more than that form 
but had then agreed wnh ibt dtf ndiiii that hi. Ihould make the oefl terms he could with 
the plaiinlf, end would havt given him a larger Aim, and m fa£t the defendant charged 
them with a larger pptc in account tor tlu purchafe ot tbe plaintiff % uitert A. Held that 
an action on the cafe did na he for thl^ falfe and deceitful reprcfentation by thdlndder of 
the feller’s probab^hty of getting a better price loi his poperty, for it was eiihe» 1 me#* falfo 
rcprcfcnution of another's in/eVoon, 01 at moA a giatis di^um of the hidder> upon a mat- 
ter which lie was not under any legal obligation to the feller to difclofe with accutacy, and on 
which It was the folly oif the f Ikr to rely But that at any rate the count wars bad, m not 
Aiewijng that tbe plaiotift had been damayi-d by fuch falfc reprcfentation j inafmuch as it 
was not alleged chat the 0 her intended paiVntis of the defendant would have bid ai ail 
%biti>oui bim^ or that be would hate joined m giving the additional price, 

13 fufed 
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fttfed to give more than the faid fum ; and tvhems tlie 
faid and J. J, had then aftd ^ere oof^ented and 
agreed, and were tl>en and there jpnfenSting and agreeing, 
that the defend^pt fhould make toe beft terms he could 
with the plaintiff, and would have given him a larger 
fum, to wit, "5291/ Sj, 6 ( 1 . for the fame: and whereas 
the defendant then and there charged to the faid /. jE*. 
and in their faid partnerfhip at and after a larger 
|Mrice,viz. 7^91/. 8s. 6 J. for the fame : by reafon of which 
faid falfe reprefentation of the defendant, the plaintiff 
was induced 10 accept and receive, and then and there did 
accept and receive, the fmaller fum of 4500/. as the price 
of his faid intereft, and was then and there induced to 
€onve|rIand did convey the fame for the faid price of 
4500/. : by means whereof the plaintiff loft and was de- 
frauded of a large fum, to wit, 791/. Ss. 6d., which he 
otherwife might have gotten for the fame. 

After verdi£l: for the plaintiff upon this, which was 
the third count of the declaration, at tlie trial before 
Lawrence L, at Stafford, IVtUiams Serjt. moved in the 
laft term for a new tiial and toarreft the judgment ; and 
the rules were fupported on a former day in this term by 
him and by Ahhott and Peake, and were oppofed by Daun^ 
rry, Wtgley, and Pnller. The Cotert were of opinion at the 
time of the argument that there was no foundation for 
the objeftlon to the verdift upon the Evidence ftated ; 
but they then referved giving their opinion the rule 
for arrefting the judgment, till further coimderation. 
The cafes cited by the defendant’s counfel on the point of 
law were Bay/iy v. Merrel (a), where upon an agreement 
to carry goods at fo much per cwt., it was held toat an 

(tf) Cro J». 3^$. Thii and other cafea wtre rd’ied on by Crtfe J* in 
?. FrutMtt, 3 Term Jtr/* 55* ivhofc opinion waJi alioTcliccl on. 

adion 
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CASt8*'t» Tk«N#rT 'TIRM 

aSion 'WD^ dot Be the dvmer for falfely 

ing that a of msfddit ccmtained a lefs quantity 
cwts.Jthan in fa£yfc^oii*dfeed ; becaufe thejikintifF might 
hare d^tefted the lalfehood of thekffirn^ion by weigh- 
ing ita And I Aol, zdbr. 8oi.//. i6. «If a Wtem, haring a 
term for years, offer to fell it to another, fays that a 
Jlranger would give hifn 20I. jT^r its by meat» of which 
aflertion the other buys it, when in truth he waS' never 
offered 20/. for the term ; though he be deceived in/the 
value, yet in truth no aft ion on the cafe lies* M, 40 and 
41 Eliz, B. R, adjudgUtf.” And the fame point is ftated 
in Leahins v. Cltjfel (a). On the other fide, they relied 
on the diftum of Crake J. in Bailey v. Mernll (^, that 
where fraud and damage concur, an aft ion liesIBF the 
deceit. And on Ekws v. Jrtjham (r), where the plainti 
and defendant, being in treaty for the fale of a meffuage, 
the defendant falfely and fraudulently affirmed that if 
was let at, 42/. per annum ; on the faith of which the 
plaintiff gave him 500/. for it ; whereas in truth it was 
only let at 32/. ^er annum. And though it was urg(!& 
that the plaintiff might have informed himfclf of the truth 
from the tenant ; yet it was held that the aftion lay for 
the deefeit j for perhaps the tenant would not Inforrn the 
purchafer what rent he gave. Anchi^n Lejfney v. Selby 
which is to the feme effeft. Andibcy referred generally 
to PaJIey v. Freeman (e), end of this term 

• XiOrd' 


(4) I Sid* 146. (iy 3 Btdjir* 95. (r) x 

( 1 ^) zLd Jt4> 

(f) 1 Rgp. 51. The two other leiding c^fes upoh the fame fob-* 
je£t| which have occurred fince Pafiey v. Fnemitn* are Byre v. Dun^erd^ 
and Ilaycr^ft \* zEafli%%* In the fird oi thefe 

there was an alle^tion of the knemtUdgt of the defendant at the that 
the fidls afiirmed by lum were faUe ^ \yhlch averment was not made* in » 
the litter cafe ; and it was aifo omitted in one of the counts in a fubfe<* 

queit 
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Ei^lenborough C. J. d«claured theopiniimGf dn^ 

CSoun* 

This c^ife flood over that the i^rt'rtfeht ^nfidef thft 
fufBciency of Um third »cQunt olftbe^^feintiff's dedara^ 
tioii, on whici|i^ ^ne he had obtained a verdfft. The fub- 
ftance of that tfount was this, that the plaintiff was de^ 
firous to difpo|e of his fliare and intereft in a certain trade 
and buj^nefs in which he was then engaged with 
the defendant, dnd in certain buildings, flock in trade, 
fixtures, utenfils, tools, and implen^fiints of trade, and 
other matters of and belonging to % fald bufincls ; that 
a treaty was pending for the purchafe of the fame by the 
defendant j that while fiich treaty was depending, the 
defenda||l folfily rep^efented tliat he was about to enter 
^jfp partnerfhip in the faid trade or bufincfs with certain 
perfons whofe names he would not difclofe, and that 
would not confent to the giving more for the piaui- 
tiff’s fhare and Intereft than 4500/. : whereas in truth and 
in faft, although the defeiidant w^s about to enter int# 
parBserihip with one Emery and one Jenkipfony neither 
they, nor any other intended partners of the defendant, 
had refufed to give more than 450c/. : and whereas Emery 
and Jenhnfon had confented that the defendant flucmld 
make the beft terms with tlie plaintiff, and 




i^uent cafe of Hatcbmaa v^yackfin^ M 3 where the verdiA 

bud been taken generally ; upon which it wa» moved to arrefl the judg* 
ment, as well a$ for a new trial on the merits of the wholMji^ But 
tbt Cituft, after (ullalning the verdi£t on the meriiSy finaliy^||(harge4 
olfd llie rule for arrtRmg the judgment $ tlie counfcl for the pklntlST not 
thinking it worth while to move on the Judge's note! to enter the ver- 
di^ on the otlier counts only. And Lawrence faid, that both in fafley 
Freman, and myeraft y. Creafyy the caufc of a^ion was confidered aa 
oomplete by the fraudulent and falfe aifertion of the delendantt and the 
faijuiy tlierefrom to the plaintilf j and it was imnoatenai wliether the 
defondant him it to be falfe at the time or hot. 


would 
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VVRNoM 

i^atn^ 

K« vs« 


wodd have given him is. Sd, : and Hrhereas tin# 

defendant^|j|iarg^ to^ t]|l {aid Smery and JenkmfiH in their 
(kid parmerihi||[^ a ptice> vie^ 7291/. is. 6 d.i by 

rea^ of which falfe reprefenta^km plaintiff was in* 
duced^o take^45oo/. for his faid intereft^ aRMl to convey it 
"for that price : and by means thereof iMl^was defrauikd 
of 791/. S/. ($d.» which k was alleged he might other* 
wife have gotten for the fame. The defendant infifts that 
this count tb bad m law : and on that ^ound the Conit 
has granted him a'lrule nifi for arrefting the judgment : 
and upon coniiderat^n^ we tliink that the count cannot 
be fuftainedf and that the judgment ought to be ar* 
reded. 

To fupport the aftion there mdft be a frat|i clearly 
alleged to have been committed byithe defendant^ aiyj jl L 
damage refulting irom fuch fraud to the plaintiff. TJ& 
fraud muft confift in depriving the plaintiff by deceitful 
means of fome benefit which the law entitled him to 
demand or expe£l;. In the prefen t cafe the fraud is made 
to'confift in |^e defendani’s.allcging that his undifclofod 
fut&re partners not confent togtve more than450o/#” 

for the fubjedb of the ireaty of purchafe. But the word8» 
« not confent to give more than 4500/.,” may be un- 
derftood to fignify either tl^t fuch partners then would 
not ; which is the fame as fayii^» with reference to.the 
time prefent, they nvill itpl,; thereby implying that they 
had sdrsady refufpd : and In which fenfe the words weto 
not that they would not thereafter confent ; in 

which latter profpeSive fenfe die words might happen to 
be true) or not^ as they might be thereafter induced to 
refufe their confent, or not : and if the meaning of tibe 
words is thus equivocal, the alleged falfehood of the repre^ 
fontatioOi (upon which the adion depends,} is not tmU 



beAiit^ixded thsit an s^icn 

reptef^nting Azt be moiM ^not# 
^fmifVUje^Y ^ purchafe*. beyond a ce|tai»& fnin^^ 
wlietiut could hi proved that he bad faid he would 
mii«ii^lilOFe gthan^that fum. Andyf^uppoiiiig is^fp h» 
bad upon fuch treaty added^ as a re:||pn for his ie£ 61 viiig 
Dttt to give beyond a certain fum, that the piroperty waa^ 
Ut his judgment damaged in any particular refpeft;. aftd 
^%fpofid| further, dbt it could be proved he had juft 

r ne tii^ giving fucgl^afon faid he was fatisfied it wa» 
fo damaged ; would ^ti action be mainuinable for 
idtis untrue repTefentat ion of hts amn purpofe^ backed and 
CUfotoed by this falfe reafon given for it ? And in^tfa# 
cafe before us, does the falfe reprefentation, made bythuii^iii, 
drfildafU^ of the determination of his paigfiei s. axmoi^ 
thing more dian a falfehj alleged reafon for the fimhed^ 
egditiutft enun effer f And if it amount to no rbore^ 
then thh> it fhould be (hewn, before we tan deOmithi^ 
fobtKdie folj^ea of a^a£||on, that in refpea ctf imim 
ceUifidetatfon or Other e||fting between the partibs/tqdir 
or upon feme geinera|gpile or princt^ of law»^ 
^m^^jpaxty Seating for a 'purri^me is bound to nllnge tnlly^ 
if be#aieut all, the rnotim which operate fon 

mdUtdgsiiW for making the offer he in (A 

ftlW^ ji>uiiqimftkmably liable to an aifiion of deceit^ ii 
he fimMlmnij mifr^refent the quahfty of the dungfWd 
tofhe other it is^in fome puTttcuhwSi which the 
lliytr has not dqual meanr with himfotf of knowing! olr 
Voi.. XII. T t if 


itf he do in fuch a manner as to induce the buyer t# 
forbear the inquiries, which for his own feciirity 

and advantage he wou |4 otherwife have made* But is a 
buyer liable to an action of deeek for mlfr^refenting 
the feller's chaiKe of *£110, or the prob^iEty of brs 
tinga* letter price for his commodity, than the pice which 
fuch propofed buyer offers ? lam not aware of any 
cafe, or recogni^d principle of law, upon which fuch^a 
duty can be confidtored as incunibcna upon a party bar«» 
gaining for a purehafe. It appears to be a falfe repre^ 
fentation in a mattei^^merely gratis di£tum by the bidder, 
in refpe£l: to which the bidder was under no legal pledge 
er obligation to the feller for the precife accuracy and cor-* 
xe&nefs of his ftatement, and upon which^ therefore, 
it ms the feller's own in4ifcretioi!|to rely 5 and for tl^ 
confequences of which reliance, therefore, he can main* 
tain no afrion. But if the obje£tion above ftated were 
lefs tenable than it is, ftill it is at any rate effential to the 
^aAion, that the plaintiff fhould have fuflained foxne da* 
mage. The ^particular damage alleged is in his 
getting 791/. Ss. rid., wliich lie might otlierwife have 
gotten for the fame.” But as it does not appear by 
any allegation on the record, that the other intended part* 
ners would have bought at alj nu^thout th^ defendant^ or 
that tlie defendant would have joiped with them in giving 
the price of 5I91/. 8/. 6 ^ the fuppofed foundation of 
the aAion, in the lofe of^a price which the plaintiff Inigll^ 
etherwilpl^ave gotten, fails alfo. The confequence is^ 
lhat the judgment muil be arrefted. 
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UsHEk again/ HoMtK. 

*’ * 

*^H1S TO# aa a^on upon a policy 6f ntfufaiiti# fab- Tl« rule for 
'fcnbed % the defendattt far 200L 6 a 'g66ds dn 
board the General Miranda at and from Jaminca to by wi opcn^ 
ifai. In the d^laration the lofs was thus aveited— TPhat 
the fliip, having the goods on boai$, was, in die river 
Thames^ and before the difcharge of the goods at LondeH^ together with 

- pieniium of 

by the merle danger of the feas, an« force and violence of mfurance and 
die tide and winds, and the preiTure of other fliips, thebafigof the 
ftranded and funk, and the goods thereby totally loft. thc*^va*iinMhe 
The declaration alfo contained the money counts. The fX^forSimac! 
^^fendant pleaded aflumpfit, and paid 14/. into court 
generally upon the whole declaiation. And at the trial (the fame as 

^ ^ upon a valued 

before Lbrd ElUnborough C. J. at Guildhall a verdliSi: was policy,) by • 

found for the plaintiff for the damages laid in the declara- pom'onll d!i^* 

tion, fubjeft to the opinion of the Court upon this* cale.^ ihe*feuS^yuce 

(ll^eing agreed that the amount of the daAage (houii be of the 

fettled by arbitration, if the Court fhould be of opinion part of 

^ ^ the good* at the 

that the plaintiff was entitled to recover any thing beyond poit of dcUvery, 

•nd applying 

the fum paid into court). that propoinon. 

On the 4th OB. i8oi|f tHb fliip General Miran^ arrived quaitcr, an ' * 
from Jamaica with the yjlaintiff^s goods infured on board ^itu^Icftrcnce 
in the river Thamesy and ancliored near the entrance into at 

the Wejl India docks. Shortly afterwards, a^ as foon 
as the neceflary forms were complied with, thS^effel left portion oi Uic 

• goods. 

heujttnchorage in the river for the purpofe of entermg 
them docks, in order to unload her cargo there ; but on 
her near approach, and when about to go through the 
dock gates, (he was wrongfully xefufed admittance, and 
ordered back by the fervants of the company, under whofe 
T t a diredlioa 
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dk6€(ion>a^ mmgement ihefe ckickd ware pkeed. 
Upon this li^T^urhedtAi& th^ HVer, ^SiA endeavoured 
to regm a place of £ifety there $ but thi^ iitr^ ^Otidriili** 
practicable ; an^ the belt thing tfiat cotkld b^ dono v^ 
tci^'moor ter to a^tsham near the entrance to the docksj at 
whidl^ ey eral other veilels that had returned from fuch 
entrance had previoufly moored. This was accordingly 
dmle, and the GenerdMiranda^ being the vefTel neareft 
the ihore, was at the^lling of the tide forced by the vkl^ 
lence of the current and predure of the other ib%>s npon 
a ihoal or bank of thel^Tivcr, and was there bijiged and 
branded; and, in confequence, a part theptomtiff^K 
goods confifting of coffee was greatly dfimaged. In confer 
quence of this the pl^ntiff brought an aCkiOn^agaiuftlhd 
Weji India dock company, and recovered a veVdidtrngaindf^ 
them for the amount of the Iof$, e^imaUd accordinf^ Utht 
market price of coffee in London a^ the titne •wlnn thelfft 
place, but whkh was /efr than the prime of the reffee al 

Jamaica. The defendant obtained a Judge’s ordet for li- 
berty to infpeCt and take copies of tlie^ fbatement of ’ Hk 
lofs, and the following was delivered aa fuch copy:^ ’ 

Statement of average per General Miranda, Orr, — 
Jamaica to London* 

Amount goods per invoice No. i & 2. f* s* d* 
and bills of lading No. 3 & 4. - 6326 o 1 

Infarlrtg*;^76oo to cov^^ft aiJ under, 

3^6750 TxtM g^« ’ 1 oi!^3 '^12' 6 

^50**2 - * - - 107 2 o 

« JW 

- - 19 o o 

Cominiilkm | per cent, for ef> 

feeing - - - sfff ' 'fr 0 

' Carried orer 


Brought 



IN HL 


I ^Brpi^hlofer 4 lSv^|j 

CwimjliSSonlpercexU*^ , , 

tling in crfe ofloft •- ^ 3S 6 o m ^ 

. 4 . < 


159 ^ 4 7 

De;du£t; 

A^yiount ^ round cc^ee and . 

. wood por invoice No. 5. and 
landing account No. 6 ft 7. 2570 3 2 

Infumnce on j^3e85 to cover, 
asunder, ^ 
jf 1740 at 15 ga. 

^percent. 413 11 o 

'345 - 43 9 4 

Policy for 3085 7 14 3 

Contmif&on i per 
cent, for efTefling 15^ 8 6 

Xlitto i per cent, for 
recovery in cafe of 
lofs 1- - 15 8 d 

— " ■ ' 5*3 ” 7 

^ 3q8j g 

* * 


Addsi, 4507 9 lo 

General average per Mr. Farlunfo% award 
No. 8. ----- '^^9 4 S 


Dedufl 

Proceeds of damaged cofioe 
per A fale, No. 9. 


4696 14 3 


174 T» 9 
Canied over 


Tt 3 


Brought 




tfftdL 




£ja 






feroughk over jia ix 

Recovered 

Weji India dbck , 

company pefiftate^ , 
mcnt(d),No. 10. 2741 15 S 
Fromwhicli dcduft 
lUd^ law expences 98 18 8 

-264^ 17 



4696 14 i 
s . 


2$17 9 9 


1879 4 ^ 

: 1879 : : 100 

Anfwer, £24 : 14 :6i per cent, exclufive of retuht of 
premium for failing in company with armed fliip. ^ 

The only queftion at the trial was, hy what meafure 
the damage was to be eftimated between the allured and 
the underwriters. The plaintiff contended that he was 
entitled to fuch proportion of the prime coft as would 
correi^nd with the proportion of the diminution of the 
market price occafioned by injury which the cofl^ had 
fuitained ; according to the rule laid down in Letvis r, 
JRnciefy 2 JBurr. 1 1 69. If this meafure fhould be adopted, 
the fum paid into court was infufiicient The defendant 
contended that the cafe of Lewis v. Rucker did not apply 

« t 

(tf) The India Docif Company 
Cwt. 

To amount of lofs on 748 * lo d)mae;ed coffee, per General Miranda 
avtrai^ed per account falcb of found coffee, ptr faid veflel, 4^0 ^ jf of 


found coffee havii ^ netted 15694 lu. id* 

£*7*7 4 

0 

ilnioutU of general average 

• 

189 4 

If 

^ D.dua 


»9i6 

n 

5 

V ccceds of damaged LO0ee 

• 

174 *» 

9 



*741 15 

8 


to 
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to and that the plaind£F wgs only entitled to 

the difference' between the a£);uad vatue of the damaged 
and found qpSee at the market price in London^ whjtn die 
ftiip arrived ; and according to which rule^e faadjecewed 
a compenfation from the In^a dock company^ 
had been the caufe of the lofs. If the plaintiff were eiiti<p 
tied to recover according to the prime coftj k was admits 
ted that the 7A per cent, paid into ^urt was not enough 
to cover the whole extent of the*efendant*s liability^ 
the ulterior amount of which was agreed to be fettled by 
axbitrarion. If the plaintiff were entitled to recover only 
according to the a^fual value of the coffee in Z^ondm when 
the lofs took place, the fum paid into court was fufficietij. 
to cover the defendant*^ liability. The queffion therefore 
Vas whether the pLainliff were entitled to recover any 
thing beyond the fum paid into court ? If he were, the 
prefent verdifl: was to itand, and the amount tf> be 
fettled by arbitration : if not, a nonfuit was to be en»- 
tered,» 




jSiK 


This cafe was argued in the laft term, when the rule 
of calcnlation inliffed on by the plaintiff was maintained 
by Abbott^ principally upon the authority of Lemfis r, 
flticker {a) though that was the cafe of a and 

this is tlifi cafe of an open policy 5 but the rule (^), he 
c^putended, applied in reafon equally to both^ And he 
alfo referred to 115. and 2 a$ 

adopting the fame rule of calculation* 

(fl) %Burr, iif»9 

(b) Tlic rule there laid down was, that the infurer (hould pay to the 
lefurcd for the rlamaged goods the like proportion of the fum at wbicli 
the ^ods were valued In the policy, as the price of the damaged goods 
^re to the price of the found goods of the fame kind when landed at 
iheportof dchvtry. 

7* t 4 Carr, 



!£i4k 




QMMS ifc TlUNft^ TBUM * 

Cttrrt on-tiie ooMmy* admitting t&a'rak in Ltwb v< 
RuchtTi as ;ii|)pHed to talued j^olicies, deni^iu ap]^tiea- 
t\m to an op«n policy, fulh as this is ; upii||l the gfootid 
tfaa^ a policy o^infurance being a mere contrad; of iti- 
demnk^ the lofs whi^ the party fuftains by the goode 
not Anmng at the port of delivery is that ivhich they 
would have neated to him if they had arrived at their port 
of delivery. And reckoning the fum paid by the Wi^ 
Jndm dock company witli that which has been paid into 
court by the defendant, the whole of the plaintiff’s aftual 
lofs in confequence of the perils infured agarnft ifipuld, 
he contended, be compenfated. He put the cafe tkua 
-r Suppofe the invoice price of the goods with all charges 
themon to be loo/. at the loading port; but coming to k 
feiln^g market at the port ofHelivery, they are onlf 
wee^tb, if found, do/. : but being damaged, they are only 
w^tH there 40/. If the peril had not happened, the 
aflused would have gotten only 80A : the compenfation 
t^ten to be paid by the underwriter fliould be 40/., whereas 
the plaintiff feeks to get confxderabiy more. The adoption 
of fuch a rule of compenfation will hold put a temptation to 
an affnieii to procure a partial lofs whenever the goods art 
proaet&ig to a falUng market. But, as Ld, MansjkU 
faid in HanMtcn v. Mendes{a\ an infurer ought never to 
pay lefs upon a contraf); of indemnity than the value of 
thi^lo&,.aiid the infured pugbt never to gain more. ^Le 
Bkac K not* die invoice price be taken ^ the 

b^jEta^aof the ealctdatiaa in the cafe of a total lofs ? And if 
fo, why not in the cafe jof a partial lofs ?] In the ettfe of 
a total lofs that balis muft be taken ex neceflitate, becaufe 
it QMtnot ajjpear what the value .of foe goods 
been^if they had arrived atthe port of delivery^ i-pat4 
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tial lD&,!id move aimlogpiis to the caie oir^geinMt 
aM ^ would be ftrauge that wrangtdo^fs^ by .wbtcde^ 
fault the loffi^ad occailonedi . fiiould pay only accoordiug 
to ^e adtual value at tfic port of delivery and thau die 

t * 

uitderwriters on a contract of indemnity IhouM p^moaa 
[Locd EUmhor^^gh C* J. According to the i9Re 
tended for by the underwriter in thi^ cafe) he would have 
had to pay more tlian the invoice price if the goods had 
come, aS( they ufually doj to a riilng^Wrket. The faalia 
of the valuation muft be taken either at the port of lading 
or at|j^e port of delivery. It is in fome xefyeStu an arti- 
ficial rule at which ever place it is taken, and not ftridily 
one of indemnity.] The Confolaio del mare^ the ddeft 
modem code of maritime law, izys that the amount of 
lofa is to be taken the price of the goods at dm 
port of delivery, if the voyage were half performed at the 
time, \JiiOxAJBllefdtcrough C- J, That was a rule pofitivi 
jurist I do not mean to fay an unjuil one. HisLordlhap 
obfewed that it ilid not appear ^^tjfibnjon v. Sbeddon{m^ 
was the cafe of a valued policy.] 


v€to. 


UiMt 


^ jUiett in reply relied on the general and more certain 
conve^'ience of the rule laid down in Lewis v. Rucker^ 
And he alfo referred to Dick v. Allen at Guildbail after 
Mich. r. 1 7^5 where in an a^aion upon a policy of 
iufurance to recover an average lofs upon goods, Bullerh 
bbferved, that whether the goods arrived at a g<^ or bad 
market was immaterial ; for the true way of eftimatiog 
the lofs was to take them at the fair invoice price. 


(rf) ^Zafis 5Sl# 

(Sy Fart, 139. 6ih edition. Mr. IFark now obfenred that that was 
the of l^n opfn policy. Apd fee TulU v. Tbr R(^al Bxchangt Aptr^ 
anei Cottony t St GuiMbalf, after 1 ‘rni, term 17^7. tetojc Lord C. J. i«. 
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Lord 





l/ilMtii 


CA^ES IN TRijfiTY YERM' 

L«nil EllemboKoogh C. J. As Ihe Court urQl have 
W j^omnlgrte a rale, wlach urill bind In futitte M fimiiat 
eafcs, it will perhaps be more willingly acq,Eifefc!ed in H 

tf 

Adivercd npqn more mature deliberation : we will there- 
ftwe further time before we give our opinion* *I1ie 
^eftim will be whether every cafe be not in cffeft the 
cafe of a valued policy fo far as it involves this confidera- 
tion, and confequently within the rule laid down in Lewis 
T. Rucker. Where the parties have put an expreft valua- 
tion on the fubjeA matter of the infurance, that rule ia 
admitted to govern; and the qucftion is whethet^||toeral 
ufage has not eilabiiihed the invoice price as riie bafis of 
the vialue in al) other cafes where the policy is open* 
Some rule there muft be^ and I rather think that the one 
laid down in Lewis v* Rucker was adopted as being upoli 
the whole the moft convenient in all cafes* 

The cafe ftood over for further confideration till this 
term, when his Lordfliip delivered the opinion Sf the 
Court. 


It is admitted that the aifured is entitled to an indem- 
nity, and no more ; but by what ftandard of value the 
indemnity foug[ht fhould be Regulated is the qudllion. In 
the cafr of a valued policy, the valuation in the policy 
is the agreed ftandard ; in cafe of an open policy, the 
invoice price at the loading port, including premiums of 
infurance atrd commi#fion, is, for all purpofes of either 
tdtel or average lofs, the ufual ftandard of calculation re- 
forted to for the putpofe of afeertaining this value^ The 
felling or matket price at the port of delivery cannot be 
zlq/ne the ftandard ; as that does not Jnclude premiums of 
inftftance and commiflion, which muft be brought info 
thfe account, in order to conftitute an indemnity to an 
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Oiirner of ^ods whto has increjifed th« ^viginai^ apiooot 
and of bis rilk by the vety a£t of Anfmun^. 
^c^ordon of lofs is necefiariiy calculated tbaough. ao-r 
other medium^ namely, hy comparing the i^Uing priooitf 
the found commodity with the damaged part of th^famo 
commodity at the po^t of delivery. The dirntfOK^^ 
between thefe two fubje^ls of comparifon affords the 
proportion of lofs in any given cafe j i. e., it gives tlie 
aliquot part of the original value, which may be cooli-^ 
dered as deftroyed by the perils infured againft, and for 
which Ijhe aflured is entitled to be recompenfed. When 
Ithis is ascertained, it only remains to apply this liquidated 
proportion of lofs to the ftandard by which the value la 
calculated, i. e., to the invoice price, being itfelf calcu^ 
lated as before ftated $ and you then get the i-bajf, thjO 
I -4th, or I -8th of the lofs to be made good in terms of 
money. This rule of calculation is generally favourable 
to the underwriter, as the invoice price is lefs in mo(t, 
cafes than the price at tlie port of delivery : but the a£<^ 
fared may obviate this inconvenience by making his policy 
a valued one ( or by ftipulating that, in cafe of lofs, the 
lofs ihall be eflimated according to the value of like gooda 
at the port of delivery. In the abfence of any expreCi 
contrail on the fubjefl, the general ufage of the afliired 
and underwriters fupplies the defeft of ftipulation, and 
adopp? the invoice value, with the additions I have men*^ 
tioned, as the ftandard of value for this purpofe. In this 
cafe, after receiving the money paid by the IftdiB 
dock company, the affured is left ihort of his fidl 
reimburfement (even on the defendant's own calcubtion) 
by jhc premiums of Infurance at 1 5 guineas per cent, 
commiffion, and extra cofts of fait, for which no allow-p 
ampe was made by the If '’ ^ Jndia dock company : fo 

that 


«« 
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tiffC quaeatiqi^e ri^ (iatft» dia^j|i/.^p^>ceik. paid iM» 
txnaxtt is too little* The coniequeme is that 
imift ftaiul^ fubjed to the reference of ftceoofit ^ aniK^ 
bitf ator, at ^gteed by the cafe. ^ 


Li VIE againjl JansoNp 


was an aftion upon a valued (a) policy of aflur* 
ance, loft or not loft, upon the (hip Liherty^jwi^ or 
without papers and clearances, at and from N^UfTort to 
London ; the adventure to begin at New York on the a3d 
December 1 808, for a premium of 18 guineas percent. \ 
ind the infurance was declared to be on fliip and cargo 


Ssturdaf^ 
yjj-jih 

An American 
fhip inrureti 
trom Ntrw Yrrk 
to Londm, niar^ 
ranted fret Jr (m 
American c'n^ 
derni ation, hav- 

^eofdu.fng* i8o8, for a premium of iS per cent. } 

her n itional 
embargo, flip- 
ped away in die tmarranted free from American condemnation. The decla- 

torcc of the ice, ration contained the ufual averments, and alleged the in* 
<!rivcnon fhorc, tereft tobe in jB. Byles^ and the lofs by perils of the feas. 
tdintd orhjf par- At the trial before Lord EUenhorough C. J. at the^littings 

term, a verdift was found for the plain- 
next ^ay, and ^jff {qy 2oo/., fubje£l tp the opinion of the Court on the 

jiterwardSfWitli ^ * 

great difficuJfy following cafe. 

Sandfinaily * The policy was fubfcribed by the defendant on the 
th^^iMnSo- 27th of February 1809, and the infurance was cffe£ied in 
brcach'of the tonfequence of a letter of advice from New Torh^ that 
embargo, held the flllp would fail, notwithftanding an embargo then en** 
was ultimately fbrccd by the government of America, Which letter was 
pe^iTejw^rS' * laid before the underwriters at the time of effeftipg the 

met cf the pc* 
hey^ the aUured * 

could neither recoiver fw a Ibtal lofs, nor for any prevloiH partial lofs arifing from the ilrand- 
ing, &e. which in the event became wholl/ immaterial to the aifured t aliter^ an Oife of 
•Aval di/burfements made for repair of damage occafioned by fea perils before the total l^s $ 
which app^ to be covered hy the general antbonty given to the alTared to 
** travail, iffbk for the defence, fafegoard, and recovery of the property 

{a) It wat a^eed In the rourfe of the argument that thia wai a valued 
pohcyi but it was not fiated to be fb in the original cafe. 
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>%rbi ftom Nw JTwrk m Lirntm 

v$ H The fltip hemg the propert;^ tit Jl 

^ ill ^e North K,ivcr at Ne^ T$ri on dte lajd 
of December i8o8| loaded vfith a v^4iaUe«n^go oi| hit 
accountj deftined for London^ and waiting an opportunity 
of eluding the embargo. For this purpofe Ihe "failed 
with a pilot on board between 7 and 8 o'clock in tlie 
night of the January 1809 ; and in palling from 
New ITorh to Governor'^ s IJland^ towards the Jerjey {hoi^> 
being the proper courfe of her voyage, a large body Of 
ice> brgH^t down the river by the tide and wind, drove 
againll £hip with confiderable force, and carried her 
aihore among feme rocks on Governor s IJland, Every 
exertion Was made by the mailer and crew to get the Ihip 
off, hut without effed. It was found that a large hole 
was made in her lide by tlie ice, and another in her boL> 
tom by the rocks. In confequence of this, the w^ter 
Tofe four feet in the hold, and the fliip fell down on her 
fide as the tide left her. In tins Hate tlie mailer and pozt 
of the crew left the fliip at 1 1 o'clock at night in one of the 
boats : the mate and the remaining part of the crew conti- 
nued on board till five in the morning, and then left heji in 
the long-boat, in the condition above deforibed. On the 
fame itioming about 6 o’clock, the officers of the Arnenceu^ 
cuftom-houfe, having diicovcred the Ihip, prpijpeded tfli 
feize her j and the fliip and cargo w-ere finally cqnjjemned 
for breach of the embargo. The cargo fuftafoe^ damage 
exceeding 5/. per eent. by the accident, and the llnp ati<|^ 
tackle fuftained damage exceeding 3/. per cent. A grci^t, 
fiufnber of perfons were employed by the American go- 
to take out the cargo and to weigh Up the fliip \ 
which wasbffeftcd by great exertions in the comfc of hx 
weeks* If fo® plaintiff were not entitled to recover, tha 

vcrdidt 










.xSio. ’veniii^'wwrio'be fSit xfide, an4jt 4(n^uit ehleire^! if^i^e 
■"■^' “ Mtitted to feCovtt as foi a total lofs, the verdia was 

to<^ftand t if for an average lofs^ tlie patties agreed |o 
jfAiMii* fetde theail^ount by reference.* 


Scarfett, for the plaintiff, contended tiiat the feizure and 
condemnation by the American government were not the 
operative caufe of the lofs, but only conjequences of that 
Ibfs which h.ul before been occafioned by the perils of the 
fea^and by which a right of aftion was vetted in the plain- 
tiff, to recover the amount from the undenuTittttf. The 
Only effect of the feizure was to deprive the underwriters 
of their benefit of falvage; but that did not make it ceafe 
to be a total, or if not a total, at leaft an average lofs. 
And he referred to Barker Slakes (a), where the goods 
of a neutral were infured on board a neutral (hip bound 
upon a lawful adventure from his own to the enemy^s 
Country ; and the ttiip, being off the enemy’s port, was 
brought into a Britijh port by a Brlti/h cruizer, for tbo 
pUTpofe of fcarch ^ and after condemnation of the ene«^ 
xny’s goods found on board her, was liberated, together 
with the neutral cargo on boord. There, though the de- 
tention and bringing into a Britijb port for a lawful pur- 
pofe by the Britijh cruizer was not a peril for which 
Ae underwriter was originally and diredlly liable 5 yet as 
the lofs of Ae voyage was a confequence of Aat peril, it 
was held Aat the affured might recover as for a total lofs, if 
Ike gate notice of abandonment in time', or for an average^ 
lofs, if his notice were out of time. Admitting th^ me 
intention of eluding the embargo increafed the fea^rUfcs, 
becaufe Ihe was to fail in Ae night, and wi At^ut waiting 
Ibr Ae belt wind, and wiAout the choice of putting back 
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or 
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of lalrage, in cafe of at| accideiitin gettitig IlflO. 
io fea I yet all thefe additional rifles were compenfelod to 
die underwriter by tbe increafe of the premium. The 
fiiip, It appears, was a complete wreck at the time of the 
feiaure, for with all the afliftance wSich the American go- 
eemment could command, it was fix weeks before (he 
Oould be weighed up, and that at an expence which pro- 
bably no individuals would have incurred. If both thefe 
parties had been upon the fpot, and the afiured had aban- 
doned immediately, it cannotbe difputed but that the £ub- 
fequent feizure would not have altered the cafe : then the 
want of notice at the time ought not to put him in a worfe 
condition ; at leaft it ought not to deprive him of the be- 
nefit of a partial iofs, die value of ^shich may be eftiinated 
before the feizure took place. 

Barne^kVaUy contrH, infilled that this was the cafe of a 
total Iofs, not by the perils of the fea, but by the feizure 
of the Afhtf lean government; which peril is excepted out 
of the policy, and therefore tliat the afiured was not en- 
titled to recover at all, either as for a total or a partial lof$. 

He referred to Grem wEhnJlie (< 7 ) as in point againda total 
Iofs by the perils of the fea : for there the Ihip, infured 
againft capture only, was driven by a gale of wind pn th©^ 
enemy’s coaft, and there captured ; which was co^jjiended 
to be a Iofs by the perils of the fea and not by Rapture : 
but Lotd Ktnpn C. J. held it was clearly a Iofs by cap- 
ture j for had the flnp been driven on any other coatla| 
tkto that of an enemy, flie would have been fafe. Nei- 
ther can the plaintiff recover as for a partial loft j for the 
kft in its nature Is total, though not by a peril infured 

+■ 

' (s) Sictinesaftfr Ar/» 34Cr*M.3. FeekeUN F.C-jf xia. 

agaizsil 





as not in £a£t mA ift tM ^m^hm 
,ijljSfcinnjfiM‘ Perils of the feai, for tbei goodft.wi^ 
wbatevcx degree damaged have been loft, to hini altogetber 
by an evput againft which he }vas not infuiied ; tfee f re* 
^viqus damagd therefore became wholly unimportanjt to 
him : the partial Iof$» if any> was in ta*mh fijilb|»ne4 hy 
the A^nerican government, and not by the afTured. The 
cafe of Shawe v* Fdton {a) £hews th^t tlie previous ftate 
pf the thingjinfured figulfies nothing if at Uft there hap- 
pen a total lofs of it by an event infuied againft. 
ky J. obferved that that v^as the cafe of a valued * 
Sarmnvall anfvyeied that this was in fa£t the ftone^ 
though it were not fo ftated iu tlie eafe ; and Scarleii ad- 
mitted that it was fo.] All that an underwritet engages 
to do is to put the afiUred in the fame lUtc at the end of 
the voyage as he would ha^ e been in, if the particular 
peril inftu*ed againft, by which the lofs is immediately' oc- 
cafioned, had not happened* Now here, as the whole 
was ultimately feized and condemned by the American 
go\crnmeut, it is precifely the fame to the affured as if 
the previous ftranding had never happened. Though in 
QodJA Boldet 9 {h) there was a certain loft to the airured» 
yet as that lofs w’-as done away (in that inftance by a col- 
lateral compenfation) at the time of tlte broaight^ 

the pla^ntifl' could not recover* 


Lord Ellenboiiough C* Jt As there is fome novelty 
in tlus point, wj? will look further into it i though as it ap* 
pears to me this cafe falls widiiti the general priiKrip)^, 
, that* cauCa prpxima e^ noa.rempta fpe^tur^ Il^llifpe- 
fore items to me ufelefs tp be {eeking about for 
of previous pa£U4 fofiea which, 

* W lof. W ^ 

. / fened 
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pttkdd to a ihip in the courfe of her voyage, when at lift 
there was one overwhelming caufe of lofs which fwal- 
Jowed up the whole fubj eft- matter. At prefent I ovhA 
the cafe appears to me tb be neither an average nor a total 
lofe witlun the terms of the policy. But we will con- 
fider farther of It. 


x8to. 


tttii 

jAKKttK. 


The cafe ftood over till the end of the term, when his 
laordfhip delivered the judgment of tlit> Court upon 
it. 

This was an aftion on a policy on fliip and goods, 
•jvarrjnted Jtu ftom American condemtiation. The fliip 
and goods were damaged by the perils of the Teas, and 
were afterwards feized by the American government, 
and condemnee^ and the queftion is whether the total 
lofb by fubfequent fcizurc and condemnation takes away 
from the affUred the right to recover in refpeft to the 
previous partial lofs by fea-damage ? And upon confi- 
deration, we think that it does. It is to be recolledbed 
that nothing is properly imputable to the fea-damage but 
the deteiioration of the Ihip and cargo ; for though fuch 
fea-datnage might flop tlie progrefs of the voyage, and 
fo bring the (hip and cargo within the reach and cfFeft of 
fame other diftinft peril which they might otherwife 
have efcaped, yet the fubftantive lofs by that latter peril 
is imputable to fuch latter peril only, not to the previous 
fea-damage. If for inllance a fhip meet with fea-damage, 
which checks her rate of failing, fo that Ihe is taken by 
an enemy from whom flie would otherwife have efcaped ; 
though (he would have arrived fafe but for the fea-da- 
magei the lofs is to be aferibed to the capture, not to the 
fea-damlige ; and this upon the principle that caufa prox- 
ima non remota fpedtatur. The cafe of Qnen v. ElmJlU^ 
VoL- XIL IT u which 
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which was cited in the argument, proceeds upon a fimilar 
principle: there, the fli ip would not have been captured^ 
had Ihe not been driven by ftrcl's of weather upon the 
enemy’s coaft j and yet the lols vAis held imputable to the* 
capture and dot to die pinils of the feas, which had 
driven the vcHel within tlic influence ofithe peril of cap^ 
ture. Confidcring the deterioration of the fliip and 
cargo then as the extent of what is referable to the head 
of fea-damage, we tliink we may lay it down as a rule> 
that wlicre the propeity deteriorated is afterwards totally 
loft to the aflured, and the previous deterioration becomes 
ultimately a matter of peiiccl iiidideronce to his interefts^ 
he cannot make it the ground of a cLiim upon the under- 
writers. The objcdl of a policy is indemnity to the af- 
fared ; and he can have no claim to indemnity where 
there is uJtiinately no daWiigc to him from any peril infured 
agaiiift. If the properly, whether damaged or undamaged,, 
would have been equally l<iken away irom Jiim,* and the 
whole lofs would have iMlcu upon him had tlie property 
been ever fo entire, how^ t an he he faid to have been in- 
jured by its having been anieccJchtly damaged? To* 
put another inftanue to the i ui.e eilccL : fiippollng fliip 
and cargo to be damaged in the early part of a voyage by 
the ordinary fca peril >, and aftcrwaids vviioily deftroyed 
by fire*bcfore the voyage as iinilhe'l 5 of what coiife- 
qiience to the owoicr is the duiuge which may have oc» 
curred from one or Several fucceftivc caufes of injury be-* 
fore the lire ? And if the property, whether undamaged 
or nor, would have been equally annihilated ; is not its 
previous deterioration rendered wholly immaterial ? The 
objefl; of infuraucc is diut tlie thing infured Giall arrive 
fafe at the place of deftination, and that if it do not arrive 
at all, in confequeuce of any of the perils inliired, the af- 

fared 



IN THE Fiftieth Year, of GEORGE III. 


65s 


fured Aiall recover as for a total lofs : and that if it arrive 
damaged, a proportionable compenfatlon (hall be paid 
for the damage ; bccaufe in that cafe the proprietor re- 
ceives the thing pro tanto in a worfe condition than he 
ought to have done : but of what ronfcquence to him is 
the intermediate condition of the thing, if he be never 
to receive it again ? If, before the completion of the voy- 
age, it be, as to him and his interefts, in a ftate of utter 
annihilation, what is it to him whether it fiad been da- 
maged or not in an anterior part of the voyage, before it 
became anniliiJ itcd ? It wastjuly faid in the courfe of 
the argument that the American government were the 
only pcrlous in this cafe who were prejudiced by the de- 
teriorated Hate of the fliip and cargo : they obtained it in 
a lefs valuable condition on that account than it would 
othcrwnfe have been to them : but that is their lofs, iwt 
that of the plain tiffs. There may be cafes in which, 

though a prior damage be followed by a tot d lofs, the af- 
fured may ncvcrtbelcL have rights or claims in refpedb of 
that prior lof->, which may not be extii.guiflied by the 
fubfequent total lofs. Actual difbui foments for repairs 
in fadt made, in confoqucnce of injuries by perils of the 
feas prior to the h ippcning of the total lofs, are of this 
defeription ; unlcls indeed they aic more properly to be 
confidered as covered by that authority, with which the 
affured is generally invofted by the policy, of “ fulng, 
labouiing, and travailing, &c., for, in, and about the 
defence, fafeguard, and recovery of the property in- 
fured in which cafe the amount of fuch difbui foments 
might more properly be recovered as money paid for th« 
underwriters under the direftion and allowance oi diis 
provifion of the policy, than as a fubHant ve average lofs 
to be added cumulatively to the total lofi» which is after- 
U u 2 waids 


i8io. 

Litib 

agam^ 

Janson* 
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yards fficurrcd in confe^uenjre of the fea-rifks* 

^e^ent cafe, as "the immediately operating caufc of total^ 
lofs was one front which and^its confcc^uencca the defend* 
ant IS ty express provllion in the^'policy exempted i and 
as tlie other antecedef^t caufeS of injury nev^r prodpee^ 
arty pecuniary lofs to the'plairitifF ; and as there never ex«» 
ifted a period of time, prior to the total lofs, in whi^h 
the affured could Tiave prafticably called on the under- 
writers for an indemnity againfl the temporary and par- 
fial injury fultained ty the property mfured j we arc of 
opinion that fuch prior partial injury forms In this cafe 
no claim upon the underwriters of this policy ; and con- 
fequently that the poftea muft he delivered to the de- 
fendant. 


Willis agatn^ Freeman and Othcia. 

July 7tn- ^ ^ 

A trader having plaintiff declared, that on the cth of July 1800 

fectirircs in his ^ ✓ v 

bankers* hands onQ James jindef/on drew z hWl of e a change on tlic 

amount, after defendants, whereby he direfted them on the i oth of 
bankrti*r«cy°^ November jn that year to pay to his order 1400/. ; that the 
blilTor a lar^r* accepted the bill, and that /. /Ifulet Jon then on 

amount on the t^c fame day indorfed it to the plaintiff ; and that the de- 

fcort of his 0Cn ^ ^ ^ * 

tmmodatun, feiidants have'* fnice 'refufed to pay it. Tliere were alfo 
ownwder,^** the tbmmon counfs. 'fhe caufe was tried before Lord 
Arptancejicm- ^tlenUr^ough tt CuUdhally after Hilary term iSiOjj 
pSintitf^wiio wVn the plaintiff obuined a verdidt for 1434/. 14/. 

knew of his " * ' 

liartiai infol- ^ ^ , 

vency, but not of the aft of bankmikcyO and a commiflion of bankrupt having been o'tcr.> 
wards taken out; kdfl that the pfotfitiii, whbwas to mete tidf throdgl 41ie buMtrupc*# 
indorfement after his bankrupKy, though he were entitled to fue the Acceptors upon the 
ImIV, yet could onlyMa^Odr^ on it tht inaownt yj tbe fum accepted foi^ •.udcMtsdlerJiMr 6t 
the bankrupt, over^nd shove the amount of the ^wokrupt's ciTbdfa Ip ^he hdbd^.ol rha 
acceptors at the tiitie aethc hah&ruptey $ latter hmctmti abdfbrwhleh aiaQ(^;khey 

wcfuhabktoaceoHfit^diy^lfi^mof^ (pot on the 10 tht biuikruft*st 04 l^ 

8 , ^ fttjgen 
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^jei^ to ^ opinion rf this Court on di« follo^ 

^fe. ‘ ; 

Anderfon being indebted to the .pkinti^ in moK ^an 
2oco/., an'aftlon was brought to recover t^e faipei which 
ftob'd for trial , at the fittings after Trinity term fSop. 
Xfter notice of trial was given, Anderjhn^ being then int* 
folyent, rejprefented to the plaintiff’s attorney that he was 
unafile to pay the whole of his debts, and pro^pfed that 
^tlie proceedings in that a£lIou were flayed^ he WQul^ 
^ay him a compofition of 13J. 6 d» in the pound upon 
the debt claimed, and the cods of the a£lion^ to fall diip 
on the fame day on which the plaintiff would be entitle^ 
to fign judgment in the a£lion ; and he named jthe,de^ 
fondants as his fureties for the fame, and propofed to give 
their acceptance. This propofal being accepted, Ander^ 
fon applied to the defendants by the following letter, to 
accept the bill in the declaration mentioned his accom» 
modation^ (Dated , Cannon-Jlreci^ 5th July 1809^) 
** Meffrs. and Qo. Weihouldbe much obliged, 

« and feel coufiderably accommodated, If you would 
accept our bill drawn pn you for about ^400/. payable 
at 4 nToiuhs after this date, .(which will nof be negoci* 
ated ;) and what part pf this bill is not covered by 
in your hands we (haU very foon do. This is*the 
«< tipie we fliail have occaf^pn to trouble you for accom-. 
«« modatlon, &c. as we {hall get over ip the eourfe of iif 
^ couple of months the inconvenience we thus fuffer 
^"flifough' Mr. Newman: tor ^though our tofs by Wa 
bankruptcy will be .very Jittle or nothing, yet pur ad- 
vances are heavy and uncx^e€bedw ^ We Ttmain, &c* 

The defendants accepted 
‘^d^elivered it tb Anderfon^ ^jrho (ndorfed it, fq 
'to thfe the iicxt ^ tV ftcdtid Ibla 

U Uui * l9vrin| 
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lowing day. At the time the defendants accepteS* the 
bill, they had funds of Atiderfon in their hand$ to the 
amount of 888/. i 6 s. 8//., confi fling of bills not then 
due, but fince paid, and which Vere depofited by him 
with the defendants as his bankers. Anderfon being a 
trader committed an aft of bankruptcy on the 7th of 
March 1809, and a commilllon illucd againll him on the 
25th of July^ on which he was afterwards declared a 
bankrupt, and aflignees appointed. The queftion was, 
whether the plaintiff were entitled to recover any and 
what fum } If he WTre entitled to recover the whole, 
the verdift was to fland : if entitled to recover no more 
than the difference between 888/. j6j. 8^/. and the amount 
of the bill, then the vcrdift was to be entered for a fum fo 
reduce^ ; if not entitled to recover any thing, the vcrdift 
was to be fet aCde and a noufuit entered. 


The cafe was argued a few days ago by Scarlett for 
the plaintiff, and Holroyd for the defendants; but the 
Court in giving judgment went fo fully into the grounds ' 
of the arguments, [that it is unneceffary to ftate them 
here. After time taken to confider tire cafe further, 

Lord Ellcnborough C. J. delivered the opinion of 
the Court. 

This was an aftion againft the defendants as acceptors 
of a bill of exchange for 1400/., drawn by one An-^ 
derfotti payable to his own order, and indorfed by him to 
the plaintiff for value. And the defence was that in 
confequence of a prior aft of bankruptcy by Anderfou^ 
which has fince been followed by a commiflioii, Andir^ 
f(m% indorfement transferred no right to the plaintiff. 
As the bill was payable, not immediately to the plaintiff, 

but 
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1)Ut*?o order, it was incumbent on the plaihr i8lO. 

tiff when he took the bill to fjtisfy himfelf as to Ander» ' ^ 

M I* IL T S 

fofC<^ right to indorfe it; and Amhrfin had no fuch 

right, the lofs muft falf upon the plaintifR At the time ^*»*“^**^- 
this bill was accepted the defendants had in their hands^ 
as Anderfon^'^i bankers, bills of the value of 888/. i6x. 8i/., 
not then become due ; but they had no other efFe£ls. 

'To that amount, tlicieforc, their acceptance wx^for values 
beyond ihrt, it was gratuitous, uid mcrc\yj*{or Anderfori*^ 
accamfnodution. It may be confidcred as clear that, except 
in cafes provided foi bypaiticular llatutes, a trader who 
has committed an aifl of bankruptcy, upon which a com- 
mifTion afterwards iflues, can make no tiansfer of his pro- 
perty to the prejudice of his alTignees, nor do any a£f to 
intcifere with their rights; but every fuch attempted 
transfer or xt\ is liable to be vacated by his alTignees. 

On the ocher hand, when it docs not affecl tlie rights and 
intercfls of the aflignees, the of a man who has com- 
muted an aift of bankruptcy haf^the fame cfFeft as the 
•adb of any other perfon. The queftion, therefore, for 
confideration here is, whether this indorfement by Andtr^ 
fo?iy if allowed be elfedlual, could prejudice his aflignees 
or intcifcie v uh their rights ; bccaufe, as far forth as it 
would do fo, it is inoperative. The cafe of IF tlkins v. Cafey^ 

7 Terpj R^p. ^ \ I • has cllabliflied, that if a man who has 
funds in his hands belonging to a trader, who has com- 
mitted a feciet luT of bankruptcy, accept a bill for that 
trader, without knowing of fuch xO: of bankruptcy, hemay 
apply thofc funds when the bill becomes due to the dif- 
charge of his own acceptance, tliough a commidion of 
bankrupt may have ifTued in the interim, and will be pro- 
te£fed againfl any claim the aflignees may afterwards make 
^pon him in refpe£l of the funds fo applied. To the ex- 
tent therefore of the 883/. i6f. Sd.^ii would prejudice the 
U u 4 aflignees 
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alpgnc^,to Jirii.tWs ipdprfeiaent valid | b^ca^fe it^uW' 
dej|||;,roy tl^ claim pf the aifignees to that fum in thehandt 
of thp iacc«^tcg:^ ^ aod^'Q baife no diffif^lty in fayin^Jf 
that thU p^t pf ,tba plainti^’s demand cannot be fup^ 
ported. \ 

to the Oirplus ({iiA 3/* 4^.}f had the bill beenfor 
that i^m alonci the cafe cited by the plaintiff of Ardm 
V. Wat^inSi 3 Eafli 317. would he an authority in point, 
unlcfa the latQ^atute (49 Geo. 3. r, j zi./. 8.) has altered 
the Uw in this,refpe£l. The principle decided in Arden 
V. Watkins was this, tjiat if a man accept a bill for tlie 
accommodation of a trader who has committed a fccret a£t 
of bankruptcy \ and fuch bill be payable to the trader’s 
order, the trader’s indorfee ^ill have a valid claim upon 
tl^e hill againll the acceptor, no twith (landing a commif- 
lion of bankrupt fliall have iffued againft futh trader 
before the bill became due ; becaufe as the trader himfelf 
could have had no right upon fuch bill againft the ac- 
ceptor, his aflignees, wl^ can in this refpedl (land in no 
better fituation-»than the bankrupt whom they reprefent, 
could have had no right upon it, fupppfing it had remained 
in his poffelTion j and therefore bis \ndorfement works 
no prejudice to t^em. It is contended, however, in this 
cafe, firft, that where the acceptance is partly for vaiut^ 
and in part only by way of accommod^ition, the allignees 
have ail intereft in the bill, aijd a right, pro tanto, to fue 
upon it ; ap^ that tb allow the indorfexnent to operate 
upon the fprplus Aypuld prejudice their jight, and would 
be fubjedingt^ acceptor to two afkions upon the fame 
'acceptance, which is not allowable : and ftcondly, that 
fmee the ftat. 490^0.3. c. I2X. /8., if the defendant " 
were compelled to pay tlris 511/. 3/. 4</. to tlie plaintid^ 
he, the defendant, as a furety for a bankr^pt, paying 
imdet the circumltances ftafed in diat 8 th fedion, would 

be 
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«litkted to prove his demand in of 

Aitderfirf^ commiffion) ^nd the' aliignees ahd other cm* 
dators would receive a prejudice from that proof. A iho* 
ment's confideration, however, will difpOfe^of the fecond 
ground ; it being clear that the quantum of proof againft 
the eltate will not be varied by the defendants* proving, (if 
tliey fliould be admitted to prove) and confeqnently their 
proof could not preju4ice the affignece or other creditors. 
If the plaintiff recover this fum from the defendants, (and 
we will fuppofe the defendants are competent to prove for 
it,) in that way it is proved by the defendant under tlie 
bankrupt’s tommiflion : if the plaintiff do not recover it 
from the defendants, he, the plaintiff, may certainly prove 
it Jiimfelf, as part of the debt due from Andcrfcn to him* 
ftlf at the time when Avderfon became bankrupt 5 and in 
either cafe, therefore, will it be either by one party or the 
other once provcable. As to the other ground, we think 
the aflignees had no right to the bill in oppofitUn to iht 
plaintiffs nor any right to fue upon fCr the 888/. i6j. 8 dL 
‘It was a feCurity from the defendants for that fum and 
more ; and though the affignees had a right to take care 
that the bankrupt fhould not ufe it fo as to affeft that 
fum, they had no right to cqntrol his power over it as to 
tl\e fcfidue beyond that fum. They have a rlght,to pro- 
tein themfelvcs, but not atbitrarily to interfere with <a 
vary the rights pf others. The pofTcffion of this bill 
would have placed them in no better fituation than they 
v^^ouid have been in without ft: with the pofleflioii of it, 
they could only have recovefed the 888/. 16/. %d, 5 and 
without it, they may ftill recover to that fame extent. 
Before this bill was drawn, and independently of it, this 
888/. id/. 8rf. was theirs : the acceptance of this bill gave 
no frefh right j \t merely left the old pne as is was. 

They 
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l8fO* Tiuey are entitled to fay that the 888/. i6j*. 8^. fliall not 
be touched : they may refift and difalltrm any operation 
agatrfi of this bill to transfer that fum to their prejudice ; but 
Fiesmak. further right. This is all that is neceflary 

for their proteftion ; and it would be working injuftice 
without any reafonablc colour or ground for it to give them 
more- The affignees, indeed, do not themfelvcs contro- 
vert the plaintifF\ light; their right is infifled upon by 
the defendants *, they fet up the jus tcitii; and they fet up 
that right, not to pioKil tlie afhgnces, but to reduce the 
extent of their own i cfpon ubihty. Tlic afTignees will have 
every thing to whuh they are entitled, independently 
of this bill; and that, wdicthcr the plaintiff recover upon 
it to the extent of the 51 1/. 3r. 4^., or not. The de- 
fendants entered into an engagement, by which, for any 
thing which they then knew, Andtrfon might pledge his 
icfponfibility for 51 1/. 3^. 4//. beyond what he had alTets 
to cover. They agreed, ineffeft, to apply the 888/. i6j. 8 rf. 
towards the difcharge of the bill ; and if neceflary to ad- 
vance 511/. 3 f. 4fl?. more of their own. Anderfouy at the 
time of indorfing the bill to the plaintiff, had apparently 
the right to indorfe it : he had, indeed, committed a fecret 
Tidi of bankruptcy, but that was unknown to the plaintiff, 
and no CQmmiffion had ilfued againft him. Theplaintiffhad 
therefore a right to fuppofe that he was receiving a valued 
engagement from the defendant for 1400/. : the defend- 
ants, “if they knew of the indorfement, mufl have fo con- 
fidcred it ; and is it juH to allow the defendants to with- 
draw themfelves from the who/e engagement, becaufe it 
would interfere with the rights of the affignees, unlefs 
they were relieved fiom a part of it ? If the defendants* 
argument prevail, it would have prevailed equally if 
their debt lo Anderfon had been Orf. only, inftead of 
6 888 /- 
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883 /. i(5j. 8rf. If the bill is to be confidercd fo jcom- 
pletely indivifible as that the plaintiff can recover no 
part unlcfs he recover the whole, the right to refift his 
claim to the extent of^a fingle farthing would defeat it 
in toto- Could not the aflignccs wave their right, and 
alhrm Ancl^rfon^s indorfcmeiit ? And if they did, could 
the defendants refill payment of the whole 1400/. ? And 
if not, how can their condud, in affirming or difaflirming 
the a£l, be allowed to vary the extent of die defendants* 
liability. This is not the cafe of a profefled indoifement 
of part of the bill, which would have the of giv- 

ing frvcral a(2:ions on the bill ; but it is an iijcjorfcmcnt 
of the whole, fuppofed at the time to be ^ did for the 
whole, but wliich, from fubllqucut events, ihe (h^fendants 
nre at liberty to icTifl; and \acate ft r a part 5 and upon pay- 
ment of which pirt, they arc diichaiged from all further 
refponfthdity upon the biL\ though tucy flill continue an- 
fwciable for the rcfidue of it& amount to otheis, in an- 
other form, and upon a ground wholly independent of 
the bill. Upon the who^c, tliticfoic, as the defendants 
by their acceptance eiiabhd Andtrjou to hold forth the bill 
as a pledge for 1400/.; as A/hLrfn has no ground of hu 
own to lefifl his liability to the whole of the fum, but is 
obliged to call in aid tlie right of third pcrfoii^ the af- 
fignecs \ as they have a riglit to the extent of 888/. i6j. 8</- 
only, and will h«iVc a complete proto<^llon if^that fum be 
excluded from the vcrdicl j and though the plaii^fFbe 
at the fame time allowed to retain the pofleffion of the 
bill, and to recover upon it pro tanto 5 it appears to us 
^ that the plaintifT is to be confidered as having a right to 
recover fuch balance of 511/. 3/. 4^/, and that the ver-^ 
dift ought therefore to be entered for him for fuch re- 
duced fum accordingly. 
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'J*HE plaintiff declared in affumpfit upon the comhioo 
money counts j to which non aflumpfit was pleaded ^ 
ani at the trial before Lord Ellenborough C. J. in Middtefex^ 
a verdift was found for the plaintiff for a6o/., fubjedi 
to the Qphiion ftf the Court on the following cafe. 

Oti the 5th of January 1807 the plaintifTp at the de« 
fendanf 3 requeft) and for his accommodation, accepted 
a bill of exchange drawn by the defendant for 
234/. 1 1/, orf., payable at 70 days after date, and thp 
defendant promifed to provide the plaintiff with the 
money to pay fuch bill. The bill became due on the 19th 
of March 1607, and, the defendant not providing for it, 
was difhonored. On the 18th of March 1807 a docket 
was ftruck, and on the aril a commilTion of bankrupt 
was iifued againft the defendant, which was fuperfeded 
on the 15th of dipril 1807; on which day another com- 
miffion of bankrupt was iffued againft him j but neither 
of thefe commiffions was gazetted or proceeded upon, 
A meeting of the defendant's creditors was then hejd, 
and time was giycn to him to pay his debts by inftaU^ 
ments. On the pth of June 1807 plaintiff accepted^ 
another bill, for the like accommodation of the defendant, 
for 23IP Ijr. lorf., which became due pn the 12th of 
Septemh^ 1807, and was on that day paid by the plaintiflf 
for the defendant’s ufc, he not providing for the famp.^ 
Thlflarfcr WU was given for the purpofe of taking u^ the 
farmer diflionored bill, with the addition of intcreft an^ 
ftaoip, and was Indorfed^by C. Aldrich as an additional 
fecurity to Meffrs. /ffrrfff and Co.| the holders of the 

forms?? 
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taaaet blU, who had required the fame. Ji conumHion 
of bankrupt iiFued agalnft the defendant, dated 6th of 
Augi^ 1S07, founded on an a€i of bankxiipt conu 
mitted in MQr 4 :h l8o7i«ditd the defenttant irds declared a 
bankrupt under fuch commifiion.# A diMidendof 
in the pound was declared ai^d made on the 6th of Augt^ 
t8o8- A fecond dividend of ij*. (Jd. In the pound was 
declared and made on the a8th July 1809. Previous tq^ 
paying the laft dividend the ailignees ^ had in hand 
1547/. belonging to the defendant's^ cftate ; and the plain* 
tiff, (fuppofing hint entitled to prove the money paid on 
the hills as a debt,) and other ci editors of the defendant 
who had not proved under the faid tommiffion, might ai 
that time have received dividends ecjually in piopoition to 
their refpe£tive debts, without dlfturbing any dividend 
then aheady made. The defendant obtained his certi* 
ficate of confoimity under the faid commifhon on tHe 4th 
of Septcnihr i8oy. The queftions were, i ft, whether 
die plaintiff w^ere entitled to recover the 260/. {a)^ not- 
-Vi ithftanding the defendant’s bankruptcy and certificate, 
jdly, Whether the defendant can avail himfclf of bis 
certificate under the general ilRie. 


i<u>: 
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Puller^ for the plaintiff, faid tliat the laft queftlon had 
been decided in the prefent terin by the court bf C. i?., 
in GaJkeU V. Mcirttmmttff where it had been held that the 
bankrupt could not avail himfelf of his osrtificate upon 
U»e late aa of the 49 Gw-a- f. 121./.8. without leading 
it, in the fame manner as he muft have done hefore that 
where the dd)t accrued before the bankruptcy. 

Thatfedkion ena£l;s, « that in all cafes of commilfions 
^ of bankrupt already iifued, under wl^ch no dividend 

{«} The amount of the fecond hiO with intcetft* 
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«* has yet heett made, or under which the creditors who 
« have not proved can receive a dividend equally in pro- 
portion to their refpe<n:ivc debts, withotst difturbing' 
« any dividend already mad^, and'in all cafes of commif- 
*• fidns of bankrupts hereafter to be iflued, where at the 
«« time of ifTuing the commifTion any pcrfoii fliall be 
furcty for or be liable for any debt of the bankrupt, 
<< it ftiall be lawful for fuch furety or perfon liable, if he 
fllaQ llSive paid the debt, or ary part thereof in dif- 
charge of the whole debt, although he may have paid 
** the fame after the commiiTion fliall have ifliied, and the 
« creditor fliall have proved his debt under the commif- 
lion, to (land in the place of the creditor a> to the di-> 
vidends upon fuch pi oof j and when tlie creditor lhall 
« not have proved under the commlfllon, it fliall be law- 
ful for fuch furety or perfon liable to prove his demand 
in rcfpcG of fuch payment as a debt under the coni- 
miffion ; not diflurbing the foimcr dividends, j 
notwithflanding fuch pv^ifon iray have become fuiety 
«« or liable for the debt of the bankrupt after an a£t of 
« bankruptcy had been committed by fuch bankrupt : 
piovided that fuch pcifon had not at the time when he 
beeainc luch furety, or when he fo became liable for 
th(' d hi of fuch ViiLn^pt, notice of any adl; of bank- 
tuplc^ by fuch binkrirpt committed, or that he was 
infolvenl, or had llopp d priyment. Provided always, 
that ^tlic ilfiung^ a comiiiuilon of bankrupt, although 
fuch conmiidion (hall aftei wards be fuperfeded, fliall be 
deemed fuch notice. And every perfon againft wliofti 
any commlllicn of bankrupt has been or fliall be' 
awarded, aiid who has obtained Or fliall obtain his cer- 
tifleate, J7ja/I he dtji barged of all demand^ ^ at the fuit of 
cvLiy fuch perfon having fo paid, or being hereby 
«« cn.^blcd to prove as afore faid, or to ftand in the place 

« of 



IN THR Vfmurn Tea^ of GS^ORGE IIL 

of fuch ctiiditor as aforefaid, with rcgatd to his det>t in 
refpe£l qf fuch furetyfhip or liability, in like mamety 
to all intents and purpofcs^ as if fuch petfon had be^n 
** a creditor before the bankruptcy of the bankt’upt for 
“ the whole of the debt in rcfpedt df whicR he was furety 
or was liable as aforefaid.’* 

The Courts without entering into the flrft queftion, 
called on the defendant’s counfel for an anfwer on the 
fecoud point. 

E, Laws who appeared now on the part of the de- 
fendant, admitted that the cafe cited was an authority in 
point againft liim, which had been decided fince this 
cafe was roferved : but requefted the indulgence of the 
Court to let the cafe ftan J over till to-morrow, on account 
of the unavoidable abfeuce of the gentleman who was to 
have argued it for the defendant. 

Lord Elllnborough C. J. then faid that it was a rule 
very much of practice to require a bankrupt to plead his 
certificate, if he meant to avail himfelf of it *, but it 
had long prevailed before the late aft of parliament ; and 
having been recently extended by the judgment of the 
court of C. B. to cafes of this kind arifing fince the adl, 
it would be very inconvenient if a different rule were ef- 
tabliftied in this court. They fliould therefore copfider 
themfelves bound by that decifion, unlefs it could be fhewa 
to be an improvident rule, fp as to induce them to confer 
with the judges of the other court upon it. For the pre- 
fent, therefore, the Court would give judgment nifi for 
the plaintiff ; which would ftand, unlefs they heard any 
fulEcient reafon urged to-monow to the contrary. 

Marryat^ 
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Ipr the deiendMts an the next dxy 
that the ftati 5 Geo- 2. 30./ 7. which gave a fummaty 

form of plea to a certiEcated bankrupt fued for a debt ac-^ 
cttiiiig belbre the bankruptcy^ by which he was to avail 
Umfelf of Ini^iiicharge by the certificate, waa framed 
^lypn the ground that the remedy oidy wa» barred and 
not the debu But here^ he contended^ that by the laft 
fiatute the demand which was the debt, was dif-» 
dxsxgfiip and^the xercj caufe of a£l:k>n was barred» and 
ibereiforo the defence was available on the general 
sfibe^ 


The Coui-i, however, were clearly fatisfied that there 
wae no foundation for this diftin£\ion ; but they ofiered 
Marryat leave to amend on payment of cofts. And he 
defiled time to confult his client till the next day. 

Poftea to the plaintifE 


Gildart i^atryi Gladstone and Gladstone, 
m MTor^ 


^HE judgment of the court of C. P. for the plaintifib 
m c. B for the faetcw having been reverfed in this cafe(Ar), and a rule 

jesietiffs upon , » , « 

a fpeciti verdict drawniip thereupon ; Hofroyd ^ In the laft term, obtained a 

In afibmpSt, • j #• * j ♦ n 

which was re« nue caUmg Upon the defendants m error to fhew caufe 


Ycrfodupon 
wnt of error in 
tlii9 the 
defmAinc ti en- 
iSUed here not 
only to 
ment of acquit* 

' ^ hot alfo fit 

of Hi dfitti m C- B.» belns thefanve JudgiiMmtwInch theCourt hdow ought to have 
» i Uw detenCaot in ruoh caAhShig iOtitted to bla dafta bp the Hat spiT, 1). e. xg. 


w&y die rule made 'before for rererfing the judgment 
Ihoulill not be anuuided, by adding thereto, that judgment 
nf acquittal be given fordie plaindSln ehor, witA tUc^t 


(«) IaA£^C<i>S> 


sf 
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^ hh drfence in the court ^ C. P. : and Why tihe trfafter of 
this court fhould not tat thofe cofts. But he admitted 
that he could not have die cofts of the vmt of error here ; 
as this court could only give the fame judgment oU^ writ 
of efror as the court of C. Pt oughAo have giveU^ ac- 
cording to the judgment of the Houfe of Lords in fiUllips 
y. Buty {a), tte referred to the ftat. 23 H,8. c, 15. which 
gives cofts to a defendant if a verdifl: pafs againft the 
plaintiff in certain aAionS, of which this was one ; and 
here in the refult it appears, by the judgment of the 
Court, that the verdift, which was fpecial, fhould have 
been entered for tlie defendant below. 




Richardjon now oppofed the rule $ and in anfwer to a 
queftion put by Lord Ellenborough C. J. whether the 
court of error ought not to perfefl: their judgment by 
giving that relief to the defendant below which the 
the Court below ought to have given to him \ he referred 
to Parker v. Hams {b) where a diftinftion is taken, that 
where judgment is given below for the plaintiff, and the 
defendant brings error, there fliall only be judgment to 
reverfe the former judgm^t j for the fuit is only to be 
cafed and difeharged of that judgment ; but the 

plaintiff below brings error^ the judgment (hall not only 
be a reverfal, but the Court (hall alfo give fUUh jjxdgment 
as the court below fliould have given ; for his writ of 
error is to revive the firff caufe of action, and to recover 
what he ought ta have recoverjcd by the firft The 

fame rule was r^^gniaed and afted upon ip v* 
Lade It is true ^at thofe cafes were upon demur*' 

(a) 1 M ^9 !«• and Mt, t*) 1 

(tf) Cgrtb, »54. 

voL. xir. X X 
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ref, and tcfore the ftatute 8 and 9 7^.3. c. 1 1./ 2., givings 
cods to a defendant obtaining judgment on demurrer: 
but Phillips Y. Bury^ in which the fame rule was re- 
cognif0d> was upon a fpecial verdict. *If it be faid that 
one of the reafops ther^ given for the didin£^ion js that 
the defendant who obtains, upon error brought, the re- 
verfal of a judgment given againft him below is tn Jlatu 
quQy and therefore has no need to enter a new judgment; 
and that fince the ftatute giving him cofts that reafon no 
longer applies C the i^nfwer is, that the fame diftindion 
has been recognized in cafes and books of praftice long 
fince the ftatute of William s of which h^ inftanced fe- 
\cral (a). ay ley h Is not that contrary to the rule, as 
laid down in Salk. 401- and qMod. 3* Anony E. 1 Ann. 
B. R.ib).’] 


Holroyd and J. Clarhey in fupport of the rule, obferved 
that in general where a defendant brings a writ of error it 
isfor fome fault in the declaration after verdi£i and judg- 
ment againft him, for which lie ought to liave moved in 


(a) {zd edit.) cites t Salk, zS|> 401. ^Mod •j€m 

i^JSurr, zSac*A 6 r £rror| M % which latter, (5th edit.) alfo 

refers to Pugh v« of Batloyt Houfe of i>ord&, rSth ot May 

17S7, which was upon a wiit pf error from R» in Srdtmd , and Cum* 

rsira v, Sthly^ 4 Burr, Z49O. 

{by. The ruMks laid dowh in the report in Saikold is thls^lf a jud^ 
ment be beJow for the plaintiff, which is reverfed on error; yet if tlie 
record will warrant it, the Qourt ought to give a new judgiacnt for the 
plaintiff: but if the jod{$tneht be erronropt and againft the plaintiff on 
tt c mentr^ thi^t ought be reverfed, and no new judgment given for 
the plaintiff. (Here the re^rtin Modifn (ays, ** and a new judgment 
given for ihe defbnridnt.*'} If an erroneous judgment he given fot the 
defendant, and it is revcrftd, and the appear fqr the jdajfiiff,, he 
ihall h^ve judgment ; if the merits be agimft the plaintiff, the defend* 
ant (hall have a new judgment. So It is m tlie Eatchtquer-cliatnber t for 
they are to r^my «& wftt a* to it. 


arreil 
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tmreftof judgment in the court below; and therefore he 1810# 

18 not entitled to colls ; but upon a fpecial verdidl the , 

finding of the jury is in the alternative : and if tlie dc- 

fendant be found*to bcvin the right, the juftice of the cafe ®*'^**^*’^?•‘** 

is not anfwered merely by fetting aBde^ the erroneous 

judgment for the plaintiff, but the defendant is entitled 

to an abfolutc judgment upon the verdid: found in his 

favor. And if the rule be general, as it now feems to be 

fettled, that the court of error ought tc^ pronounce tlie 

fame judgment which the court below ought to have 

given; it will apply to this cafe, and the defendant will be 

entitled to his^tofts within the ftat. ^3 if, 8. c, 15. which 

gives cofts to a defendant where the verdi(£l is againft the 

plaintiff in a cafe of this defeription : and this has been 

holden (^i) to extend to the cafe of a fpecial as well as of 

a general vcrdi£l. So where judgment given by this Court 

for a defendant, upon a fpecial verdift in ejectment, was re- 

verfed in the Exchequer-chamber; that court, on motion, 

gave the plaintiff* leave to enter tip judgment of levcrfal, 

and that he ffiould recover his term, damages, and cojls (&)* 

They were then flopped by the Court. 


Lord Ellenborouch C* J. The court are bound ex 
ofiicio to gwe a perfeQ: judgment upon the record before 
them. In this cafe the^ judgment below given for 
the plaintiffs upon a fpecial verdift, where of courfe 
there was an alternate finding by the jury according as 
the Court (hould be of opinion that the verdift and judg- 
ment ought to have been for the plaintiffs or for the de- 
fendant ; if for the plaintiffs, the verdia was to be en-* 

(a) V. Cr«. Elm* 4^5. 

{ 1 ) Dcur Metier v. ift EltOf, 1 Edf, ^ 30* 
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I8t6. tercd one way ; if for the defendant, another way» TJw* 
OiLDART having been of opinion that the judgment of 

^ the court of C. P. was erroneous, a^jid ought to have 

been for the defendant below, wlAch would have entitled 
him there to his cofts on the verdift as found for him 5 we 
fliould not do him all the juftice which he is entitled to 
receive upon the record now before us, if we did not, upon, 
reverfing the judgment below, give the fame judgment 
which the cotfrt below ought to liave given ; which is 
a judgment for the cofts of his defence in that court, as 
well as a judgment of acquittal. 

The other judges concurred ; and Bayky J. added that 
fhere were other cafes where injuftice would be done if 
the court of error were not to give the fame judgment for 
a defendant, upon a reverfal of the judgment of the 
court below againft him, which the court below ought 
to have given \ as in replevin and quare imped it j where 
the defendant, in the one cafe, would be entitled to a 
judgment de rcttxrno habendo, and, in tlic other, to a writ 
to the bilhop {a). 

(a) VSiSc per Mai f Cm J, Hob^Rtp, 163. lA the great Coromendiuc*, 
cafe of CbliafJ Glitva v» Stjh^ of Uchjidd and Ceventr^m 
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The Kino a^injl Beard* 

was an application for alarianciaAus to be lITued 
to the defendant, a magiftrate of Lancnjhire^ com*- 
mandlng him to proceed to hear and determine an infor- 
mation exhibited before him by J. S. agaipfl: Robert Raw^ 
hifon a pawnbioker, for certain trefpaflfes^and contempts 
againft the late pawnbrokers’ a£l: of th^ 39 and 40 Geo* 3. 
€, 09. The information kid before the magiftrate on the 
4lh of Jutie ifiio charged that Rawlwfon a pawnbroker 
at Mmchepr unlawfully demanded, received, and took 
from one J. 5 . in the name of J* D-> on redeeming the 
pledge after-mentioned, 6 d. by way of profit for the loan 
of y* i the fame being an intermediate fum, exceeding 
6 il and not exceeding 40/., which on the 15th of 
December 1809 was lent by Ranvhnfon to J. on a pledge 
of two fpoons the faid pledge not having remained in 
pawn any time exceeding 6 calendar months : being more 
than at the rate of 4^. for the loan of 20s, by the calendar 
month *, contrary to the ftatute : and then claimed a pe- 
flaky of nor left than 40J. nor more than 10/. The 
queftion was whether this were a cafe for a/ummary 
conviaion in a penalty within the ftatute : the magiftrate 
thought it -w as not, and refufed to proceed upon the in- 
formation. 

The 2<1 feaion allows pawnbrokers to take a certain 
rate of interefton pledges, inter alia, « for every pledge 
« upon which there fliall have been lent any fum not ex- 
« ceeiling 21. 6 d. the ftrtn of one halfpenny for any time 
« during which the faid pledge (hall remain in pawn, 
»« not exceeding one calendar month j and the fame for 
X X 3 “every 


The pawn* 
brokers* 

39 & 40 Geo, j« 
c 99 , having 
enabled that 
they (bill an 4 « 
may take, by 
way of pro^, 
a certain rat? of 
interefl on 
pie Iges, and of 
Morcf tbetafcini; 
of moiv IB an 
offence within 
the -aft, co^nixw 
able by ajullice 
of peace on 
fuipmary infor- 
mation w tchin 
the a6tli fed., 
wfiicli, after 
, providini^ fpe« 

‘ Cl be penalties •• 
toi fpeoftc of- 
’ fences) fays 
^ that ** fur every 
otbir o^nee 
j againjt tins aJ, 
w' trenotor* 

• feirore oi pe- 
mltyi-. provided 
’ or impoJed on 
any (jarucuJaror 
fpecihe offenco 
as^ainfi any part 
of thib ad,** 
tlie pawn- 
broker oftendirt| 

. agiinil this ad 
/hall forfeit no^ 
lef, than 401. 
nor more tdan 
10/ in the dis- 
cretion ot tlif 
’ ju^bec, 
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every calendar month afterwards, including the currllt# 
month in which fuch pledge (hall be redeemed \ 
although fuch month fliall not ]?e expired. For every 
pledge on wl^ch there (hall have been lent the fum of 
« 5/., one penny.** &c. “ and fo in proportion for hny 
«« frafl:ional fum t which laid feveral fums lhall be taken 
« in lieu of and as a full fatisfaftion for all intereft due, 
and charges for warehoufe room.” By the 3d fe£lion. 
In ^11 cafes where any intermediate fum lent upon pawn 
lhall exceed 2/. and not exceed 40J , the lender 
«« lhall and may take by way of profit, as aforefaid, at th^ 
rate of 4^., and no more^ for the loan of 20J. by the c^- 
lendar month, including the current month as aforefaid.” 
No penalty is given by thefe claufes, but penalties arc 
given by feveral claufes of the adi for fpecific offences 5 
and the aift alfo contains many regulating claufes. And 
by f* 26. In cafe any pawnbroker lliaH ip anywife 
^end againjl this he fliall for every fuch offence, in 

neglefting to make, &c. any fuch entries in his books 
as is required to be made by him by this aft, forfeit 
^ fuch fum, as to the juftice before whom any information 
« thereon lhall be beard and determined in his diferetion 
lhall feem reafonable and fit, not exceeding 10/. \ ^and 
** for ever^ ether effence againjl this where no forfeittm 
« or penahy is provided or itnpfed on any particular or fpe^* 
ctjic offence agaiujl any part of this aB^, not left than 
40/., nor more than io(*” 


Topping and Tates now (hewed caufe againfl: the rule, 
,and ftatW the doubt entertained below to be, whether the 
taking by the pawnbroker of more than the ftipulated 
rate of intereft, &c. permitted by the aft in the 2d and 
3d claufes, for which no penalty is given, were an offtnee 

againfl 
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AgEtnft the fo as to bring the cafe withis the fyxp.- 
taaxj jurifdiaion of tlie magiftrate under th? general 
words of the 26th fcdlion : particularly as this, b^ing a 
penal a£l, was to be conftrued ftriftly : and as provihoix 
wa^ made by the 14th fe£)i;ion, which feemed to point out 
the proper remedy in this cafe j that if any pledge tint 
exceeding in value 10/. lhall berefufed to be delivered up 
by the pawnbroker, upon tender by the ownet of the 
loan and profit thereon, according to the table of rates 
eftablifhed by the aft, without {hewing reafonahle caufe 
to the fatisfdftion of the juftice, he may dlreft thereftor- 
ation of the pledge, and commit the pawnbroker till fuch 
reftoration made or compenfation given to the owner. 
But the Court having intimated their opinion againft the 
validity of the objeftion to the magiftrate*s proceeding : 
Topping and Tates faid they could not deny that the taking 
more than the ftipulated rate of profit was an offence, 
where the aft fays that fo much and no more may be taken, 
And by 







Lord Ellekbokouch C- J. It is prohibited by the 
aft to take more than the ftipulated rate of profit ; and 
therefore the taking more is an offence againft the aft : 
and as no particular penalty is provided for that tranfgrcf- 
fion, it falls within tiie general words of the 26th claufb. 

Per curiam^ Rule abfolute. 


Scarlet and J, Clarke were to have fupported thfe rule. 


EKD OF TKINITY THHH. 
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ACTION — IndiSment for Felony* 
Se ^ Trespass, 3, 

ACTION ON THE CASE. 

1. \ Count in an adion on cho cafe, 
jLX ftating that the defendants, 
being owners of a fhip at Liverpool, 
bound on a voyage from thence to 
Waterford, the plaintiff Jhipped goods 
on board to be carried upon the fatd 
voyage by the defendants, and to be 
delivered at W. to the plainttfF 
aiTigns ; and thereupon the plaintiff 
infured the goods at and from / to 
W * ; and then averring that it was 
the duty of the defendants as focb 
owners to eaufe the fhip to proceed 
on the voyage from L. to W. voitb^ 
out deviation } and alleging a breach 
of fitch du yt by their caufing the 
fhip to deviate from the courfe of 
that voyage ; after which (he was 
loft, with the goods ; and the plain* 
tiff, by reafon of fuch dcviatKin, loft 
bis goods and the benefit of bis po 
licy, &c. : cannot be fuftained, for 
want of alleging that the goods were 


delivered to or received by the defends 
ants for the purpofe of carriage, cr 
that they had notice of the finpment ; 

1 from whence a promife or doty* 
founded upon an agreement to carry 
the goodr, might be inferreJ* and 
alfo for want of an allegation that 
the defendants undertook to carry the 
goods direbily to W. from JU. ; for 
though the ihip’s ultimate deftina* 
tion mijiht be W,, yet fhe might 
have been fir ft deftined to other 
places on coafting voyage. Mato 
V, Roberts* H. 50 G. 3. 89 

2. Upon a declaration in cafe, alleg- 
ing a dtceu to have been eftefled 
upon the plaintiff by means of a 
warranty made by two defendants* 
upon a yo/nt fale to him by both, of 
fheep, their joint property, the plain- 
tiff cannot recover upon proof of a 
contract of (ale and warranty by one 
only, as of his fepa rate property ; 
the aflion, though laid in tort» being 
founded on the joint contraA aU 
l^ed. Weal v* W, and H* Ktng^ 
1- 50 G. 3. 4 S» 

3- The 



AFFroAvrrs. 


ACTION ON THE CASE, 

3* The pifitntff' being defirans to d\U 
pole ot bt« iiiterefl in certain build* 
Ing 8 » trnde, and ftock, in which 
ttade he was engaged with the de* 
lendantt pending a treaty between 
(hem for the purchafe by the defend- 
ant, the latter fallely and deceitfully 
itprcfented to the plainciif, that he 
was about to'tnter into partnerfhip 
in the fame trade with other perfons 
whofe names he would not difclofe* 
and that li>o/r ’ftrfims *wouU noi ccn 
ftnt i6 tht gt*vtng the platntij*mtre for 
hts t^an A certain Jum: where^ 

18 in truth, neither A, and with 
whom he was then about to enter 
into partncrfliip, nor any other in- 
tended partners of his, had refufed 
K> give more than that fum, but had 
then agreec with the defendant that 
ha fhould mdke the befl terms he 
could with the plaintiff, and would 
have given him a larger fum, and 
in the dt tend ant charged them 
with a larger price in account for 
the purchafe of the plamtiff^a inte- 
f«A- Held, that an a£fion on the 
caiwdid not lie for this falfe and 
deceitful reprefentation by the bid- 
der concerning the feller *8 probabi 
]tiy of getting a better price for his 
property 8 for it was either a falfe re> 
prefentation of another’s 
or at moft a mere gratia didtum of 
V the bidder, upon a matter which be 
was not under any legal obligauon 
to the feller to difclofe with accura* 
cy, and on which u was the folly of 
the feller to rely* But that at any 
rate the count was bad, in not ibew. 
ing that the plaintiff had been da- 
maged by fuch falfe reprefentation ; 
inaitnueb as it was not alleged that 
the other intended partners of the 
defendant would have bid at all 
him^ or that ^ would have 
j»tned\fCi giving the additional price. 

V. ATryi, T, 5a G, 3. 63* 


ADMINISTRATOR AND EXE* 
CUTOR. 

Compensation, 2. Costs, £• 
Evidence, 3. or Flene Awmi- 

NIS 1 k/fviT, 1. WiTNESf, 1 . 

t. On plea of plene admtn|||lravit, 
proof oibn admiRton by the execu- 
tor, that (he debt was juft and (hould 
be pdid a^ foon as he could, is not 
Evidence to charge him with aftets. 
Htndjley v^Ruffellt E. 50G. 3. 232 
z. The executor having plladed non 
aifumpht as well as plene admini* 
ftiavit and plene adminiftravit prae« 
ter, dec., ard thereby forced the 
plaintiff to go to trial ; the plaintift* 
obtaining a verdi^ on the non af-^ 
fumpfit, and being entitled to judg* 
xnrnt of alfets quando accidennt, ib 
entitled to the general cofts oi the 
trial, though the ilTue of plene sd- 
sniniftravu was found for the de- 
fendant. 1^. 

3. The wife of an afling executor 
41 taking no beneficial intereft under 
the will is a competent attefting wit- 
nefs to prove the execution of it, 
within the defenption of a credible 
wiinefs in the ilatute of frauds 
29 Car. 2, £, 3* /, 5, Bettffon v. 
BratnUji Bart, £» 50 G. 3. 

^ 5 ® 

ADMIRALTY. 

Stfi Assumpsit, 4. 

affidavits. 

The affidavits made in anfwer to a 
rnle mil for an attachment muR be 
entitled on the aviJ fide of the 
court m the caufe out of which the 
motion anfes: but ^fter the rule for 
the attachment is granted, the alii* 
davits in any matter concerning foeb 
attachment are entitled 00 the 
crown fide, fFbuehead v, E^rth^ 
H 50 G* 3. 165 


AFfI- 



AGREEMENT. 




AFFIDAVIT TO HOLD TO 
BAIL. 

A Aer<indant cannot be he^d to fpecia) 
bail on an affidavit ilaiing him to be 
indited CO the plaimift' in fo much* 
for goods bargained and Jhld^ without 
»lfo faying deiivered* Hopkim v, 
Faughan^ E» 598 

AGENT AND PRINCIPAL. 

AssVMPSIT, 4. R£C£IV£ft. 

" Witness, l. 

AGREEMENT. 

tee Assumpsit. Covenant. In- 
surance, 10. Of Charter-par- 
tv, 3- Interest. Landlord 
and Tenant,!. 

I. Printed conditions of fale of timber 
growing in a certain cJofe, not ftat- 
ing any thing of the Quantity ; pa- 
rol evidence, that the audionecr at 
the time* of Tale warranted a certain 
quantity, is not admiffible, as vary- 
ing the written contract. Pawed 
V. Kdmunds, if. 30 G. 3. 6 

An inlirument containing words of 
prefcnt dcmife will operate as a- 
icafe, if fuch appear to be the inten- 
tion of the parties, though it con- 
tain a claufe tor a future Icafe or 
leafes; as where the one thereby 
agrees to let^ and the cl hr agrees to 
take land for 61 years at a certain 
rent for building, and the tenant 
agreed to lay out tooo/. within 
4 years ta building % or more 
honfea, and when 5 bonfes were co- 
vered in the landlord agreed tc 
grant a leafe or leales ( which might 
be for the more convenient under- 
letting or aflignment of the leafes,) 
but this agreement maas to he car^dered 
binding tiil one /uHy prepared could he 
produced* Peofe Bentley, 

c© G. 3 • ^ 

3. T he rules which govern the con 
ftre^tion of conditioni to create real 
cljawfi do not apply to perfonai 
5 ' 


contrads, whkli ijiul! be jperftirinci 
according to the words 'and lappa- 
rent meaning of the pinies, and 
not fatisfied by a performanbe^^ey- 
pres. fFant and Another^ 
tors^lAc, V. Blunt, H, G, 3^183 
(See further hi iNSURANca.^ 

4. Upon a declaration in cafe, alleging 
a deceit to have been cfFefled upon 
the plaintiff by means of a warranty 
made by two defendants, upon a 
joint /ale to him by both, of Ihhepp 

tbtir*joiat property, the pleimti^ 
cannot recover upon proof of a clon- 
tradt of fale and wartanty by umo 
only as of his feparate property; 
the afl)On, though faid in tort, being 
founded on the joint contra^ al- 
leged. V. and M. Kin£, 

T. ^oG. 3. 45a 

5, Where by agreement between the 
plaintiffs, bankers at Cariijfe, and 
the defendantsi bankers at Ne*w^ 
cafile, the plaintiffs were weekly to 
fend to the defendants all their own 
notes and the notes of certain other 
banking houfes ; and the deftfidtnts 
’Were in excliTinge to mum wo the 
plaintiffs their own notes and the 
notes of’ certain other bankers, and 
the deficiency, if any, was ao be 
made up by a bill drawn by the de- 
fendants in favor of the plaintiffs ac 
a certain date: held, that the nptea 
fo fent by the piaiucifFs to the de- 
fendants donlittuted a debt agaioff 
them, which the* defendants latghc 
pay by a return of notes according 
to the agreement ; but if they naadc 
no fuch return, or a Ihort return, 
and gave no bill for the balance, 
fuch balance remained as a debt 
again d them, which was pmvcable 
by the plainttiFs under a commilttou 
of bankrupt iifaed aga'ink tb^ 'de- 
fendants, on an a£k of bankruptcy 
commitced after the time when the 
biT for the balance, if drawOg would 
have been due and payable ; and 
that the plaintiffs could not main- 
tain an adtion to recover dsmagea 
as for a breach of conuadf again ff 

tbO 



mo ANNUITY. 

tifie dfrendanu who had obtained 
thetr certificates. Fcrjier v, SurUts, 
T^SoG.y 

^ 60s 

ALIEN ENEMY. ^ 

JVr Asst7MPaiT» 4* Insv&an'ce. 3, 

4 » 5 * 6 . 

To trefpa^ and falfe imprlfonmen^, a 
plea of alien enenny is not allowed 
to be pleaded, together with a Tpe- 
cial juiUiication mconliflergt there, 
with, and the general iHue. Truck- 
tnhrodt v. Payne, //. 50 C» 3. 206 

ANNUITY. 

An annuity granted by one who was 
mortgagor in fee in poflelTion of 
lands, o'^ which it was fecured, of | 
greater annual value chan the intereft 
of the mortgage and the annuity, 
withtii the exception of the hth fee. 
tion of the annuity a£l 17 G. 3. 

260 as a grant of an annuity by 
one who was /etfed en fee fimple ; and 
therefore no memorial of it need be 
inroUed : the fttjin tn fee there ex- 
cepted extending in parity of reafon 
to equitable as well as legal eflate^. 
And chough a replication, alleging 
that the grantor wa«, at the time of | 
the annuity granted, JetJed in fee | 
Jimfle in pofleihon ot the premiies 
on which the annuity was charged, 
would, abdra^ed from'^the fubje^- 
matter, by the mere force of the 
words feifed tn fee fimple^ be confi- 
dcred 81 alleging a legeU fetfin^ 
with reference to the iubjett- matter, 
and to the plea, to whicn it was an 
anIWer} which alleged that the grant 
w^s made after the annuity a^l,and 
Vhai DO memorial of it was inrolled 
according to that aft ; it (hall be 
taken to mean fuch an eUate as is 
deemed to be a fetjin m fee^ within 
the conftradlion of thofe words in 
the annuity aft. Amhmfi V. 

•er, X50G.3, 0 , 6 $ 


APPRENTICE. 

APPEAL. 

I. Upon an appeal to the feilions 
again (I an order of filiation, the 
refpondents are to begin, by fap« 
porting «heir order, as in all other 
cales, P/je Ktng v. AW/, Htl, 

I 50 G. 3. SO 

a. Upon an appeal againd a rate made 
under a pnvate aft of parliament, 
the refpondent appearing to anfwer 
the appeal, and admitting, when 
called upon by the fefiiors, that he 
had made the rate by virtue of a 
certain aft of parliament ; a printed 
copy of which, in the common form, 
was produced in court by the ap* 
pellants $ aod the felfions having 
thereupon entered into the merits 
of the appeal, and decided upon 
them, notwithfianding an objeftion 
mide by the refpondent that the ap- 
pellants had not given legal evi- 
dence of the junfdtftion of the fef- 
fions to receive the appeal, for want 
of proof of the printed copy hav- 
ing been examined with the rolls 
of parliament ; this court refufed to 
quafh their order, which was re- 
moved by certiorari. The Ktng v. 
Shaw, Y. 50 G. 3. 479 

3. No appeal lies to the fefiions again It 
a convi6tion and commitment in 
execuiion for three months of a col- 
lier under theftat. 6. G.3, c. 25. for 
abfenting himfelf from his matter’s 
fervice ; the claufe of appeal in that 
itacute excepting an order of com- 
mttment ; and the order of commit*i» 
ment in queftion containing a con« 
viftion of the collier for an ofFence 
within the aft. The Ktng v. The 
JuJIkes of Stajhrdjhire, T. 50 G. 3. 

57 * 

APPRENTICE. 

*. The fiat, 20. G 2. c. 19. f 4. en- 
abling two magifirates, “ upon apt 
plication or cumpUiit made upon 
oath by any matter againtt fuch ap- 
prentice’’ as is defenbed in the aft^ 
touching 



APPRENTICE, 

touching any mifdemeanor in fuch | 
fervice, to hear and determine the | 
fame, and to commit or difeharge I 
the apprentice, extends to a com 
plaint in writing preferred by the 
mailer, and verified hy the oath of 
another perfon, Finley v, Jo(wle % , 
E, G. 3. 248 

C. An indenture binding out a pour 
apprentice, executed by 6. 
churchwarden, and J. G. overfeer 
of the poor of a hamlet maintain- 
ing Its own poor feparately from the 
parifhat large, not being impeached 
by evidence negativing its execu- 
tion by a majority of the church- 
wardens and overfeers of the ham- 
let, dialt be deemed good, by in- 
tending that there were two over- 
feers for the hamlet as required by 
ilat. 13 & 14 Car, 2 r. 12. 2]. 

and only tng churchwarden, l>y cuj^ 
iontt in the fame place ; and there 
fore the apprentice ferving 40 diys 
tinder it gains a fetclemtnt. ^Ihe 
King ' , Ihe Inhabitants oj HinckLy, 
t jOG, 3. 3')l 

ASSETS. 

See £vi D£N c£, 3* 

ASSUMPSIT, 

(. Where an agreement between an 
outgoing and an incoming tenant 
was, that the latter fhould buy the 
hay, &c. of the former upon the 
farm, and (hat the former Hiould al- 
low to the latttr the expence of re- 
pairing the gates and fence** of the 
faim; and ih^t the value of the 
hay, &c., ard tf the repairs, fliould 
be fettled by third perfons ; held 
that the balance fettled to be due 
to the outgoing tenant for his hay, 
&c., after dedudUng the value of 
the repairs, might be recovered by 
him, in a count upon a general in- 
debitatus alTumpfit for goods fold 
and delivered ; having failed upon 
his count on the fpecul agreement. 


ASSUMPSIT. 

for want of including Jin it that flirt 
of the agreement which related to 
the valuation of the repairs. JDar/r 
V. Burrows j H 50 G.3. 1. 

2. The drawer of a bill of exchange, 
knowing that time had been given 
by the holder to the acceptor, but 
apprehending that he was Jltll liahh 
upon the bill in default of the ac« 
ceptor, 3 months after it was due, 
faid that he knew that be was liable^ 
and tf the acceptor did mt pay it^ be 
would : held that he was bound by 
fuch j^omife. Stevens v. Lynch* 
H, 50 Geo, 3. 

3. Upon a guarantie by the defendant 
to the plaintiff for any goods he 
hath or may fupply PF, P, with to 
the amount of loo/./* the plaintiff 
may declare as upon a continuing 
or itanding guarantie to that ex- 

I tent, for good^ which may at any 
time have been fupphed 10 P ^ 
until the credit was recalled ; al- 
thrueh goods to more chan loo/, 
had been bef’»re fupphed and**^patd 
for. NU/on v. Prttchaid^ 50 G. 3. 

227 

4. The plaint‘ffa, a T renchmad^od 
Swiji, canying on trade at L^Jbofi^ 
under the name of the defendant, a 
Portugueje^ ihipped a cargo from 
thence for a port of France i which 
cargo being captured by a Brttijb 
cruizer, and libelled for condemna- 
tion in the court of Admiralty as 
French and Vnemy's property, was 
ordered to be reflored to the de« 
fendanc op his putting in and effab^ 
lifhing, with the plaintiffs' privity 
and confent, a claim to it as hi*; 
own property ; held that the plair- 
tiffs were, by thus colluding with the 
defendant to withdraw from the 
Admiralty the deciflon of the true 
queflion, by ellabhfh'rg a /alfe fa£l, 
ellopped from maintaining an afliou; 
for money had and received againff 
the defendant for the proceeds, by 

' (hewing the true faft, that the pro- 
{City was their own, and chat the 
7 dctcnil^iit 



AWARD. 


Ipt, ASSUMPSIT. 

was their De 

Jmther De Mellon E. 

^ 3 * ^ . *34 

uThtf broker effbaing a policy, bciog 
the coinmon agent of the alTured 
and of the aiiderwriter, i^hile the 
pfVi&iaiii remains In. his ha^s for 
tbs one party* and the policy tor the 
other ; and having received notice 
of events which entitled the ailhred 
to a retarn of premium before ae- 
idoo brought by the undei writer to 
letover the full premium $ is autho- 
rized to dedufi fuch return, and 
only to pay over the difference to 
the underwriter. Shee v. Clark/on ^ 
T. 50 3- . 5<57 

5. A tenant having agreed with his 
landlady, that i| fhe wwald accept 
another for her tenant in his place, 
(^be being 'iHftraincd from affigning 
Sheleafe without her confent,) he 
would pay her 40/. out of 100/. 
which he was to receive for the 
good-will if her confeat were ob- 
utned ; and having receiied the 
100/. from the new tenant, who 
was cognizant of ibis agreement, 
it liable to the landlady in an action 
for money had and received for her 
ufe^ the con fide ration being exe- 
cuted, and therefore the cale being 
taken out of the (latute of frauds, 
as a contra^ for an intereft in 
land* Crtffab v, Tcung^ T. 50 G, 3. 

The pUintiffi having oontra^lcd, by 
cbarier*parcy fealed* to let a fhip* 
then in the 1 hames, to freight to the 
^fendants for eight months, to cm* 
mnet from the day of her fatUng 
frm Gravelerid on the voyage there 
ffated, and having covenanted that 
Ihe Ihould fail from the Thames to 
any Bnttfo port in the Enghfo Chan- 
nel, there to load fuch goods as 
fhe fieightrrs Ihould tender, and fail 
to the Weft Indteu and, bring back 
a ictuTt,»cargo to L^kdoa\ after- 
wards agreed by parol with the de** 
fcndaoti, that the Ihipi inaead of 


loadiffg at fome port in the Chan* 
nel, ihould lusd sn the Thames, amt 
that thi freight 0iould commence 
from htr entry outn»ards u/ the cuftm^ 
kou/es held that this fubrequept 
parol cqntradl was dii^linfl from abd 
not inconfident with the comrafl by 
deed, being anterior to it m point 
of time^^ and e;cecution, ardniight, 
therefore, be enforced by adlion of 
affumplit. White v. Parkin^ T, 
50 G. 3, 5/R 

ATTORNEY. 

£r^pL£ADlNG| 5. 

A party in a caufe having changed his 
attorney in the progrefs of it, a 
judge's order was afterwards ob4l 
tained by the fecond attorney for- 
the delivery of a bill figned by the 
hrll auomey under the flat. 2 G. 2. 
r, zj. / 23. which delivery was 
accordingly made to the fecond at- 
torney in the caufe : held that this 
was a fuffetent delivery to the party 
to be charged thtre^tth^ Within the 
words and meaning of that Hatute, 
fo as to enable the firfl attorney to 
bring his a^ion againfl the client for 
the amount of fuch bill. Vintent v. 
Slaymaker^ 50 G. 3. 372 

ATTORNEY, POWER OF, 

Conusance, 1. 

AUCTION, 

See Acresment, i. Stamp, 2. 


AWARD. 


Upon a fubmidion by bond of all mat- 
ters iudilTcrt^nce between the parties 
In a caufe, without making any men- 
tion of coftSf the arbitrator has no 
auihority to award coAs as between 
atroroey and client. But the plain - 
tiff waving bts cods, and having 
only demanded the principal fum 
awarded, took his attachment for 
that fum. Whitehead v. Fmb^ H. 


so G. 5. 
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BASTARD. 



BANKRUPT. 


BASTARD, 

The hoibind bcn^g found to have gone 
beyond (ess above two years before 
the birth of a child borne by his wife, 
Aie remaining at home ; the conclu- 
lion is irrefidible, that fuel) child is a 
baftard. Rex v. The luhahttatas of i 
Maie^eut 7 ". 50 G- 3. 550 

BAIL. 

I. Upon a writ of error, profecuted 
by the party in perfon, to reverie an 
outlawry in a civil adion,for a com- 
mon law error, the recognizance of 
bail is to be taken in the common 
alternative form, to pay the con- 
^ demnation money ot lender the prin- 
cipal, and not abiolutely to pay the 
condemnation money, as in cafe of 
reverfals of outlawry upon the Rat. 

3 1 Eliz, r. 3 for want of proclama- 
tions, or upon the flat, 4^3^. 
^ Af. r. 1 8. 3, on appearance by 

attorney and by mpiion. Havelock 
V. Geddett T, 50 C. 3, 6 zz 

2* On reverfai of an outlawry on writ 
of error, becaufe t) e party was be* 
yond Tea at the time of the exigent 
promulgated, in a cafe whetc fpecia! 
bail was required in the original ac- 
tion, the court will dire^ the recog* 
niaance of bail in anfwer to the new 
aflion to be taken in the alternative, 
to pay the condemnation money, or 
render the principal, and not abfo- 
lutely to pay the condemnation mo- 
ney. deroce/dv,Hamjfe^p Hm i 6 G 2. 
cited ih, 624 

BANKRUPT, 

I. Where by agreement between the 
plaintilFs, bankers at Garhjle, and 
the defendants, bankers at Henwafile^ 
the plaintiffs were weekly to fend to 
the defendants all their own notes 
and the notes of certain other bar k 
ang-houfes; and the defendants were 
in exchange to return to the plain* 
tiffs their own notes and the notes cf 


6hi 

certain other bankers, and theiMe 
ciency, if any, was to be madeap by 
a bill drawn by the defendantt tu fa^ 
vor of tne plaintiffs at a certaan date; 
held that the notes fo (emt by the 
plaintiffs to the defendants condixated 
a dkie againft them, whkh the de* 
fendAits might pay by a return of 
notes according to the agreement ; 
but if they made no fucli return, or 
a (hort return, and gave no bill for 
the balance, fuch balance remmned 
as a debt againR them, which waa 
provcable by the plaintiffs under a 
commiflkm of bankrupt ilTued agtinft 
the defendants, on an zlk of bank^ 
ruptcy committei after the time 
when the bill for tiie balance, if 
drawn, would have been due and 
payable ; and that the plaintiffs could 
not maintain an aftion to recover 
damages as for a breach of Contract 
againli the defendaocs who had ob» 
tamed their certificates, Fetjlerand 
Another v. and Other 

50 G. 3. 603 

2. A, having 40 tons of oil fecured in 
the fame clftera, fold xo tons to Em 
and received the price; and A, fold 
the fame to G,, and took bis accept, 
ante for the price at four months, 
and gave him a written order fot 
delivery on A., who wrote and 
figned his acceptance upen the faid 
order; but no a^ual delivery was 
made of the faid 10 tons, which 
continued mixed with the reft in 
ciftern : yet held that this was a 
complete fale and delivery in law of 
the lo tons' by E. to C. ; nothing 
remaining to be dune on the part of 
the feller ; though as betwren him 
and A. it remained to be meafured 
off : and therefore that E,, the feller, 
could not, upon the bankruptcy of 
C., the buyer, before his acceptance 
became due, counternMnd the niea^* 
Airing off and deliicry in cf the 
JO tons to the bu>ei ; nor were the 
goods in tranii u, Ij fo enable cha 
klltr to ftop them, kfh apd 



BILLS OF EXCHANGE* 




Others, JJtgms of Tofwnjhend, a 
Bankrupt^ v. Froft and Others, 

50 G. 3. 614 

3» A trader having fecurities in his 
bankers’ hands to a certain amount, 
after a fecret a£t. of bankruptcy, 
drew on them a bill for ^ largef 
amount on the Jcore of hts accommoda* 
$jon, payable to hib own order, which 
be indorfed to the plaintiiF, (who 
knew of his partul infolvency, but 
not of the ad of bankruptcy ;) aoo 
a commifiion of bankrupt having 
been afterwards taken rut ; held that 
the plaintiiF, who was to make title 
through the bankrupt’s indorfement 
after his bankruptcy, chough he were 
entitled to fue the acceptors upon 
the bill, yet could only recover on it 
the amour* of she Jum accepted for the 
accommodation of the bankrupt, over 
and above the amount of the bank- 
rupt’s eifeds in the hands of the 
acceptors at the time of the bank- 
ruptcy; for which latter amount, and 
for which alone, they were liable to 
account in another form of adion 
(not on the bill) to the bankrupt’s 
ailignecs* W tilts v. Freeman and 

Others, 656 

4. A bankrupt fued by his furety, or 
perfon who was liable for his debt, 
at the time of the comoiiillon iiTued 
againfthirn, (though the furety, &c j 
became fuch after the ad of bank- 
ruptcy, and paid the debt after the 
liTuing of the commidion,) cannot, 
without fpecially pleading ir, tn like 
manner as after the flat. 5 G c. 30. 
yr 17. avail himfelf of his certificate un- 
der the flat. 49 G 3 r. lai.y. 8. 
which dtfeharges the bankrupt having 
bis certificate of all fuch demands, 
at the fttit of every fuch peifon, m 
like manner to all intents and purpoje 
as if fuch perfon had been a creditor 
before the bankruptcy. Steaman v 
Matitnnant, T, 50 G, 3. 664 

BASTARDY, ORDER OF, 

Set Appeal, i. j 


BILLS OF EXCHANGE. 

1. The drawer of a bill of exchange, 
knowing that time had been given 
by the holder to the acceptor, but 
apprelfending that he was ilill liable 
upon the bill in default of the accep- 
tor, three months after it Was due, < 
faid that he knew he was Uahie, and, 
tf the acceptor did not pay tt, he wouldm 
Held that he was bound by fuch pro* 
mife. Stevens v. Lynch, H, 50 G. 3. 

3 * 

2. A protell for pon-acceptance of a 
foreign bill of exchange is not ne- 
celfary to be proved in an adion by 
the indorfec againft the drawer, if it 
appear that the drawer had no ef* 
feds, nor probability of any cfFed*!», 
in the hands of the drawee at the 
time, and it do not appear that there 
was any liuduating balance of ai- 
fets between them unafeertained at 
the time, which might then have af** 
forded probable ground of belief to 
the drawer that his bill would be 
honored. Legge v. Thorpe^ //. 50G.3. 

* 7 * 

3. A, being partner with B. in one 
mercantile houie, and with C. in 
another ; the houfc of Am and B, 
indorfe a bill of exchange to the 
houfe of A, and C. ; after which B., 
afting for the houfe of A. and B., 
receives fecurities to a large amount 
from the drawer of the bill, upon an 
agreement by that the bill ihould 
be taken up and liquidated by B^*a 
houie, and if not paid by the accep- 
tors wnen due, fliould be returned 
to the drawer : Held that the fecu- 
rities being paid and the money re- 
ceived by B» in fatisfadion of the 
bill, A. was bound by this ad of his 
partner Bm, whether in fati known 
to him or not at the dme, not only 
in refped of his partnerihip intereR 
in the houfe of Am and J?., but alfo 
individually in other refpeds ; and 
therefore that he could not, in con- 
jundion with G*, his partner in the 

other 



Sills of exchange. 

ttber houfe, maintain an a^lon as 
indorfees and holderA of the b 1 
again^ the acceptors^ after fucb fa* 
ttsfa^ion received iJixfw^h the me- 
dium of and by reement with 
in djfch. rge oi the fcmei ^acaut^ 
cna j^mthr n Fnnfj 9 ^nd Other u E , 
50Gi^3. 317 

4 Upon a motion to refer |t to the 
Mafter to compute prioci|. al, iutereft, 
and colla,^ upon a bill oi exchange, 
drawn in Ecetluhd upon and accepted 
by the defendant in Er^land^ the 
Court will not dired the M^fter to 
allow re-^exchange. Napttrv^ Slmet~ 
«»Vr, £. 50 G. 3 * 4^0 

5. 'I be want oi due notice of the dif 

honor ol 4 bill ts ^.nrwered by Ihew 
mg the holJei’> ignorance of the 
place of rcfidtnre of the prior lu- 
aoricr> whom he fucs. and whtihcr 
he afed due dih^cnoe to find out 
the p’ace ot rcfulerce ii a qut*fli m of 
lad to be Ic/t to the jur^, Battman 
V "Jojeph* 7. 50 G. 3 . 433 

6. Ihc holder of a Ull before it was 
due, havihg tendered It for accept- 
ance, which wio refofed, kept ft ull 
due", V hen ituas tendered for p’y 
incni and refufed j and then imme- 
diately returned H on the fceorid m- 
dorfer ; who, not hnowing of the 
laches, took pp the bill : titsld that 
his igtioranet^ when hO paid the bd»> 
of me hches of ^hc former holier 
did not entitle him recover againft 
the fir ft indorfer, who fci lifp fech 
defence. RcJcov^yf.Hardjt r. 50G 3 

.434 

7. A trader having fecuritifs in his 
bankers’ haoda to a ccitain amount, 
after a fecret adt of bankruptcy, 
djreiv on them a bill for a Urgei 
amount (he /core tj' h^s aeciHfiifitJa 
tme, payable to hia own order, which 
he iiidorfed to the pUiniiffi (who 
knew of hia partial infblvcncy* but 
not of the aa of bankruptcy ;) and 
a commiljlon of bankrupt haViag 

" keen afterwards taken out 5^ Jt^ld 
that the pt imtifL who was ro make 
Vot. XIL 


BILLS OF LADING. 685 

title through the bankrupt’s indorfe- 
itient after his bankruptcy, though 
he were entitled to foe the acceptors 
upon bil), yet Cduld dnl/ rcco* 
Ver on it the amount of the 
cepted for the accomiticMlation of tho 
bkhk^optfover and abpt^the amoanC 
of the bankrupt’s e#eC^s in the hands 
of fht acceptors dt the fimO of the 
bankf^uptcy; for which latter amount, 
and for which alone, they (the ac-* 
captors) were liable to account in 
anpther fo m of action (not on the 
bill) to the bankrupt’s affigoees. 
Walts V. Eretihtm and Others, 7 ".“ 
50 G. g. 

BILLS OF LADING. 

f. A freighter of a (hip to Spatn and 
Portugal, or ei lur, as the majlef 
Jhould he d^tt£ted hy the fruiter or 
bts agents, havirtg firft ordemd the 
m&fter to proceed to Lijhon, in con- 
fequeace of which the mailer had 
taken in go.>d» and figned bills of 
lading to tuat port, cannot after- 
wards countermand that order^ and 
onder him to proceed to BOmltm , 
without fi ft rdcallmg the htlis of 
lading, or at leaft tendering fufttcient 
indemnity to the mailer againft the 
cOnfequcnce of his liability thereon, 
DamdfoHir , Gr^ynne^ E- 50 G.3. jPx 

And *vid* CuARTta-pARTT, z. 

The maftt^ is entitled to recover 
freight nperf a charter-party, as upon 
a } ight and true diUxery of the cargo 
agreeably to ihe bills of i&dtng, Ul-oo 

proof (*f having delivered the entire 
number of cheiis, Bcc, for which bills 
of lading bad b cn fign'*‘d ; though 
it appeared that the consents of the 
Cbefts of frtkit were damaged by the 
Siegligehbe of the mailer and crew 
op board, in not ventilating them 
fuffivieikil|r t the partv injured hav- 
ing hu counter remedy by adion for 
fuch negligence, thsd» 

Yy 


BOND, 



m 


BRIDGES. 


BROKER. 


BOND* 

1. A bond given to trujlees to fecare 
the faithful ferviccs of a cleric to the 
Globe iofurjance company, who were 
no corporation, may be peft in fuit 
by the truOees for a breach cf faith-* 
ful fervice by the clerk, committed 
at any time duriig his continuance 
in the fervice of the adtually cxifting 
bedy of perfons carrying on the 
fame bpfmefs under the fame name, 
notwitbRanding any inurmediate 
changeof the Original holders of the 
(hares by death or transfer ; the in- 
tention of the parties to the inftru- 
ment being apparent, to conrra6l 
for fuch fervice to be perfjrm^d to 
the company as a dudluatirig body ; 
and the i.^tcrvention of the tnjlus 
removing all legal and techiiical dif- j 
£cultle$ to fuch ^ contrail made i 
with, or fuit inditu'ed by, the com- 
pany chemfelves as <i natural body. 
Metcalfe Bart* and Others v. Bruin^ 
E * 50 G * I* ^ 400 

%, A bond conditioned to pay coils on 
19*11 ibf Nofvemher in Cumber land ^ ‘ 
when taxed by the mader of K B. 
is forfeited by nor -payment ; th( ugh ^ 
in fa£l the coils wcjc only taxed on 
the a5th Atf'i/.^of whxh the defend 
ant had no notice on or befote the 
a9ih ; for the defendant might have 
had thcoi taxed befoa*, and thu*: 
have known their amount in time. 
Mgland V, Skelton^ 7 ". 50 G 3. 436 

BONDING WINES, 

Utt MonOvol Y. 

BRIDGES. 

^he inhabitants cf a county are bound 
to repair every puhlst bridge >vichiK 
untefs, when indited for the 
non-repair of it, they can ihew by 
their plea that foine other perCon, or 
body politic or corporate^ is liable ; 
and every bridge in a hi^t^nuay 
by the Batute of bridges^ 22 //, S. | 


F, 5. taken to be a public biidge for 
this purpofe. Therefore, where 
Queen Antiij in 1 70!^, for her greater 
convenience in palTing to and from 
ff'Wyftr* csrtle, built at bridge over 
the IhSemes at DuUheti in the common 
higinA^'*y leading from London to 
PFindjor<^ in lieu of an ancient ‘ferry, 
with a toll, which belonged to the 
crovvn ; and (he and her fucccflbrs 
fnaintained and repaired the bridge 
till 1796, when, being in part bro. 
ken flov\n, the wnole was removed, 
and the materials convened fcn thc 
ufc of the king, by whom the ferry 
was re-eftabliihed as before ; held 
that the inhabitants of the couniy of 
Bitr^Sy who, in anfwer to an indi£l- 
ment for the nor-repair of that pau 
of the bridge 13 years afterwards 
pleaded thefe matters atid traverfed 
that the bridge wa's a common public 
bridge, were hound to rebuild aird re- 
pair u. The King '0 hihabifants 
tj ihr County of Bmks^ H* G* 3 . i (j'L 

BRISTOL DOCKS, 

Su COMTCNSATION*, l« 
BROKER. 

The broker Lfledin^f a policy, being 
the comraoii a^ent ut rhe ..iTarnl 
and of the unuerwriter, vvhde the 
pumiuixi remains in h:o iunds for 
the one party, and the policy for the 
other ; and having .received ncticc 
of events which ertiiled the aiTured 
to a rctu/n of premium before ac- 
tion brought by the underwriter to 
recover the full premium ; is autii6- 
rized to deduft fuch returns, and 
only to pay over the ditifrence to 
the undtrwrucr, &hee v. Clark/on, 
r.soo.i. 507 

BV-LAW. 

CoftrO&ATION, I. UfFlCIt, 2. 

CAMBRIDGE UNIVERSETy, 

Ste Con U: a n' c 
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CANAL. 

By tKe ad for making and maintain- 
iog the Glamor gmfliirt canal, power 
i» given to the canal companv to 
make all fuch works as they ihall 
think neceffary and proper for 
eiFeding> completing, maintain 
ing, improving, and uling the 
** canal, and other works and 
the company were required to by I 
before the if Qions an account of the 
fams expended in making ard com 
pleting the caral, up to the time oi 
it! completion ; and after that, an 
annual account of the races colledled, 
and oj the charges and expences of 
fupponirgt maintaining^ and ujmg tht 
nanjtgatton and tts works : and the 
feHions are authorized, in cafe it ap 
pears to them that the clear piohcs 
exceed the per centage limited by 
the a£i on the fuirs mentioned m 
the hril account to have been ex* 2. 
pended by the company (i. e In 
making and completing the canal 
and its works,) to reduce the canal 
rates ; held that the feflion^, even 
after the period fixed for the com- 
pletion of the caiiMl, <>nd after tue 
firll account delivered of the capita) 
expended in rne undei taking, and on 
which the dividends were to be cal- 
culated, were not authorized to re- 
jcfl charges and expences, ftaud in 
the annual account of difburfements, 
for works, fuvh as a refirvoir 
and Hearn engine, which the com- 
pany deemed necefTaiy, and proved 
by evidence to have been erec*itd 
for the fupport and impi onjemcntnoJ the 
oiigtnal line of canal, and for ihe hei- 
fer Jupplying if with water in . , 
feajons. Though it feems lhat if 
the new works had been ihewn to be 
merely colourable, and ertdled for 
purpofea collateral to the navigation 
authorized by the of parliament, 
fuch charges would have been right- 
ly rrjedt^d by the feffions. The Km^ 

V. Ihe Glamor ganjh re Canal Com^ 
pany, IT joG. j. 157 


CHARTER, 

See COBLVOZATION. OfFICBi 

charter. PARTY. 

• 

I. Where a (hip was let to freight by 
charter-party f^om the plaintiff to 
the defendant, a claufe in the deed— - 
and it is hereby covenanted and 
•* agreed hy And hetvoeetk the latd par- 
'' ties that 40 dayt Jball be allowed 
for tinloading and loading again, 
was hdld to laife an im- 
plied covenant on the part cf the 
freighter not to detain the fhip for 
loading and unloading, &c. beyond 
the 4odavs: and if be detain her 
for any longer time, the owner's re- 
medy is upon that covenant, and not 
in alTumpfit,a 5 upon an implied new 
contrail. Randaii v. Lj^nch, Hm 
5oG\3. 179 

Where the mafter of a velTcl cove- 
nanted with the freig-hter, (inter 
alia) that the vefTel ihould proceed 
with the Jirfl convoy from England 
for Spam and Portugal, or citfier, as 
he Jhauld he direliedoy the f eight er or 
hii agtnts Pnd there make a right 
and true delivery of the eargo, agree- 
ably to the bills of lading figned for 
the fame ; and fo take in a 'home 
cargo, and return and make a right 
and true delivery thereof at Eondou, 
&c. /v confideration whereof and 
of every thing above mentioned, the 
Ircig'iitr covenanted (inter aaa) lo 
load the veffcl out and home, and 
pay certain freight per ton per 
moiuh, part before, and the remain- 
der on the right and true delivery of 
the homeward cargo at London t 
held, 

III, That the freighter having 
firft ordered the mafler to proceed to 
Lijbm, in Confe^oeoce of which the 
mailer had taken in goods and finned 
htVs of lading lor that port, could not 
afterwards countermand that order, 
ami order proceed to Gshrat* 

Y y 2 
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ioTt without fird recalliug the bills 
of lading, or at Iea(l tendering fafB* 
cient indemnity to the mafter againft 
the coofeqoencc of his lubilit) 
thereon. 

sd. But fuppoling the freighter 
had fuch a pouerj yet hts fupercargo 
and agent, who was on board the 
vend, had the lilie authority In the 
abfence of bis pnntipal, even before 
the vefiel failed Ironi this country, 
CO alter again the deiiination to 
h^Jhon « 

3d, That the mafter having pro- 
ceeded «iCli the outward cargo to 
Lijfon under« the firft order, and 
brought hoifte a return caigo, and 
delivered the famt to the freighter 
ar London^ was entitled to his freight 
for that voyage; though he had not 
fa led with the Jirfi con«?oy , the fail- 
ing with tue convoy not being a 
>'n peceaent tp hjs recovering 
ght for the voyage aflualv per 
foi /ifd under the hrll order, but a 
didird covenant, fv r the breach of 
which he was liable in da’nag^s. 

4;h, And he uas fu't’td to re 
cover fuch freight as upon a r ght 
And true dili%£ry of the cc^ygo ngree- 
mhi} th» h$ils pf l> upon pror*^ 
of hsvinl^ d^ver.d ilie entire num 
ber of tfhefts, &c. for vhith bills of 
lading had been figred ; though it 
appeared that the conttnts of the 
cneffs of fruit were damaged by t^e 
negli^tfiLC of ihc malKr and ciew 
on board, in net ventdetn g them 
fufiiciently ; the p^rty injured havine 
his counter remtdy by a£linn for 
fuch negligence. David/onv.Gnvjnnr, 
E, go 0 »s ^ * 381 

3. Where a Ihip was chartered to take 
a cargo of lead from London to $t, 
Lftiirjhkrght and there immediately 
i'cceive a return cargo from the 
freighters^ agent> and bring it to 
London $ with a protifoy that if politi- 
r.jl cucun fiances Ihotild prevent a 
return cargo from being loaded, the 
Inaftvr, after waiting at ♦/. 40 


running da vs, without the outward! 
cargo ocing onloaded, and confe** 
qucntly wifhout the return cargo 
being loudtd, Ihould be at liberty to 
return tj London or any port in 
land : and the Ihip not having been 
permitted to unload at St, 1 \ by the 
Rujftm government, the mailer, after 
waiting there the 40 running days^ 
loaded a leturn caigo fo} hit own 
nefu upon the outward cargo, both 
of which he brought home, and 
earned nenu freight on the homentawrd 
cargos whuh fieight was adjudged, 
to h*ni by the judtrment of the court 
of C. B. in an adion bet veen him 
and the frciglrers, over and abpve 
the dead fre)^>ht tiipulatid to be paid^ 
by the ciiaitcr-p iriy r held tint the 
freighitrs vve.c entitled to recover 
the whole of fuch dcj'd freight from 
the luideiw'^. ers uDon a policy of ir- 
furance, wh rehv tnev agreed topiy 
a 'o/s in Lujc /V laafttr jhould not b* 
aliowsd by iht RLfliJn government to 
unload fit out^iKard cargo at St P* ; 
//(? Vffd having f ilea Jjurteitd by 
i/k ji ei httr^ on a i oyage f / om Londoft 
io bl. r ahc' back ; and dut the un- 
derwru rs v i re not cntulid 10 deduct 
fuch jtiuin freight earned by the 
niatkr c n 1 is own account, and ad- 
judged to him by C. B ; ihiy hav- 
ing acreed with the alTurcd pendu g 
tills ddion, and perding the afliou 
in C B. that in cafe the plamuhs 
(to whom they had paid a per cert- 
ain lols) ihould not be able to obui n 
io large an allowance as the full re- 
tain Ireight paid to the mailer, ly 
&/ any demurrages or expneet 
aluvotd agamji tin Jaid J't ght^ 
the difference ihctld be p^iU by the 
underwriters by further per cenc^gc,. 
whether the fame were fettled be- 
tween the plaintiffs and the mailer 
cf the Blip by arbitration, or by legal 
deeifion, Pulhr and AnoiLir v, HaU 
hday,T.^oG 494 

Where a Ihip was chartered to take 
a cargo of Kad from London to Si. 

Ptttwf, 



CHURCHWARDENS. 


COMPENSATION. 


J'e.terjhurgh, and there immediately. 
Teccive a return cargo from the 
freightera^ agent and bring it to 
' ifondony with a provifo that if politic 
iCal circum (lances fhould prevent a 
return cargo from being lc)aded» the 
raafter, after waiting at St. Feter/- ^ 
hurgh 40 running da^s, without the 
outward cargo being unloaded^ and 
confequenily without the return car- 
go being loaded, Ihoukl be at liberty 
to return to hontim or any port in 
En^nd: held, that fuch political 
clj^umltances having occurred as 
ihindered the unloading of the out ^ 
ward cargo at AV. P., and the fliip 
having waited the 40 running days 
there, the mailer was entitled to 
receive the freight of a homeward 
^argo, which he loaded on his civn 
. 0uqi/unt upon the outward cargo, and 
brought home ; in addition to the 
dead freight payable by the freight- 
ers- according to the ilipulations of 
the charter-party. Dell v. Puller 
Another^ H , 50 G. 3. 496 

CHESTER, 

See Practice, 3. 

CHURCHWARDENS, 

An indenture binding out a poor ap- 
prentice, executed by S. church- 
warden, and J\ (j. overft'cr of the 
poor of a hamlet maintaining it*' own 
popr feparately from the p.ui(li at 
lar^t, not being impi^ached by evi- 
dence negativing its execution by a 
majority of the churchwardens and 
©verfeers of the hamlet, fliall be ' 
-deeftied gckni, by intending tHilc there 
’ were two overfeers for the hamlet as 
required by flat. 13 ^ 14 C«r. 2. 

^ ;v^. l2. /2I. and or^ly one church- 
' wardeit,, bjr cuftomy in the fame 
place ^ arid therefore the apprentice 
Serving 40 days under it gains a 
fettlemetit. The Kmg v. The Inha- 
\ ^itantt of HmckUyi B. 50jCr. 3. 36; 


CINQUE PORTS, 

See Smugchn». 

COMMITMENT, . . * 

* See CbNVicTiq^. 

COMPANY TRADING BUT. 
NOT INCORPORATED, 

^ ^srB0K0« 

COMPENSATIOtJ. 

[. Under the dock a£l, 4 ^* 0 . 3. 

c. 140./. 107., which gives compen- 
faiion where, by means of the 
dock- works, or in the progrefs or 
execution thereof, damages may be 
done to any hereditaments, houfes, 
lands, and tenements, or the fame 
may be rendered Ipfs valuable there- 
by,^* no compenfa^on is due to the 
owners of a brewery foralofs arifing 
to them in their buQnefs from the ^ 
deterioration of the wa'ter of the 
public river, from which the 

brewery had been before XuppUed by 
means of pipes laid under low water 
mark ; the ufe of the water having 
been common to all tJie king’s fub^* 
jc6ts, and not claimcj^^as an eafement 
to the particular tchefticnt. Toe 
only remedy for fuch an injury is by 
I indi^ftment, which was taken away 
in this cafe,by the of parliament. 
The King V. The DireSors of the Bri/^ 
tol Dock Company y 50 G. 3. 429 

2. The compeufation claufe irt the 
’ London dock ad, 39 & 4 ^ G. 3^ 
c, 47» reciting that divers tenements, 
&c. may become lefs valuable by th« 
trade being diverted therefrom, 
provides that in cafe they do fo, or 
the onvmrs or occupiert fuffer lots by 
the dock works, the commiHionexa 
lb all make them compenfationj atui 
no claim is to be made % cempen- 
ration till ihiee years after the open- 
ing of thp clocks 3 and then it is to 
be made within a givcn^tiaic.^ Wh# 

yy 3 * 
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that wherf the owner of the irtheri- 1 
tnnce of a tenement* Whkh was in 
Jeafe, d<ed afcei* three years from the 
opeDin|r of the docks, without hav- 
ing made any claim ; her devifcrc, 
and not her executor, was entitled 
to claim, within the time allowed ^ 
coffipenlTation for an injury done bv 
|hc dock works to the inheritance 
in the time of his tefbtrix. The 
King V. Tht QummiJJiomrs rj Compen- 
fatten under the London Oock A£it, T 
S0G.3. 4-7 

CONDITION IMPLIED OR PRE- 
CEDENT, 

See Charter-party, 3. Mono- 
poly. 

The owner of a homeward»bound (hip 
entering the Weft India docks in iv 
leaky a condition as to require im- 
mediate unloading and aflulance, 
without wailing her turn to be 
quayed unloaded in rotation in 
the import dock in the osanner re- 

"'"quired by the 39 C. 3. r. 69. is 
botFnd to hear the extra expences oi 
labourers fbir pumping the fh p after 
the crtw were discharge d, and for 
deliverirtjj* the cargo into lighters in j 
the ohtward dock or bafin 5 alfo for \ 
coopering previous to fuck delivery 
Into lighters, atid for the hire of fuch 
lighters ; the cunnpaoy having after- 
wards unladen the cargo out of fuch 
lighters upon the quays in the im- 
port dock, and performed the requi- 
site cooperage, &c. upon fuch unlade 
ing, in the fame marner as the> 
would have done if the cargo had 
bern delivered out of the ihip itle f 
jn prtrfjcr time and place. For the 
labour und expcncc required to be 
performed and incurred by the com- 
pany upon a ihip entering (?he dock^ 
to dtfeharge her cargo ftiuft be un- 
derdood of the ordinary labour and 
expences of naiigating, mooring, 
unmooring , icmoving, m^maging 


a fhip which is in a reafonably nav]«< 
gable, moorable, unmoorable, re- 
movcable, and manageable condi* 
tian ; and not of a fhip incapable of 
performing with fafety thoie ordinary 
funiliofjs. Blackett And inethff v. 
Smithy Trea/urer of the Weft India 
Doth Company^ T» 50 G. 3* 5*8 

CONTRACT, 

See Agreement. 

CONUSANCE. 

U Conufance of a plea of trefpafs 
fued againih a refident member of 
the qniverfity of Camlridge for a 
csiife of adlion, verified by affidavit 
to have arifen within the town and 
fuburbs of Cambridge, over which 
the univerflty court has jurifdidlon, 
was allowed upon the chim of tfe 
vice-chancellor, on behalf of the 
chancellor, mailers, and fcholars of 
the univerflty, entered on the roll 
in due form, ktting out their jurif* 
diflicn under charters confirmed by 
a£ls of parliament, and averring the 
caufe of adlion to have arifen witina 
fuch juriididion. Though it wai 
objected, 

ift. That the claim of conufance 
was ftated on the roll to be made by 
the attorney of the V. C., when the 
power which conftituted the perfon 
attorney was executed by the V. C,, 
as V. C. Jind deputy of the chan- 
cellor, mailers, and fcnoIsrstTf the 
univerfity ; and therefore that the 
claim ought to have been made by 
the attorney in their names. But it 
fufii|(iently appeared that he was 
attorney for the V. C. cliimiog 
ofhcio. 

2dly,That the claim was preferred 
too e riy, upon the mere ifTuing of 
the Writ ol huitat againft the privi- 
leged member to aofwer in a plea 
of trefpafs, before declaration ; by 
which it could not appear where iho 
caufc of a^iOA arofet confe* 
qoently 
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«]u«ncly thut it arofe within the to’^n 
and fuburbs of Lamhndge^ to winch 
th« jnrilJvclion of the utyverhty 
court in pcrfonal aduons is confi it*d 
and that it was not fufficient to fup- 
ply tliatfadl by affidjvit. ^ 13 ut held 
that It was the ufual coiairt. tn lup 
port claims of cooufance by tfiidavits 
verifying the necefldry IddU, winch 
it was cofnpetem to the p! m tilt to 
deny in the fame mode; and that 
the difhculty was not greater befo'^e 
than after declarat on ; and the 
looner the claim, if well founded, 
was preferred, the better for tne 
plaintiiF. 

3 dly, That if the claim iij’gbt be 
pr'^ferred upon tht laiinr, before 
declaration, then u ought lo be pre- 
ferred /« /^£ fir^t i^JiatiCt after the 
return of ihelaiitat; namely, upoi 
the day of appeirance given by iht 
rule of court, 7 e. in eight days. 
Hue held that de fnjl influnte ajtet 
ihe rtlwrn^da\ af thu at nr, whiuh is 
the htfl Uep of the plaintiff entered 
on the record, commute till the tie 
clarauou h!<d, which is the ntxi 
Hep taken by the p'ainiifF on il e re 
cord ; within which time the claim 
was nnade. 

4rhlv, That it appeared by the 
roll on whith th** power of aitornet 
to claim the conufance, and the 
cldim iihlf, weic enieied, tbit the 
claim wa& made on the return d ly of 
the writ, / e. she 15th or Novtmhr, 
before the power or attorney tociaim 
it was e touted, which bore dace on 
the 27th. 3 ut the Court took nc- 
cite that the claim waa in fad made 
on the afith^ m the letter mifeiayc and 
Hgnificatory ot the V. C. to them , 
althoui h in making up the roll i» 
was entf^red bv them officer as on 
the return-day of the wiit by lela 
taon ; no fu'itcquent day in Cour* 
being then given on the record, 

jtbly, Th t tak’nt./ the letter mi^ 
iive and figmficaiory of the V. C. 
to be the original and proper claim 
nf conufincc, ic was defc«51ivc in not 


alleging that the caufe of aflion 
arofe wthin the jurifdidion ; and 
tb^t this could not be fuppficd by 
the formal entry of i^be claim on the 
roll made by the officer of the court, 
in which that averment is made from 
the affidavit. But held that fucb 
averment made in the formal entry 
of ihecliimon the roll, verified by 
affidavit, of which the Court wf^ld 
take n( c*cc, wis fufficient. S^yowne 
v.^tnouatd^ H IZ 

. CONVlCnON. 

See Afprenticb* 

f The flat 43 G 3. r. 141. does id 
no irdante extend to prote£l jufticcs 
of peace in the execution of their 
office againfi adion^ for adls of tre(^ 
pafs or impnionment, unlefs done on 
account ot fome convi^ton made by 
them of the plain«.ifi8 in fbch a£ttons 
by virtue of any llatute, &c. Maffey 
V, "Jahnjon^ H, 50 G 3. 67 

2, But whether certain proceedings aU • 
Icged by the plainti^ to have been 
fee on foot againk him by the de<» 
fendant, a jalhce of the peace, tK 
m TO naotu, without any informaeion 
laid on oath before him, (though 
faJfcly alleged to be on the infer- 
mation on oath of y, 5 ,,) on which 
the plaintiff was taken and impri- 
foned, ,wcre a conviflion within the 
meaning of the hQ , ; fo that the 
plaintiff was thereby confined to feek 
redrefs by an action on the cafe 
fran ed as the a£f dircdls ; the Court 
would not inquire of on iffiddvir, 
but fenc the cafe to a new trial to 
have the tadl; of fucb conviction af- 
certained- And ic apfiearing on a 
iecond trial, that an information on 
the oath of T. Q. on a charge of va- 
grancy againit the plaintifi, w.ib laid 
before the magiibate on a certain 
d»y, when the plaintiff was examued 
and heard upon th. charge, and 
that the magiffrate then made out a 
warrant of commi.mvnt luml the 
y y 4 next 



COSTS. 


CONVICTION. 

ncsct 34e(Son<5 $ in wlikh warrant it 
wougjy ilated tuat the plamtih 
bfifn ou rhe oaUi oi 

S'i (who negatived having m^dt 
npy iuchoathj) but which altcgauo 
ic wat; beld might be ri j'^ded as fur 
plufajg^p; and alter wards drc*v up a 
COJtv»<^l: 5 oi» dated on the lame day, 
exhibned till a month after- 
lyarda at tho ; held that thib 

was fufiicient evid nee of a convic 
%\Qn conne<^led with the imprifon. 
ment, however infoiinilly luch con 
vi£liun, or warrant ol cumS it*nci*i 
operating as aeon vid^ ion, vtere drawn 
tip; and, therefore, tnatat ad vveuo 
the m^g’ilrate was protected agamf 
this adion of tiefpa^s. ( 7 

3. The magiftrate is liable to aufwci 

in an aiSlion for fuch part of an i.n 
prifonment /uffered under his war- 
rant as was wdthii^iix calendar month 
^eforc the a^ipn commenced aga<rili 
Bim^ //> 

4. No appeal ^lics to the feiTums 

^ a convicilpn and cotnmi irtut lu 
execution fo/^hree monthi/ol a td 
under the, lUt. 6 G. 3, c, for 
' abfohung hi qfdl 1 rom h . s mailer ' 
fervicc4;* the cUufc of appeal in that 
ilatute excepting .*n order of tominlr- 
mipnt ; and the c rder of con riutmcDt 
in ^uclliot containing dcoov'fHon o‘ 
the collier for an oU^nce ui‘ >in ih 

a6l. Ktn^ V. Ti?e y us u 

5 o G. 3 , q 7 ? 

5* 1 he pawn broke rh^ t. 

t 90. haling enjft-^d thdt ilu i fhuli 
and ,.may uk**, by way of profit, ?. 
certain rate of intertlt on p’ccl^.;'*s 
0,mi nt more^ the t king of more 1^ 
«n offence within the adt, cogousabb 
by a juiiiceoi the peace or fummary 
^information within the a^th fcdlton ; 
jWhich (after providing fpccific pe- 
naUks for Ipecihc ofiences,) fays, 
that for every other laftcnce againfl 
ahta alil> where no forfeiture or pe- 
nalty la provided or impofed on any 
particular or specific oiFence agairif 
jpny pari of this the pawn- 

ofTcndkg agalnfl this act lhaii 


L'rfcit not lefs than 401.* nor more 
tnan 10/, in the dilcretipn of the 
jyiiicc, v. Beards T. 30G.3. 

673 

•COPYHOLD. 

*Copybold defeending by cullom to all 
the chi'dren equally of the tenant 
laft kifed, one of the parceners may 
maii.t 1.1 < jedtment on hisfinglede- 
mii for his own lh<ire. Roe d* Roper 
V. LotiJ^ale, /■/. 50 G. 3. 33^ 

CORPORATION* 

See Office, 2. 

A charier giving the right of elc6ling an 
aid' nnan 10 the mayor and lurgcfTes ^ 
of Nottingham a* large from them^ 
felves, a by-la«-, dated to be made in 
1577 by the then mayor and bur^i 
gcli " , but nrt Ko^ extant in ^tmiungy 
vv.*ci by the right of elr(£lnig was rc- 
fl'i’iitd <• ) •* ihe m'iyci jnd cenatn 
of the burgefT*? of the town, viz. 
the recorder, aldermen, coroners, 
couiiifu cuunv-i’nicn, and fuch of 
tl e bui^cffw of the laid town as had 
ftrsed or did ferve the office of 
cinnib^rhiin or ihenfi of the faid 
loi.n ano c^llai the/i^en clothing 
htiigclji.\ fer the time ttmg, or Jo 
\ of thm CIS he duly ajjem^ 

l^id togtiher for that purpofe, where* 
t i u V. mayor to be one, or the major 
p.^rt of them/* was held to be a 
ic forablo ^aud vahd by-law. But 
evv ry by-law may be repealed by the 
frtme L>ody which made ic. And the 

* 0 thee of chamberlain of the tonvn^ jts* 

ilaletjl in fuch by-law, was taken to 
be a Corporate office as well as the 
other ofilces, the ferviog of which 
was made the qualification of tfih 
ekiSting burgclTes. The Kt»g V. 
Jjhrwell, //. 50 G. 3, 2 % 

COSTS. 

I. Upon a fubmiffiou by bond of a!| 
matters in difference between the 
parties in a caafci without making 



COUNTY RATE. 


COVENANT. 
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liny meniaon rf cofis^ the arbitrator 
has no authority to a^A-ard cofts ao 
between attorney and client. Bpt 
the plainuft waving his cofls, and 
having only demanded tiie principal 
fom awarded, took his a>tact^ment 
for that fum. Whitehead v. Futh^ * 
//. 50 (?i 3. 

ja* An exf-cutor havin^^ pleaded non 
affuropfit, as wdl as plene admini 
llravit, and plene adminiftravit pro;- 
ter, &c. and thereby foitcd the 
plaintiff to go to trial ; the pliintiff, 
obtaining a verdift on the ron'af 
fpmpht, and being entitled to judg- 
ment of aflets quando acc den. it, is 
entitled fo the general cell, cl the 
trial, though the iffoc of plene ad- 
minidravii was found for the dr fend* 
ant. Hindjlt^ v . RuJJeil% Executot , 
£.50^.3. ^32 

3. A bond conditioned to p?y C'-fts on 

29^1 of No*vemhet in Cumherlandt 
wlur taxed by the mailer of B 
is forfeit! d b/ ron-pavmcnt ; il ough 
in fa^t the cofls wer<' onlv ta (d < r 
the 25th of cf vvhiili the 

defendant had no notice on or before 
the zQtli ; for the dejt^ndi t't might 
have had them t?xtd bciorc, and 
thus b'^ve known their * mount in 
time. B inland v. Skelter, 7 . 6-' 3 

4.0 

4. Judgment having been given in 
C. B. lor the plaintiffs upon a fpe- 
cial verdiift in affumpfit, which v^as 
reverlcd ujon writ of error in tl.i 
court, the defendant is entitled here 
not only to judgment of acquittal, 
but aHo for the njh of his dtfehu m 
C. B., being the fame judgment 
which the court below ought t6 have 

fven; the defendant in fuch cafe 
eing entitled to hiS coils by the 
"flat. 23 H. 8. c, 15. Gildatt v. Glad- 
fione^ andGladJione in Error ^ T*. 50 G. 3 . 
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COUNTY RATE. 

Whete before the dat. 12. G. 2. <*• 29. 
coux^ty rates had bc 9 ft aficffcd j 
la 


upon the didridl or place of ffartifi 
had with Chfion, but the twOtowo* 
ihips of /f. and C. feparately main., 
tamed their own poor, and were 
uftd to contribute towards the coonCf 
rates in certain fixed proporttona 
hetwoen thcmfelves; ytt as that 
ilatute only riUblifhes the adCuA- 
tomed proportions of contrJbuflolffio 
the county ratC", as between the en- 
tire drlhitls which w'cre before af. 
feffed to fuch rates within the limits 
of tlie^refpe£live counties, &c., and 
does not meddle with the proportions 
which had been ufed to be bbferved 
as between the lubdivilions uf thofe 
diilridls; this cafe was htld to fall 
within the 3d fedlion ; which pro- 
vides that where there is no poor’s* 
rate in the parij}>^ anvnfinpy or place 
afTeffed to the county rates, (by 
which mud be underibiod no entire 
poor’s rate co-extenfive with the 
place or dillridl .'ffeiled to the county 
rates) the county rates ihall be 
railed by the petty condablcs in fucli 
manner as by law the poor^s rate 
IS to be afTefTed and levied ; tl^at la, 
by an on all the inhabi- 

tants, &c. Thf King V. The Juflices 
of the IF, R. of Totljhre, H, 50 
Geo 3. liy 

COVENANT. 

. Where a fhip was let to freii?ht by 
charter-party frtm thf plrint fF to 
ttie defenoant, a claufe in the Heed, 
aid It is. hereby cj-'enen^ed and 
agreed by and hetnueen the laid par- 
“ ties, that 40 da^ f Jhcdl be ahonued 
for unloading and loading again, 

was held to laife an implied 
covenant on the part of thelrerghter 
not to detain the fhipfcr loading aadi 
unloading, &:c. beyond the 40 days : 
and if he detain her for any longer 
time, the owner’s remedy is upoa 
that covenant, and not in afTumpfir, 
as upon an impli«d new contradit. 
RmdM V. 50 G. 5. ^79 

a. The 



DEVISE. 


CUSTOM. 


a. The plaIntifFb having contra^iied, by 
^fh^itcr- party feafed, to let a fhip, 

^ then ift the T/^ames, 16 fteight to the 
4efendant$ for eight mortchs, to com- 
mence from the day fif her failing from 
Gra'vejend oti the voyage then 
ftaced; and h/>ving’ eovenamcd that' 
Hire^ould fail from the Thames toj 
any Brithjh port in the Englt/h chan j 
nel, there to load fuch goods as the: 
freighters ftiould tender, and fail to 
the Indiesy and bring back a re- 
turn cargo to IjonJon-^ alterwanls 
agreed hy parol with the cfefendants, 
that file ^ip, indead of loading at 
fome port in theChdniiel, (luiu’d lo^d 
tn the Thames, and that the freight 
ihoeld commence frjmhereM^ryout*wards 
at the cuftom-houje: held that thi& iub- 
feqtuenr parol contra^ was dtihni^t 
from^ ana not inconfiilent with, the 
contract by dtedi, bring anterior 
10 it in point of time and execu- 
tion, and might thprefore be en- 
forced by action of aUumpfu. if^hite 
V. Parhn, T, 50 G. 3. 578 

3. Aliter where the cnirtef-party al- 
lowed waiting for convoy at Forty- 
midth and Ferrol, an# a parol agree- 
ment fiipafi attempted to be fubliituted 
for that, to wait for convoy at Corun 
met^ Lejhe v. Dtla Torre, fittings after 
Tftnity * Jg5» cor, Ld* Kenyon C. J. 
cited t iL 583 

CUSTOM- 

Evidence of reputation of the cuf- 
looi of a manor, that in default of 
fens, the cldt^ daughter, and in 
fault alfo of daughters, eldeji ff- 

^ 4 er^ and in cafe of the death of all, 
the dejiendanu of the eldelt daughter 
or filler rclpe^ively, of the perfon 
Ull felled Ihould take, i« proper to 
be kfi to the jury of tlie cxiltcnce ol 
fuch a cuOom, as applied to a great 
mpbe^ (the grandjon of an elder 
of the periou lall feifed ; al- 
though the inllances in which it was 
proved 10 have beca put in ufe ex- 


tended no further than thofe of eldeft 
daughter and eidefl filter, and the 

Jon df an eldt fl jiJUr, Doe d. Fofter 
and Another v* htjorit H. 50 G. 5- 

62 

2. The e»nrtence of fuch extended cUl- 
lom in adjacent manors Teems to be 
no evidence of the cullom in the par- 
ticular manor. ib, 

t 

CUSTOM HOUSE OFFICERS. 
See OiFJCE, I. Smuggling. 

' DEBT. 

Bankhvpt, I. Smuggling, 1. 

DEED. 

See Landlord and Tenant, i. 

Stamp, 4. 

DEPUTY, 

See On ice, 2. 

DEVISE. 

I . After a devife to one and her heirs of 
certain lands in A,, and other devifes 
to the fame perfon and \itT exteteiors^ 
adminiQiators, and alTigns, of leafc- 
hold intereils in B,% and D., a 
devife of all the refidue of the teftatoFs 
ejlate and tje, 3 s, real and perfonad, 
whatfoever and wherefoever, not 
before difpofed of, after payment of 
debts, legacies and funeral expences, 
to the fame devifec, her executors, 
admmtjirafors, and affigns, for her 
ofivn uU abjolutely, will carry adiilant 
reveriion lu fee in the lands in ; 
the wordb of the refiduary claufe 
being large enough to carry the fee, 
as comprehending all the refidue of 
the dcvifor’fe leid e/late^ and giving 
it to the devjfee abjolutfly\ and the 
ioient to dcvife the whole interefl in 
all his remaining property not being 
rebutted by limning the eflate to her 
and her executors, fAc., omitting 
heirs j or by the limuation of mher 
latida to her and her bars ; or by the 



DEVISE. 


prior Jcvife of a Jeafehold intcreft to : 
thi; fame pcrfoo in the fame lands of 
which the dcvifrT had fuch diftanc 
rcverKiOn. IVilham d. Hushes and 
^t/e V. Thomas, H. G 3. J4I 
t. Under a devife of lands tp the itf- 
ta tor’s fon and his heirs lor ever ; 
as to part of the lands, upon con- 
dition that he fiiould pay to the tei* 
tator’s d ughtcr 12/, a year till Ihe 
came of age, and then pay her 300/ ; 
and in default of payment, that (he 
ihoald enter upon and and enjoy the 
faid part to her and her heirs for 
eve*" : nnd in cafe his Jon and daui^hter 
both died without U&nsing a child or 
ijjui, he devifed the leverfion and in- 
heritance of all the lands to another : 
held that the devife over not an 
ixicu/ory devtji, but a remainder li- 
STiUed after fucctflivc cftaics tail in 
the fon, and alfoin the daughter by 
implication : the intent being appa- 
rent, that the devife over fhould not 
lake effect tiU after failure of the 
iflue of the fon and dau^liccr, and 
that it ihoold then take effect : and 
this being the only conilruction which 
would give effect to fuch intent, oon- 
fiffecitiy with the whole of the will 
taken together. Tonny d, Agai v. 
Agar, E. 50 G. 3. 253 

5. Under a deviie A, (a natural fun} 
theli under age, and the heirs of hia 
body ; and ** if he die before 21, 
md without ilTue,*’ then over to 
Other relations, and ultimately to the 
teffator’s own right neirs : held that 
A^% having attained 21, the limita. 
tions over did not take effect ; as by 
the natural fenfe of the word '■*andd* \ 
they were made to depend upon the 
bappening of both events, ;• r. the 
fon’s dying before 21, and without 
ilfue* And this coniiru^iion wa<; 
not varied by a codicil made aftet 
the fon attained 21 ; by which the 
teftator conjirmtd every part of his 
will Jo far as ins avoirs ^ere conJUl 
$nt> Dot Lt^i of UJhtrv,JfJJop, E. 
SoG‘3> 
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4. Under a devife to troflees, their 
heirs, of freehold and legfehold 
effatc, on trad to ptrmH and fu§kr the 
tejiator^s nxife to rtai<u€ and taht the 
rents and profits until hit fon JfniuU 
attain 21, and then to fhje ufe ot bia 
, fon ip fees and a devife of other 
lands to the truffe^s, upon truff to 
receive the rents and profits pll hit 
fon attained 21 ; and in the mean 
time to apply the profits io difcharg- 
ing the intereff of a bond of 3uop/. g 
and on the fon’s attaining 21^ upon 
truff b^fale^leafe, or mortgage of the 
hff mentioned prtmifer, taraiie the 
3000/., and dticharge the bond; 
and lubje^ thereto, to the ufe of his 
fon in fee on his attaining And 
a third devife of other lands, and 
the refidue of his real andi perfonal 
effate,to the ufe of the fame tralkes^ 
in truft by fale, leafe, or mortgago 
of the fame, to raife 3000/. and pay 
it to his daughter Elizabeth i and 
after payment thereof, abfolutely to 
fell and difpofe of fo much of the 
refidue of hi^ f^icl lands, &c. as tbe^r 
fhjuld think proper, to raife money 
to pay hisdfbtp, legacies, and^ fune- 
ral expences, and then upon trod to 
pay the intereff and produce of his 
real and pcrfonal efface to his then 
wife, for the maintenance of herfelf 
and two children, till the Utter 
ibould attain 2 1 , if (he continued his 
widow ; but if not, then for the be- 
nefit of the two children till 2i ; and 
then to transfer to chofe children 
fach refidue; with further trufts if 
cirher or both of them died underaz. 
With a 

Provifo, ** that it fhotild be kw- 
** ful lor the truilecs, and the fur- 
** vjvor, at any time or times till all 
the faid lands* See, devifed to 
** them Jhould adiually become njtjled 
** in any other per fon or perjom by ^sr* 
** tue of the *will, or until the fame 
or any part theretf Jheuld be dbjb* 
** lately fold as ajorejatdt to leafe ^hc 
fame or any part thereof, ( 6 ^ Any 
term 



DEV/S£. 


EASEMENT. 


i 

** terra of years not exceeding 14, 
'•a tbe beft rent — 

• Held that the devife in the firfi 
^ efattfe to the troftees, upon t'-ufl fo 
ftrrintt and fuffer the tejiatcr’' s*^tfe to 
t^in*vh itnd take the rents and profits 
i^f the hrdfj there d* fcribed^until his^ 
fon eHtained zi, vefted the legal 
rllateOf thofe laud* in her* and wa 
tOf iifFe6tted by tuc fubfequeRt Icafir© 
^rovifb given lo the truil^cs ; which 
was confined to premises oiiginally 
*' vefted in them as trainees, or over 
l^rhich, when afterwards 'becomintr 
vefted in others, the trufiecs retained 
ft power of falc, &c. Right d. Ilai 
, net Phillips a^d Others v. S*nith^ I 

SoG. 3. 455 

5. Under a devife to one ard her hens 
(file having two children beioie, and 
a third bi>rn after making the will|) 
ditring their lives : held that theie 
latter word* wct6 repugnant to the 
t^thdrs, and rhat ftietOck an eflate of 
Inhtrivance. Doe d^Cm on v, hUnlake^ 
V . 506'. 3. _ . S!5 

Where a ttftator deviftd all his real 
^ eftate (except at S,) to the head of 
' family for life ; ^cd then to fe* 
vcril brthc juniof branches in fuc- 
" to ca^h for life ; with re* 

maindcr to his fitft and other fons in 
^ tad male; with the ultimate remain- 
der to hfs iwn right heirs : and then 
deviled his clUte at S’, to fome b> 
«ame of the junior branches, but not | 
to all of thofe to wlibra he had de- 
vjfcd the fiill elht^, and vjir^ing the 
order of iucccfiion, to each for life, 
with remainder to hts firll and othvf 
fons in tail mde, and then devifcd 
for default of fucli ifTue/* the 
eilate at S. ihould go ** to fuch per- 
** fon and perloiis, and for fuch eftate 
and edates, as luould at that 
(1. on the death cf the. laft tenant 
tor lUt named, without ilTae male,) 
** ftud from time to time afterwards, 

‘ be entitled to the reft of his real 
** e^a.te hy virtue of md under his 

5f mil}! ;**'bel(} ihat'ibc oUiraaie re- 


mainder in fee of the elhtc at .S. 
vefted hy defiettt in the perfon who 
was the teffatoPs heir at the iimt oj 
hit death, and did not remain in con- 
tingency under the Will till tHe death 
of ^heJ^ft tenant for life without if- 
fue male who was named in the de- 
vife of that feftate. Doe d» the Earl 
and Caunte/seiof Dholmondsky v. Maaev* 

T , 50^:3- 589 


DEVISEE, 

Srr CoMPi nsatiom, a. DissEiSiN. 
Notice to quit. 


DISSEISIN. 

Tenant for life having levied ft fine, 
and afterwards devifed the preroife's, 
and died feifed, the entry and con- 
tinuing pofteflion of the deviice (the 
defendant in ejeftmenr,) is no dif- 
ftilin of the reverfioner; diffeifin im- 
porting an oufter of the rightful te- 
nant from the pofTcflion, and an 
ufuipatioii of the freehold tenure. 
And, therefore, no queftlon could 
arife whether, confidcring the devi* 
fee oi the reverhon as a difieifee, a 
fine fur cognizance de droit come 
ceo, levied by her before entry to a 
ftranger, without any declaration of 
uft’s, would bar her right of entry 
by eftoppel and fortify the eftate of 
the difteifor ; or whether it would 
firapfy enure to her own ufe, or be 
altogether inoperative. Wtlliam d^ 
Hughes md IVtfe v. Thomas 
50 U 5. 141 

DISTRESS. 

See Lanplord and tenant^ x« 
EASEMENT. 

Under the Brtfol dock afll, 43^0* 3 *' 
c, 140. / 107. which gives 
fation where, by means of^thft 
dock-works, or in the progl^li oir 
execution thereof, dajihiage hiay be 
done to any here^a^tnu, houfes^ 
^ ' bfttds^ 



EJECTMENT. ESCHEAT, INQUEST OP. 69^ 


lands* and tenements* or the fame ' 
may be rendered kfs valuable there- 
by/* no cotnpeniation is due to the 
owners of a brewery for i I ifsanfing 
to them in their buliocf* from th 
deterioration of tne watdV </f tu 
ubhc river A^on^ from wh ch tht 
rewery had been be^fore fupp ltd 
by ireans of pipes hid uaJcr low- 
water-mark, tie uL of the water 
ha.ing becncommm to aU theki 
fuojti^s* and not cl i iitd la an eik- 
riLOt to the particuhr tenement 
*1 ne only remedy for futh an nj ly 
is by indidlment, which u a tik t 
EA^iy in this c^fe bv the ad of pa - 
lia inert ' 7 /jt King v. Tht ^^uetior\ 
^ 0 e Brijiol Dock Compa ^ / jO O ^ 

W 

LJECIMFNr. 

^se NoTicr to w . 

I Copyhold d( Lending Ly tc 

all th^' cniidren eonally c i iht t na u 
laft fe led, 01 c at tht f rrn-^is muv 
maintain cftdment on b hngic dt 1 
Jtnifc for his ovn fliai Ace d 

Rape^ V L ifcaU^ // <;o Cr ^ 

2. 1 he plaintiff in ejed u i , u-^dtr 
the feveral demifes o two, ir n 
after noace to qu t, rcc vci the p i- 
ieffion of premife" held b> the dt- 
jendant as tenin*- frem year to >tar 
upon evidence ihat the c niTici 
agent of the two had received r n 
from the tenant, which w ^ (laud 
In the receipts to be due to the w 
lefTors ; even afTuminp fuch receipt' 
to be evidence of a joint ttnin'“y ; foi 
|i feveral deiuifc fevers a joint tenan- 
cy and luppofing the coat* d wun 
the tenant to have been enure, no 
Objedion lies on thit account to tht i 
plaintifl*s recovery in this caftn as he 
had the whole title in him. Doe d, 
Mfvr/ackandOthr^ s^Read^H 50 G. 3 

57 

a. It feems that a receiver appointed 
by the Court of Chancery, with a 
general auihotuy to let the lands to 

" Ijnantsftom year to >ea^ has a^fo 


authority to determine fiich jenan- 
cies by a regular notice ti> quit. $hn 57 
4. In ejedment brought upon the jmnt 
denufe of feveral truftees pf a ch®** 
ntv. It 18 not enough for the defend'# 
an*-, who had paid one entire ren^to 
* the common clerk of the truftees, to 
ihew tha^ the trullecs were appmoted 
at diff rent times, as evidence that 
they were tenants in common | for 
as again ft their tenant, his payment 
of fhe entire rent to the commoni 
agent cf all is, at all events, « 
ci'^nc to fupport the joint domife# 
without making it neceffary for thcni 
to (hew thtir title more prectfely. 
Dot L Clarke and Others v. Qr&ntp 
r. 5oCr^ a2t 

In (jcflment the landlord having 
proved pav nent of rent by the de- 
frpJai r, ani half a year's notice to 
quit given to him, cannot be turned 
roiuid by hu witneL proving, on 
crjf pv inilnation, that an agree- 
ment felattze to the land tn quefieon 
V as produces at a former trial be- 
tween the fame p arias, and was oit 
ttiL moining of the then trial faen m 
the hinds of the plampPs attorney ; 
tl ^ consents of ^htch tl e mttntfs Mtd 
net know; II J notice having been 
gnen by the defendant to produce 
ihdt paper for though it might be 
as agreement rtlati^e to the landf it 
m ght not dfFefl the matter 10 judg- 
ment, nor even bave been made be- 
tween ihefe p^ies. Doe d* hir 
Maik ICood V. MofttSp E* ^0 G» 

237 

6. Fori BIT u ac or Fink. 

I ENLMY 

1 At lEN ENLWiY. As&Umpsit, 1 1 - 

lrc5URAnr£,6 Tradingwit* 
Ekemus. 

escheat, inquest of. 

£» The llatutes 8/i 6 ,c 16. and 18^ 6- 
f. 6 , prohibiting the granting to 
farm uf bods ftiLd into At king** 

haiida» 



EVIDENCE, 


opon inqoeft before eftheat* 
osSr until fuch inquolt be returned 
w the Chancery or Exchequer, and 
for a month afterwards, if the king^s 
title itt the fame he not fomet of record^ 
snlefs to tne party grieved who (hall 
have tendered hU traverfe to fucH 
inqueft; and avoiding all grant; 
made contrary thereto; extend to 
the cafe of an efcheat upon the death 
of the tenant lad feifed, without 
heirs* where no immediate tenure of 
the crown was (o^nd by the inqued. 
And as the crown could not grant 
to a (Iranger in fuch a cafe without 
odice* neither can the plaintiff in 
eieAmcnt recover upon the demife 
of the crown. Deed, f Jayne and Hu 
Me^ifiy V, Redfernt /i. 50 G. 96 
0* And the 8th fedion of Hat. 2 Si 
.q Ed, 6. e. H.> (which is in gCneial 
tcmis* and not confined to the parti- 
cular inquifitions mentioned in the 
other elaufes of the a£l>} extends to 
avoid any fuch inquifition or office 
before efeheators* not finding of 
whom the lands are holden ; in the 
fame manner as if the jury had ex« 
prcfily found their ignorance of the 
tenure: and a meltus inquirendum 
iliall be awarded. th, 

g* Quaere^. Whether at common law, 
upon (he death of the tenant lall 
feifed of the land without heir.s^ the 
right and pofleifion muH be prefumidj 
to be immediat^'in the crown, 
without office* aWiciigh the perfon 
laft feifed were the king’s immediate] 
tenant; the king’s title not appean- 
iog by any matter of lecord, and the 
pofleffion not having been vacant 
from the death o( the tenant lafl 
jtifed, ih. 

ESTOPPEL, 

See Eviobnce* 4* 

EVIDENCE, 

See CoKViCrroNi «« 

1 , Printed conditions of fale of timber 
growing in a certain clofe, not Hat- 
ing any thing of the quantity ; parol 


evidence, that the anflioneer at ihc 
time of fale warranted a certain 
quantity, is not admiffible, as vary* 
ing the written contract. Fowll v. 
Edmundsj H. Jo G. 3* ^ 

z. Evidefcce of reputation of thecuftom 
of a manor,'^at, in default of Tons* 
the eldeJJ daughter^ and, in default 
alfo of daughters, j^he tldefi ffler, and 
in cafe rf the death of all* the de* 
Jccndmnts of the elded daughter or 
lifter rcfpeftivciy of the perfon laft 
feifed (hould talce, is proper to be 
left to the jury of the exiftence of 
fuch a cuftom, as applied to a great 
nephenv (the grandjon of an eldefl fif* 
/vrjof the perlon laft feifed ; although 
the inftances in which it was proved 
to have been put in ufe extended no 
further than thofe of eldcft daughter 
and eldeft fitter, and the fan of an 
eldeft fitter. The exiftence of fuch 
extended cuftom in adjacent manors 
feems to be no evidence of thecuftom 
in the particular manor. Doe d. 
Fofter and famiefon v. Stffont 
50 G. 3. 6a 

5. On plea of plcne adminiftravit* 
proof of an admiffion by the execu- 
tor, that the debt was juft and (hould 
be paid as foon as he could, is not 
evidence to charge him with aftets. 
Hindjleyv, Rufell^ E, 50 G. 3. 232 
4, The plaintiffs, a Frenchman and a 
Swi/s, carrying on trade at Lijhon 
under the name of the defendant, a 
Portuguefsp (hipped a Cargo from 
thence for a port of France ^ which 
cargo being captured by a Sritijh 
cru’fer* and libelled for condemna- 
tion in the court of admiralty as 
French and enemy^s property, was 
Ordered to be reftored to the aefend- 
anton his putting in and clUbHlhing* 
with the plaintiff's privity add cOn- 
fent, a claim to it as hisowrt proper- 
ty ; held, that the plaintiffs were* 
by thus colluding with the defendant 
to withdraw froth the admiralty the 
decifiou of the true queftion, by 
eftablilhing a falfe fadt, eftopped 

from^ 
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from maintaining an aOion /or money 
had and rcceivtd sgainft the deknd- 
ant for the proceeds, by ftiewing the 
true faift, that the p'-operty was ihtii 
Oivn, and that the defendant was 
their agent. De Mettim atai Anoihir 
V. He Mellof £ 50 3. 234 

5. In tjedmeoc, the landlord having 
profed payment of by the de- 
fendant, and half a V'*ar*» notice 10 
quit gwen to lum, cannot bc^turncvi 
round bv hi8 witnefs proving oncrofs 
examination, that an agreement re- 
lative to the land in quefiion was 
produced at a former triil between 
the fame paitits, and was on the 
mornir g of the men trial feen in the 
hands or the plamti^ *s attorney, the 
* contents of ns^Licb a e <wit»€js did not 
knouu ; no luti-e having been givtn 
by the defendant to prot^a t that 
paper : for though 11 might be an 
agieitr eni itluti * e to thelat d^ it m ght | 
not alFett the ma ter in judgment, j 
nor even ha e been made between 1 
thefc pdfM s Dot d^ Sir Mail 
H'^ool V Moinr, E lur. 3 237 

6 . Where an ailun I, a Lui fj me - 
chant, in an action on i policy of 
infurance on ^ooda bound to an ene- 
my's port in Holland, fetks to proteft 
the adventure under the king’s li- 
cence to trade w th tl e enemy, it is 
not fufhcicnt to give m evidence 
at Uie trial, and to prove bis pofl> - 
fion in fadt before the vovage com- 
menced of a general licence dat^J 
three m ntlis bcfo-e, hcenfing fi\ 
neutral vefftls to p unmolelled to 
prfrom any port of)A llAxid from or to 
any poit of this kingdatSt with certain I 
goods, ('including ihegoodi infuud ) i 
whikb licence was dirtficd to £ ^ 
and other Bruiih me) chants*, Wim a 
condiium anne vcd, that they fhould 
caufe the licence to be delivered up 
to them or thtir agents when the (hip 
ihould enter any port of this king- 
dom j without alto giving probable 
evidence to account for his poflefiion 
of the licence, and to ihew that h»s 


afer of it was lawful; as by flawing 
from whorn and when he received 
it ; and thereby coonefting hw own 
particular adventure with (ueb geoe« 
ral licence* Barlow v. M'lsto/k, E* 
5065, 311 

7 Upoif an appeal again ft a rate made 
under a private ad of parliament, 
the refpondent appearing to aofWer 
the abpeal, and admitting, when 
called upon by the Seffions, that he 
had made the rate by virtue of at 
certain of parliament, a printed 
copy of which, in the common form, 
was produced in court by the appel- 
lants ; and the Sclhons having there, 
upon entered into the merits of the 
appeal, And decided upon them, not- 
withftandmg an objedion niade by 
th^' refpoi dent, that the appellanta 
had not given legal evidence oi the 
junfdidion of theSeihons, to receive 
the appeal, for want of proof of the 
printed copy having been examined 
with the rolls of parliament; this 
court le^'afed to quafh that order, 
which was removed by certtorari* 
The King V. Shaw, T. 50 G, 3^479 

EXECUTOR, 

Adm IMS 1 K atom, and Excct;- 

70R. 

FALSE IMPRISONMENT, 

hee JusT|Cfcs of Place. 

FALSE RFPRESl NTATION, 

hte Act ioIn oa 1 hl Casl^ 3* 

FELONY. 

AAer an acquittal of the defendant 
upon an in '’lament for a felonious 
aHauit ui^on the plaintift by ftibbmg 
him, the plaintiff may m intain 
trefp ifs CO recovei damages for the 
nvil injury, if he be not IbcWn to 
have colluded lit procuring iuch ac- 
qutul. CkJIj V l^ng,E SqG 3, 

40V 
FERRY. 
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FERRY, 

See Bridge. 

J, The leffee and occupier of an ancient 
and excitifive ferry, not being an 
jihabitant refiant within the town- 
ihlp in which one of the teimini 01 
the ferry is fituated, is not liable to 
be raced theie for any fnare of the 
lolls of fuch ferry : for fuppofing a 
frr/y to be real property, it is not 
fuch real property as is ment oned 
in cl c flat, 43 Eltz, c, 2. •the occu- 1 
pancy of which fubjeds the parly to 
of the poor of the place. 
Iffe Kwg V. Nichujon, E, 5c G. 3 

The owner of a ferry refidirg in a 
different parifh, but taking the pso- 
itis of tne ferry on the fpot by hu*. 
lervantc and agents, is not ratcdblc 
for fuch tolls in the parifti where 
they wen fo collevted, and where 
one of the termini of the ferrv wa 
ffeuated, and on which iliorc the ftny 
boats were fecured by means of a 
poll in the ground ; the /oil itielf at 
the landing- pi leas being thv k'ng^ 
con mop highway ; and the owner ol 
the ferry having no propcri) in, or 
t’^eJu/iue pt IK-iEon ol it. WtlUavtSy 
E^uutrtx^ V, yoms, £• 50 G. 3. 

340 

FILIATION, ORDER OF, 

See Appeal, i. 

FINE. 

4 

im Tenant for life having levied a fine, 
and afterwards deviled the ptcunleji, 
and died feifed ; the ertry and con 
tinutng poileffion of the dtvifee (the 
de/endaneinejedmtnt) is no difiejhn 
©f the revcrfioncr ; dijjstjln import- 
ing an oofter of the rightful tenant 
from the poffeffion, ard an ufurpation 
of the freehold lenuri . And- there- 
fore, noqueftion could arile wlicihcr, 
©o&hdenng the devifee of ;he levei- 


fion *88 a diiTeifee, a fine for cogniz- 
ance de droit come ceo, levied by 
her befote entry to a {{ranger, with- 
out Anv declaiation of uies, would 
bar flier right of entry by cftoppcl 
and fortify the eftate of the difllilor; 
or whether it would iimpiy enure to 
her oWn ufeS^or be altogether inope- 
raiivi*. Wtlliam d, Hughes at,d Wife 
V. ThomeM lif- 50 G. 3. 141 

2. A forrefrure by tenant for years in 
levj^ng a fine, not havi.ig be-n taken 
advantage of by the entry of the then 
reve fioner to avoid the leafe, cannot 
be taken advantage of, after the re- 
verhon has btfer\ conveyed away, to 
recover 0 e edate in ejtttment from 
the tenant, upon tne feveral dciniies 
of the gran«^or and grantee of fu<ph 
reverfion. Fenn^on ^he /tverai dtmtjes 
(if Maiihe^Jti^ and Otheis, v. Smarts 
/■, joG. 5'. 444 

FORFEITURE. 

A forfeiture by tenant for years in 
levying a fine, not having been taken 
advantage of by the entry of the 
then reverlioner to avoid the leafe, 
cannot be taken advantage of, after 
the reverfion has been conveyed 
away, 10 recover the eftate in ejedl- 
incnt from the tenant, up n the 
kvvral demifcs of the grantor and 
grantee of fuch rtverfion. Fenn^ on 
the fenjeral ditnijes of Matthe^ws and 
Otheis^ V. Smart, */. 50 G, 3. 444 

FaAUDS, statute of. 

See Goodwill. 

FREIGHT, 

See CnARTLR-PA R TY, 

FRIENDLY SOCIETIES. 

ft feems that no fociety is within the 
intent and meaning of the friendly 
fowiay adl, 33 G. 3. c. 54. fq as to 
require the juflice* m feUions to allow 
and coti^m their redes, 4c* in the 
manner 
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finanner therein provided for, if it 
appear that tne general objeds of 
fttch lo«.iety are not conhntd t > ttie 
charitable relief and mainten 1 ce of 
it# olJ, lick, and irfirm mtmbers 
their widows, aid ch\Mrcn Iht 
V 1 fye Juflues of SiaforJj/ 

£ 50 G. 3. 

GLAMORGAN QAN\L COM- 
PANY, 

6 ti C \N AL, I. 

GOODWILL. 

AtcnintbiM^ig a^i^'-eca w *tb h land 
lady th t jf fne woul i a cept u- 
Otlur f jr htt tt 1 t ir hib plac*- fh 
hi no rclha n d fr )in illuri p- tli 
leilt vvK lu h i cv. 1 1 ( ii ) in j d 
pa, iurj-j/. ou of 10 )/ v nu t ht 
V js r c % k 1 t >f 0 -*v n, \* 

her cn t i rc t r n 1 1 l iv- 
in r Cc \ In ^ ^ t t 1 1 v 

t j , vvi ) vv ^ 'ml of r 
.* r I , n Inu c to t Li d’ i 
ir i ii 1 If r K n ) 1 d i r - 
cc ' ’ ^ jr t r'l I , tiK ct 
ij 1 i) ir jr < c L r d, and r ) 

ihc < G i) i' t ’ n ( wt of m 1 1 ‘ 
t I u oMr ij iS - J c ) MCI X I 

ituntil 11 laid C ^ Is \ 2 

^ :> C ; . ^ i ^ 

r r \RAjNri E. 

A guarri** le by t’ d lint to th< 
pbinr tf ‘ fo*- ^00 h ^ / 

may lup V / I' u th to i 

snioun I ICC / ’’ ij i conii lu i e 
llfti dill j^Liir ricto'li itAUilfi 
jjf -* »v mb lii y tit r r 1 ft 1-1^1- 
b nli^d 1 ol/ /’ ottitcvL 
djt v\ 3 )^c it ’ , I I 01 f^oo'^ 
mort di n ^ had oc » bGc m 
ft'p di U a cl I d for. ISLijon \ 

5^-' O' 3 2-/ 1 

HiGiiWAY R^n:. 

An application under ih^ highway act, 
13 c; 3, i 78. y 4.7. loi a rate to 
Vo.. X I 


rtiruburre t\^r> inbib t^rts of a parifh 
on who Ti a fi e lor tiie no«-rep nr of 
a highwiy had bten le led, afar a 
conn' non upon in ind. cement .ga nft 
the panili for non repair, ought to 
bt rni-ie citron a reafonable time ' 
a^ti ficb levy, before any material 
clung-* of mhahitaris ; and this 
Lourt refaf d a mand'^mus 10 the 
j flices to make foch rate af er an 
rt rval ught years though ,p- 
plic Jt’on'' had be'*n from time to time 
in dc to the magifti arps bt low in ihe 
interval who had decline “J to make 
the ’’a e, on tl e grou"»d that the 
pa G a Idr^^e had been improperly 
inditb 1 ird tonvi^icd, the onus of 
rtpai b insr ihrown by immemorial 
CiIImj on n iifrnor dulndl ; and 
thougfi f 1 lately as >^ar befbie 
tl IS apolic unn ih niagi Iratcs had 
order a en account to j-* t.kcn of 
the c •'luT exp rded u o. the 
repi to e* il money levied J 
Kin V J fhcex oj Lancajhiriy Zs. 
j-Cr 3. 36^ 

1: DICTMENT,^ 

Sit G()\ 1C1ION,i 5 PtlONY, o*. 

1 ^ I 3 » F \>» r kor us. 

1 i c* wat r tf the piblic nvei 
W or \ J. d lud by ncins of 

I ‘ jj \ orj v./ve<.ttfd thereon, by 

\ .. J ai L t. ir luhrac r-* c Eri/hL 

dell i t Jiejrw..M r Iron lie iiicr 
\L a^riLvtJ, tfe c.ni\ rcn'Ldy 
IV a j ive 1 tn b^ indi im nt, 

( V 1 w (s M n av t ^ bi the y* 

/ . Jivk ic f ^ G ' ,4-) ) a ti the 
oirci of i (t Ativivhof< bit-wioule 
\ Dcf'-rc ufp td w ih w uer by 
op laid u lu f lo'v wat-T mark, not 
ca-'i g tliv wat'f bv w?y 

ci 1 tnictu a 1 pa lUr ti ncmtnr^ 

wvre p r f lui d to c^mpcnfation 
01 the tpev-nl 3 jiirv un ^er tht 
t i wc> d of tl) a^l, / if J Rix 
r ihe // ots f JeBrtJoiPtck 
C^fupat r 50 G 3. 

Z / 
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insurance, 


^ INQUISITION, 

S € l^sCHfAT, Inquest of. 

INSURANCE. 

jir# Action ow TH E Ca^i , 1 . Liri 

iNSUfANCB \oY^C.i. 

r. The hsviog fl^'pped Vood 

on an ai! venture io ^V. PeUtf u 
On board a veilfl chartered tor tin | 
purp4»fe, made in^ur^tice on ftnp ant. ' 
goods *n the cotnroon priuJ^'d lorm 
in bUnk ; and by a vsr.tten memo 
randum in the pohry ihcjjndLr- 
writer* agreed to pay i tot il 1 >ii 
** in cafe the (hip jif»/ Ibtuld ret 
*• allowed bv the P^ujJ in 

ment to difcharge herein go at SX 
F , on which voja ;e the i 

•' had then failed chait red b) I 
plaintiffs/* Held, that the iriiotco , 
were entitled to rtcover upon th. | 
policy, upon an allegation that the 
▼efiei on her arriral at Sr P. ^as not I 
allowed by the Ruffian government 

^ to difeharge her cargo, but wu. j 
obliged to return back wtrn it, Ly j 
which the value of the cur go Kuas | 

duced fyiovj the amount of ihf' nxoice | 
price, iogeihe^ with the chargt\ //?/’'[ 
iberecn , and the pr emiums cj it f ct 

Sec* Fuller v. Glover, H 5 j CP 2 

12 

%, An infurance on go^Js fliipp d 
a certain voyage is not i\o*dtd bv 
the (hip. while lying in a lo^d U 
at anchor under ord^i 3 ohihv. CM voi, 1 
and after a fignal to prep-K forfjil- j 
ing, and about the rime when tS [ 
ffgn4 for weijj^hing waj made .tali ^ 
in other goods on bi.rrd ; by w* kI l 
it rVaa found that no dc’av o 
ffoned. and that th^ flop pot ui/.i 
weigh W foon a*- (he co. Id o hens iU j 
have done, Zaioche v OjvLin, H 

5 oG* 3 . fcji 

3 , ,A licence toc::port goods to ctrtain 
places withiri the inlij^nce of tht 
enemy interdifled to Br^tiflj rom 
wierce, granted to H. N on bthalt 
bf himleli and edet Bn:dh luer | 


chants, &c. is fu/hclrnt to legalize 
an infurancc cn liah adventure, if it 
appjjf tliit H. JV, was the agent 
tmplovtd by rue Btitrjh Uierchants 
really intertited in it to get the Ji- 
ccnct , though he had no property m 
tfie good^ himfelf. Ranvlmjon and 
Othns v,fa}Jons ^ 50G 3. 223 

<j \n infLi mu iuiirg been made on 
g jod , at and from a port in Rt^a 
*•) Louiktu by an cgcnt icfiding here 
I'^r a Ruffiun iubjed abroad ; wnich 
irfurance was 'ir bd made after the 
comnicnct merit of noil.Iitits by Rujfa 
3 a nil ihi'- c untry, but before the 
k V w ledge of It heit, and after the 
il 1 ) had fadtd. and be^n ftiztd and 
Co) fli.atcd ; licld that the policy was 
\ojd in Uj incepMciJ ; but that the 
ifl'ircd was entitled 10 
a return of the preirium paid under 
ignoianre of the fa«^ of fuch hotliU- 
lK^ Outu iAfiu Oden V. Btu e, E, 
50 G J, 225 

5 A lliip was infured from London to 
anv lort or portv in ihr river Plaie, 
ui.»il her ainvdl at her lafi p.it of 
di^chirgc in that river, and the 
lii iPm, intendii g ro d’fchar^t her 
c at r rncs dy>es, p«fl«d Malao^ 
V (oo , bur ht/irn g that Rueecs /lyres 
u s ihcii n the 111 d of the enerov, 
ht rit ii> h^fntL y diQ, wi h irxtent 
u »i lea compltie diftharge there, 
li fte niarlcM ucre lavorabic ; but 
c^ar ds'tiia ging a p<*rt, and not 
tr bn the niirl et there (o favor- 
*.’^1" h cxpcded, he had not 
dOa 1 M j his original intention of 
, J o " ) l^nenof ryns, if it ibould 
air IV \k’ X ][ raCiicabie : but while 
h' *a I It d*! barging part cf his 
coilO vt Mfjtit ytJeo a lols happened 
bv a ptnl uf lilt r a ; held, tha** as 
Butn^'i to which Other port 

only in tut Platt he had contemplated 
to gi , was at the tinie of his arrival 
in viii- Plate (and in Vet continued 
to the time of the lofs} in tho 
b-'ids of the enemy, fo that hp 
could not legally go Afunu 

‘ Fidee 
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mild he talcen to be the /hip’s evidcnrc at the trials and to prove 

ixi/t port of difehargp, and that on his pot^eflion in fa£i before«thc voy- 

her arrival there the policy was a{>e commenced of, a licence, 

difeharged Brtnun v h da^cd three mbnths before, liccnfing • 

50 G. 5 283 Jix feutraL<ieffels under certain ncu* 

6 As tht king cannot Hc<^nfe the im n d flags to pafs unmolefled to or 
portation of enemy’s property, tr<| Jto any po)f of tiolhnd, from er /e 

produce of a foreign country, inio any port of this kingdom ^ WUh certain 
this reilm in neutral vcffels, coi tiary goods (inciuding tnc goo ’9 infured); 
to the navigation laW«, a licence* ir wnich licence was dirtdtid to J?. 6. 

fnO grirted for fuch purpofe wil^ and o/6r- Britifli mudaitt^ With a 

condition ^nnejitd, th it \.^ey/houIi 
caufe the licence to be d ivered i o 
to ibim or iheir agents w isn thelh p 
fbould enter any port of this ktrg- 
dom ; without alfo giving probib'e 
evidence to account for h s pofleflion 
of th licence, and to (htw tp&t bis 
ulrr f ^ It was lawful , as by (hewing 
from v\bom and whtn hv^ received 
It, and thereby connedirg his own 
recover the premiuni fir mere 1 1 i pa*’Ucular adventure wiili luch gene- 

the *10101101 of the Puijh mu 'fl nl licence. Batlow \ , M Imop, E 

infured, the allured not rtUtw/ qoC 3. 311 

thdr claim to lint t ttr r K^hffier 9 Goods infured upon a valued policv^ 
Vi Q Oregon (17 d Ai uthii i L. ^0 G 3 havmp btcu fez a, conhlcatcd and 

^(() fold, by order of the enemy’s go- 

7 In 'inrihfr wh re n licc c vr rm tnt, on tbcir own accojint, 

wasgrdit<d to c vt » Fr tij d the nectffary documents to verify 

venture out and hone ti ^nd frem the lols not batiEg arrived here, 

Xhc Spa i/j /j /tiu n (’one, the underwriters on application u 
upon CO f t on ih t ilu lie rler p v ihtir rubfcripiionr ag red to 

fio d » c rc \ ctiti n pi j c rtu n ( < adjull md p V imm du^cly 50/. per 

Bntj/huMX < Uurcs foi ib( kyi ctnc on account^ h\it tjo ah ^naonmt at 

ciitj-^ndn 1 tciwiids ^pp »n t w made by the afFured , and in toe 

the part <f the o iht \va m cu un e^the louign confignees of 

made up of Kipan li gon^ , md o lv the g lods, in confr (juence of rernon- 

a vf ry In ’] quiiuiry, nuitlv noi - ftrinccs to the enemy’s goverr merit:, 

ral, of h t ifh rmijfidor(s, tli oht incJ ia rc Uoration c( haf the 

was deemed ro b«- coloraolc and in proceeds of the goods which hid 

fr?ut"i » f the hcwfice, and ihtrtforc been fo ftjzed and fo’d ; which half 

dicl n».i proie^l an iniurancc thereon amounted to more than the whole 
€ora ; v Fj gfmn, L. 49 G ; (um at which they were valued in 

B. R cited ih 30 the po! cy : yetheld, that the undert^ 

8 Where an airured, a Bi afi nui- writers \ure not emitted to recover 

chftnt, in an adicn on a pohc) ol back the 50/ per cen^t. they had paid 

rnftirance on goods bound to an on account, the aiTured having in 

encm) ’» port m Udlavd, fbugbt to fad luft nned a lofs of half bis goods, 

procefl the adventure under the lor ivhirh he was no more than lu* 

king’s licence to trade with the ene- dcmnifiedbythc 50/ per cent* he had 

iny, u was not fuihcicnt to give in received , and *herc having been no 

^ aoandon* 


IOC itgalize an infurance upon th^ 
proper!) io imported And if a 
policy be made up( 11 the luppofed 
efhtacy of fuch a lictnce, fer iIk 
purpofe of coverng the importation 
of B)iii{hf IS well as enemy^^, pro 
pe V m hu mani er (the loimrr of 
whuh 11 leg, liif G by the flat 4^6' 3 

f 45 3 ^ '^1 ) 

the underwriters rant t ar\ 1 tc 
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abandonment to tlir underwriters; had paid aper centa^e lof^ net 

and the Tuperior value of the other be liable to obtain io large an alloiv- 

half of the proceeds arifing from ihi ance as tlie full return freight p iid to 

• benefit of ih*? maiket, in which the tli“ ir .xHer hy re of on nf any demurrages 

wnderwritcra had no concern. 'Tunm cr en^ences being alUzved againfi the 
Edz^ards, T, fdJ/nght^ the diffiTence (hould be 

10. Where a fliip was charter^fd to , paid by the underwriters by further 

take a car^o of lead from Londc.n to per ccniage, whetiier the fame were 

Peterjhurgky and there immedi fettled between the plaintiffs and the 
ately receive a return cargo from (hip by arbitration, or by legal dca^ 

the fr ighterb* agent, and bring it to fi‘n. Puller and Anoiher v. liallidayy 

Lc»eion\ with a provifo, that if politi- C. 494 

cal circumttances fhould prevent a u. Toe brt)i:er effe^lirg a policy, be- 
Tt^urn cartfo from being loaded, the ing the coai.mon agent of tiie aifured 
maiter after waiting at St. P. fort) and of the underwriter, while the 

running diys withf.ut the outv^ari prem urn ren a ns m his hards for 

cargo being unloaded, and conic- the cne party, and the policy for the 

quei tly without the rstuin cargo other; and having received notice 

being loaded, IhoulJ be at liberiy cl events vv hi h t ntitled the aflu'‘ed 

to return to London or any oor; to a return of prcniium before allien 

in England: and the fhip nnt hav- brought by the underwriter to recc- 
ing been permitted to unload rr ver the full premium ; isauthotiz'd 

St. P, by the Jhtffun government, to Jcducl fucb return, and only to 

the niafbr, after Waiting tiiere f irty pay over the d rfertnee to the under- 

^ running div3, loaded a return canyi ' wi'iiKf, Shte v. Clatk/on, T, 50 G. 3* 

Jor hs o^ivn benefit upon the our,\ 

cargo, both of which he br,>u'diit 12. Tne ru^c for cfbmiting any lo!s of 
homCj|^ and earned nev., K iiiiur'*! by «n open policy it! 

kome-ojaui catfy \ which freight was t . t ke the In^’Oice pric^' at the load, 

adjudged to him by the juJg.i.cnr of inn p*.it, t-igethcr with the premiu-n 

the court of C. P. in an adlon be- I of 1. lur<.’^c: and* comniidlof', as the* 

tween him and the freighir^rs', over bah. of tl.c calculation of the value 

and aboi’e the d< ^d freight ftipulaicd of the goods ; and the rule for elli - 

10 be p lid by the th.irur-party ; mating a partial lofs in the like cafo 

held, th t thj iri*i.';hUTb were (the lame as noon a valued policy,) 

tied to recc\i.r the whole of fueh by taking the proportional difference 

d.ad freii(;)it tiOin the undfnv/itcrs | bt’tvcrn the filling price of the 

up> n a j){jii.:y of inluranci*, whereby f-und, and l! at of the damaged part 

they agi'.-^'d fae a I h tn cafe the ci tnr \ oeds at the port of delivery, 

mnjlcr Jh'JuUl net be auo^.td by the * Ci' d .1 >p that proportion, (be it 

' gevet to i/nLud t.u’ out- a L If, a *]U'i.rier, an ei^ hth, &c.) 

nxiard cui ID at bt. V. ; the h%v- I wiui lef.rcnce to fuck edimated va- 

higfuPed thariered by the ft ..ighitrs on iu,.* rt the loading port, to the da- 

a ’Voyage from Toiid m to St Ik ana \ 111 m J pn ion of th-’ goods. Ujbe.i 

back: and that the underwriters ^ . N dP T. 50 G. 3. 6^0 

were not entitled lo deduct fuch re- 1^. An Amoican fhip infured from 
turn freigtit earned by the m -11 t on Nez^. I'ork to London, warranted free 
his owo account, and aijudgcd to frum American condemnation, hav- 
him by G. ih'^y having agreed inr, for the purpofe of eluding her 
with the affjred pending thi^ action n-icionul embargo, flipped away in 

And pending nc adlion in C,£., tnit I the nighty was by orce of the ice^ 

in cafe ctie pl4iaiiil'$ (eg whom they | wind ana ude, driven oa fltore> where 

SOls 



JOINT TENANTS, 

■ihf fuftained partial damage, but 
was feized ili? next day, and aftwt- 
warda with o-»eat ciiihcjlty anl e.»- 
ppncc! got oil and iinallv condcmntt 
by the AmeriCiin gov'^rnm^nt b' 
breach of the embargo \ held, th^a 
as there was u'timat»"I)' a totil lo! 
by a peril except! d out of the p^‘hc\ 
the in'ured could neither rccov r fur 
a total Iff", ror for anv previous 

paiiia* arinr g fuim t’ c iT 

iDt^, S:c, which irv toe e^’^nt O’C'^nu 
wholly imtra^vnal to the 'bared 
alirer, in cafe ol dilr i n< ni^ 

iradc for re{ ir cl d mm ' m -t j - I 
ed by fe.i pen’s i\ lore u.c tu ai LI' . ' 
which appear to fe c^verc J I y th* j 
general autlio! it’ ;/o ^r, to .l)e awiOc < | 
to labou' and invail, t-v . for i r | 
defence, IdfegurU, ?td’eco'tiv| 
(1 the proper ' 

V- /. 5*^ ^’^'•3* * 

JN1\ REoT. 

Th'^'jgh an ngret itent ^ot the Lie 
gooJ‘, wh»v.h v,,:o 'ifiCr.var if Ov 'i 
vrred, r’S’. o a CML-'^n d. y vf j- iv’ 
tnent tor the pi c', in’etLll<iO. i»'t 
run upon the fan dua fio^i thsi| 
day, Coiiiu» \. ii. C, 3.^ 

JOiNDFR IN ACTION, 

Set Action or; the C^se, i* 

JOINT TIN WiS AND TE- 

NA:EIS in v:OVL\,s.rN, 

, Sic E J I c PM I r, 2 . 

In cjc8mtrot Inm j ht upm ihe jMji 
dt niie of 1‘vcrii or a f» i 

ritv, it SH not en<’i>, h l*.r tut tlcic* 
ant, >\eoh.Ll p '1 one cniot: i i 
to ihj Com TiOIi llLl'U >> 1 tilt t-'ufl c 
to Giftv f^hut trt-d vv V e ap 
poll tt ci at u iu r 0 UIM s, ti . cv 
dcnce that tney wco r* anti, in com- 
mon ; for as agatull t! cir ter.ant, K\b 
payment of tire emirc rent to iht 

comnjou stgaui ci all in cvwIUn 


JURISDICTION, 70; 

fafllcient to fupDnrt the joint demlfe, 
without making it necelfary for th.-‘in 
to fhew their title moie p-ccibly, 
DofJ. Claike and Oth$r$ v. Grants 

L 50 G. 3 . 221 

JUDGMENT, Sec. 

rh.'* p!a'ntiiFa,n Frr*ich' 7 ian and a Sn.v'tfs% 
CTrrying on trade dt Lijlni under the 
name the defendant, a Pfriugue/e* 
ilji/'pcd a ctreo from ilit cc for a 
po'-t -wl France y hich cargo be’n^ 
caoiurcJ by a Bntifh crmzcr, and 
liU k d for c'mvlf a>.iiitinn in the 
ccu'C ct AiitJira’tv Fieacb and 
propery, was ordered to 
1 t f iKiird to ihc defendant, on Ills 
•' g in and cflabl'lhh^g, with the 
i tdL’ priviry a* d confei.t, a 
ct.in 10 U Ids c^w'n property: 
In Id that ihc p'alntifh were, by thus 
co’'udi g witn tJ e d lencJant t » 'Utn- 
d.aw from tie Ad rdralty the deoi- 
f>''T« o the tiue otKili 'n b\ eftTo^ifh-* 
u'j a • dl^ Lwf, chopped from n»ain* 
ti nin't .1 .idhon {* r n.O’ ey Ind nnd 
iecc*iei agiiu^ the defendant fer 
t.j“ piocecL, by flicwmg the tj'ne 


i 

tiu : i p5<»pc-ty was ihcir 

t/.* ^ , 

y' i\ L' t thn Cifcu.Lrit was 

11 c** 

ih ( ni AnoJ^ir 

V. Fi 

f. 50 O' , 5 . Z 34 , 


J" 

rcc 'w 

' I'SANC". IuOGHICInT, 

> ihe n 

i Juc rriMhlng ,''d n-ninuining 


l . Cu>worgua,!., r t*.nal, posvfi is 
grvi. lo Uu cJ'. <1 i.ompr»''\ 'c make 
uj’l icrh wo'l;.. .1 ih- v fli .d think 
ticcel'ary and prv p^r Lr * eUeCi«rig, 
“ con I ’e’n m nv. n mg, improv- 

** i ni4> g tiie ! mother 

*« w'.k ani t'lc coi’f) '>ary were 

re4u.;id tv. bctui" t.v-: iV’ ns 
01 UH ft.i. ^ e ^ "euvlva m 

in-k. I g c 'i/p’t ong du’ canal, 

up lo she ti « t ^ it> .Limy''Uv'n; 
a,i i auer th..’., nn uu^ ual u <qunl of 
the i.vte'i coikdcd, of tht, 

z z 5 



JUSTICES OF PEACE, 


706 JURY. 

and eypi'nces of fuf porting t maintain^ 
ingt and uJtKg the na^vigation and 
its msorks : and the fcfiions are au- 
thoriaJd, in cafe it appears to their, 
that the clear profits exceed the per 
centage limited by the a 61 on the 
fums mentioned in the firil at:courii 
to have been expended by the com- 
pany, (1. i, in making and complet- 
ing the canal and its works,) to re- 
duce the canal rateb: held that the 
feflions, even aher the period fixed 
for the completion of the canal, and 
after the firll account delivered of 
the capital expended in the under- 
taking, and on which the dividends 
v/ere to be calculated, were not au- 
thorized to' rejcfl charges and ex- 
pences, ftated in the annual account 
of difbttrfen,ents, for nenjj works, 
fuck as a referVoir and fleam engine, 
which the company deemed necef- 
fary, and proved by pvidence to 
have been eredled for the f^pport and 
, impro'^ment of the original line of 
canal, and for the better Jupplyutg it 
rwith fwater in dry feajons. Though 
it fceyis that if the new works had 
been (hewn to be merely colourable, 
and erefled for purpefes collatcr&l 
to the navigation auihorized by the 
ail of parliament, fuch charges would 
have been rightly rejeded by the 
feflions. I'h^ ^(jug v. 7 fje (dlamci gan- 
Jhhe Canal Ctmpany, H. >50 O, 3, 

’ ' >57 

JURY. 

The Ton of a juryman fammoned 
and returned, having am wired to 
bis failier’s name when c.'illcd on 
the panel, and frrvvd as one pf the 
jury on the trial of a caufe, is not of 
itWf a fuificient ground lor felling 
afide the verdifl, as for a mif- trial. 
Hill V, TaieSt E. 50 ( 7 . 3, S2g 
even upon the trial of a capita! 
. felony, it is a mere matter of chal- 
jeage, and alter verdidt cannot be 
advantage of by theconvift as 


a mif-trial. Curry* s tafe^ at Ntnacaf • 
tit, in 1783, cited ib* 

JUSTICES OF PEACE. 

i. The ftaf. 43 G. 3 c, 141. does in 
* no inflaocc extend to protedl jafikea 
of peace in the execution of tbtir 
office, againfl adlions for a£ls of 
trefpafs or imprifonment, un>efs done 
on account of fome conn'idion made 
by them of the plaintiffs in fuch 
ailions by virtue of any ftatute, dec- 
Mafey v. "^ohnfon, IL 50 G. 3. 67 

•2. lltu wbitner certain proceedings 
alleged by the plaintiff to have been 
fet on foot againfl him by the de- 
fendant, a jullicc of the peace, cx 
mero motu, without any information 
laid on oaih before him, (though 
falfely alleged to be on the informa- 
tion on oath of f, S.t) on which the 
plaintiff \\i.h t^ken and iniprifoned, 
wcie a cc. vidtion within the mean- 
isig of the adl, fo that the plaintifF 
was thereby coufintd to feck redrefs 
by an action on the cafe framed 
as the atl diredls ; the court would 
1 not inquire of on affidavit, but fent 
I the cafe to a new trial to have the 
I fadl of fuch conviction afceriained. 
And it appearing on a lecoitd trial, 
that an infcimation on the oath r f 
T, Or on a chaigc of vagrancy a gain It 
the plaihUir, was !aid before the 
magilitate on a certain day, when 
the plaii tiff w<is examined aqd heard 
upon that charge, and ti^at the ma- 
^ giflrate then made out a warrant of 
commifrnent until tiie next feflions; 
in which warrant it was wrorgly 
llrficd that the pbdntitF had been 
charged on the oath of 7 '. 5 . (who 
negatived having made any fuch 
oath ;} but which allegation it was 
held might be rejedlcd a$ furplu- 
fage; and afterwards drew up a 
convidlion, dated on the lame day, 
but not exhibited till a month after- 
wards at the feflions : held chat this 
was fufkekat evidence of a oonvi^- 

iroa 



LANDLORD AND TENANT. 


LEASE. 


707 


tion contiefied with the imprifon 
went, however infoxmnDy fu^h con- 
viftion, or warrant of co nniiimcnt 
optraiingasa convidio ^were drawn 
up; and, therefore, tnat at all event*, 
the magiftraie was pi-ntc^cd againit 
this adion of t re i pals:. Majjty v», 
yofjnfoK, H> %o G. 67 

3. The magtilrate is liahie to anfwer 
in an aftion for fuch p’^rt of an ini- 
prifonrnent fuffered under his war 
rant as was within fix caVndar 
. months before t»^ioadiun comment** ? 
againll him. i 6 . 

KING’SW TIERS IN rHEPOR'I 
OK LONDON, 

See Office, i. 

LANDI; 0 :U.> AND TRMA^IT, 
See Kjpctmi nt, 2, 3. 2. '‘R 

Foiu- c ri u R t , I. Li\v,p. Powi-a 
j. One beinfc* in poileihon Ot^ prpmi!.**.s 
as tenant ir ii t.' yet^ under nn 
a»>i"'-’emetu Iv'r nh-rl-.^of I4 v^a-s. 
ann t'lo r*-’’.'!. in arrcu, etrci 

an iiutcrioi ■ wiiU h-*- landlord-, 
wherchy, r Ru'h itr. oi.'v and 

arrears of renr acrjn'cl, 'ind tint 
liud to iOi J itj Ji h Ci'f up 

pyCfh.jls to .f okI f. at a v-iiiMiion 

iljvjuid bem ’di tin; eitf-'i- on the 

prondies hv t i-'. per' 'n*, 

to be choJyn, .ind the 1 * 

fhouki in I'.u ni in loir - c ;iln;.-nt*i 
and dclivCfd n ^ : , a rrr.dye fnr ;n'* 
laudiords ; the djcd alli^nc? his 
feiits on tnc cremiLs u> ta' i tro'.lee, 

» in trail to iuvs v\c valuaoon made, 
and oui o: tl'.e amo;anc t . rjtji i fh- 
arrears of rent, and p^v Oir reOdue 
to the tcnao.i: hcT that the tnnapt 
not having in /act quitted ine po»- 
icflion, nor ai,y valuation having 
been made of his cftecis; fuch agree 
ment to quit, &c. being con.Rtional, 
and the condition not perfoim jd> nor 
the ar»recment in any manner acted 
wp^ordld not operate as a lurrcnder 
ibo Ua^’Ul'js legal tertn yeai 


to year, and, confequently, that the 
right of the landlords to ditlrain for 
the arre^ir** of rent continued after fix’ 
months tiom the miking of the in- 
den! ore, CouuLun^ and Another^ 
/igmc of Lee J hum, a Bankrupt 
nai*ti^ H }joG i, 

2. A tenant having agreed with hts 
landlady, that if (he would accept 
another for her tenant tn bis place, 
(ne being u'ftraired from affigning 
the leTt' without her confent,) he 
wo'jjd pay her ^oA out of 100 A 
which he was to receive for the 
good will it her conlent were ob- 
titineJ ; and having received the 
icoA liom the irew tenant, who 
wis cogn zint of thf* agreetnenr; 
is iiat'dc to the landlady in an adton 
far .'^ujiiey h d and received for her 
bf ^ ; the confifleration being exe- 
cuted, and therefore the cafe being 
trtkon out of .he fta.utc of frauds, 
£18 i for , an intere/l in 

land , CfiJ/: ‘h w} Zi 5 O G. 5 

LAIH, INHABIT ANTS, OF, 

See S M u G c. 1. 1 N G . 

LEASE, 

See Pov/r.R, 1, 2. Devise, 4. 

1. An inll'ument containing wordi of 
pn lent de^iife will operate as a Icafe, 
if fuc.i appear 10 be the intention of 
th* p.^riies, rhouga it contain a claufe 
for a future leafe or Icafej ; as where 
the one thereby ci^tees to let^ and the 
other agrees to take laud for 6 1 years 
ataceitain rent for budding, and 
the ten'int agreed to lay out 2000/- 
wiihin four ycais in building five or 
more hciufes ; ..nd when five hoafes 
were covered in, the landlord agreed 
to grant a leafe or kafes ; (which 
might be for the more convenient 
underletting or atlignment of the 
kaf's ;) but this agreement <was te be 
(onjidcred binding till one Juily pre^i^ef 
Z Z 4 C 0 ui 2 



7p8 life insur ance. 


1 V 3 ANDAMUS. 


eettldSe prcJuud^ Foole v. ^ 

500 * 55 . !')>■ 

atr^A provifo in a Jeafc for 21 years, 
that if civher of ih pait;e'» ft.a 1 ot 
dtfirous to deternrine ii in 7 1 ^ 

years, it fhall be lawful for either of 
thcitl, his ixe^uters or ridmtpzjk^^ai or 5 ^ 
fo to do, upon I? months* notice to | 
the other of thth'i, hzj hars, execufrrs, 
tir admiuijlratorsi e;f tends by reaion | 
able inundmentj to the dizr/.e tfj 
the leiior, who was rntiilcd to the 
rent and rev-rfion jLoe d, Bup^fr^ < 
y, Huyky.T. ^oG. y * 464 

LICENCE TO TRADE WITH 
ENEMY, j 

Iksurakce, 3. 6, 7, 8- 

LIFE I.'v'SURANCE. 

Where one, as a number of a life in- j 
furance focut/ for the bciuii: ct ' 
widows and femate iplatujus en 
tcred into a policy of ^.IJurar.ce vv-tii 
• the focLty /or a certriin annuity to 
his widow after his death, in cou 
fidcration of a quarterly prrniM'm fo 
he p^id to the U cicty dunn^ i.:j lift , 
and the focietv cevenanted to Mrr» 
and his executors, &;c. ih:>t if h- 
ihould pay to their clerk the quar- 
terly pr* oiunis, on tli' quarter-days, 
durtn^ his /yi?, and if he ihouU alki 
pav ins pio^oriion of contiibuii )ns 
wtdeh tht p, mf I of^ the lociet) 
fiinuld, duiifi^ On ///t, be called to 
make, ie ort.tr to juppiy any deh- 
pencic-^ in their funoi ; then, rn due 
pioof if his dcaiti, the fnciecy cn- 
£a^.‘d to pay the annuity to bis 
widow ; and by uie rules of the fo- 
ciety* if any mcmhcr neglec ed to 
pZj up the quarterly prenrums for 
15 da) 8 after thc7 were due, tht 
policy wi. dccl'^red to he void, un- 
jefa thcmtvdsr [^continuing tn as good 
healt/j as nxhtn the fohey expind,) 
paid up the «riearswitt»in fix months 
and 5>- per month extra: held that 
% member infnring, having d;cd. 


leaving a quanerlv payment over 
due at the time of his death, the 
policy expired ; and that a tender 
of the lum by the member's execif 
tor, though made ^mthin 15 days 
afiei i! a^catne due, did not fat»sfy the 
< requifit.on ot the policy and the 
rules of the locieiy, which required 
fuch payment to made by the 
member m his lifetime^ continuing 
in as good health as when the policy 
expired. Want and Another, Execu-^ 
ioiSy X, Blunt, II. 50 G. 3. 

1^3 

LIGHTHOUSE, 

See PooRb-RnTF, 2,3, 

LIVERPOOL. 

Ijnder the 1 1 ^npiol adlsof8^«w. 
and 2 Gu 3., tonnage duties arc 
pi ab t to me ooc^^ c irapaov on all 
\tll Is G I’rg ixmb l argues out^a^ds 
orinwa%dr\ vvlitch ra«o v ri^'t* ac- 
C’lduig 10 the ftveral deicripii^ na 
of vo^agr*. in the a<^is, me of whit h 
Is o and from Anenca^ generally; 
fo as no In Ip fh<«.l lie In b c to pay 
mor. t' an o- c^* /< /* thi J, me •i^^ynge 
bit fivi iornei h* Id that a voyage 
Oil fr ni Liuirioo! uith a cargo to 
Ha!rj\zx Ml Ac?*//; Amiiua, wlitrc the 
fl.<p deliv'ertd it, if d to* k in anoiher 
catgo theie for D'matani in South 
Am i:c/Zj aitd af.er deiucriiig thuC, 
returned to Li-verpool wiib a cargo 
from Dcmarara, was all the Jame 
*vcva e cut and home, vvitlrn the 
m atiing of the ad, and chargeable 
^ only with one tonnage rite for the,, 
ule of the docks. Gildart v. Glad- 
Jione, in ILncr, 7 "- 5 ^ 3 * 439 

LONDON DOCK COMPANY, 

Se* Compensation, 2. Monopolx, 

MANDAMUS, 

See Compensation. 

1 . A mandamus far a highway rate to 
reimburfe inbabitanta whom a 

fine 



MODUS. 


NEW TRIAD, 


7 ^ 


fine for non-^repair had been levied af- 
ter indidmcnt, muft be made in rea- 
fonble time. /^//jVHjCHWA'i-R a fe. 

p A la.e to fsinlutje churchwardens 
fuch lums as tbty had expended, cr 
Wi’ght thereifter expend, ,f>n tnc pa- 
rifh church, ^\ouid be bad on tht^ 
face of r, as in part reirLfpt3tvt y 
and therefore the Court would no'^ 
grant a mand irnus to the chapclwar- 
dens of a to\^nil)ip wrliin tSe pa- 
riih to make fueh a rate for raifing 
tl eir accult mi d propo-tion of the 
whole* and ikdr rcfufil ti mike 
fuch a r4te, wht'^ d mardt appi) 

31 a*- w 11 to t' t rm as to the lub- 

Airce cf the demand, the court 
wc jld n >t grant the man kimus to 

* lane il minty in tW c t nior 
rm ot uch a r »ic / ft ’ , t ot 

of which the c' uicliw i cens mi it 
repay themhives //t K v 7' 
Ch pil^\.a> iic^s Of Luix in Bfu - 

Jo , 7" 50 G V 

3 ] I 0 her inllanccs, fee particular 
htads. 

MANOR. 

Cu >TOM. 

MASTFRAND APPRENTICE, 

.S Ai Vt i NTItE. 

Mlb-TRiAL. 

New Th i \l. 

MITTIMUS. 

. S'^e PRACTlCk, 3. 

MODUS. 

Prohibition denied to thefpliituql cour 
upt n Its rt ieclnn of a modus fet op 
there of for every tnrke\ laying 
rggs, or oft very tenth et’g, £:c. in 
Jicu of lithe of turkic , ai th op ion 
rf th vicar ; fuch modus not alcer- 
taining any certain time when the 
money piymcnt in ben of the eggs 
?v^as to Lp made, in cafe the option 


were made to take it in money.. 
Roberts v. Williams ^ H* JQ G. 3. 

MONOPOLY 

Condition implied^ 

Where private property, by the con- 
fent ot the owner, is inverted with a 
public itiT^reft or privilege for the 
benefit cf the public, the owner can 
no longer deal with it as private pro- 
perty on y, but muft bold it fubjc£l 
to tl ^ rith i of the public in the 
exercife f f tl at pu Itc intcreft or pri- 
vilege confetred for tiic r benefit. 
Therefore where the London Dock 
Conpany, having built warehoules 
in which wines were dept fited up'^n 
piyni r of fuch a rent aS tftey and 
ilieowntr'^ igie d upon, .forwards 
accep td a certificate from the board 
of rt lury under the general w^re- 
heum g rf the 43 G ^ r. 132., 

V her bv II becim 1 wful for rnc 
mux rt r tj lod e and fecure the* 
wires thcf-e, with ut pjying the du- 
ties I them in the firll intto^ce; 
and u di 1 not appear that il ere was 
an> o jitr pi c* n? the p rt of Lo/r- 
Jnn .Vi rre the irrpon rs h.td a r ght 
to bt n ^ then \v les ( i ugn if the 
exclufivc p ivilepehau I » rn extended 
to a few ot "is. It doc ot appear 
tlid\ u would have va ‘d ! t r ik ;) 
held cli't bich a monopoN «iid pub- 
lic inurfll dt'acnin'^ u 1, itieir yro- 
I per >, ihi y were b ^lu cl tiv la.v tj 
i rtrcive the' goods r > tii ir wire- 
houfes for a itaionahl ) ire ard 1 - 
wird Bu*’ whe thf r, ha^ r acet >ted 
Inch cert fi te, they cr nl 1 after- 
wards repud ate it at me fiire qt 
Allnutt and Ana her v in^Usy 1 1 fa/unr 
of the London Docl {.^onpunj , / . ^ O G 3 

:>27 

j NEW TRIAL. 

I I. The fon of a jurvunan futnmoned 
and teturned, having anlwercd CO his 
father’s name when called on th# 

« panci« 



7W> OFFICE AND OFPrCER. 

pane!, nnd fet ved as o-»« of the jur^ 
on tite trial of a caufe, h n'^t ot itirlF 
a fufficient ground for f. tiing -'fidj 
thK vcrdi^. as for a mif-tnal; Hill v. 
r<tic^9 E. $0 G. 2 2ij 

2. Nat even in the cafi; of a trial for a 
capital felony ; for it is onl^ matter 
of challenge, and cannot be* taken 
advantage of by the party convjdt 
as a nrif- trial. Curry* s Cajc at Nezv- 
tqflle itf 1 783, cited th. £31 

NOTICE TO QI^iT- 
Tithes, 1. 

A provlfo in a leafe for 21 years, that 
if cither of the parties {hat! be de 
firous to determine it in 7 or 14 
years, it fliall be lawful for either ol 
them, bis e^cecutors or admimjiraiors, 
fo to do, upon 12 months* notice to 
«ither of them, hh heirs ^ executor 
or adminifiraioTSi exiends, by reafon- 
able intendment, to the densi/rr of the 
Icflbr, who W2S (ntitled 10 the re.it 
and Vcverfion. Roe d^ Bamjord v. 
Bayley, T, 50 G. 3. 464 

• OCCUPATION, 

See Poor’s Rat f, 3. 

OFFICE AND OFFICER. 
Escheat, In Q u EST, i. 
j.The fcveral king’s vt alters in the port 
of London hold feparaie cfiiccs by dif- 
ferent patents; and tin tSghthe feesare 
in the firft tnftance paid by the mcr- 
chant in one entire fum to a common 
receiver for all ; yet the al'quoi (h ues 
of each are fcp?.ratc, and each is en- 
titled to call for his (Itare when in 
fact the fuin To recciteJis capable ol 
i)ejng divided, Thefe fhares are 
no ^ fitted by the itataie 9. 

f. 19, and as the patentee^ 

die, the e noiunients of each ofiict 
are to be carrie d to a fuperannuauon 
fund, for 'the benefit of aged and 
difabl'jd officers of thecufloms, and 
are not to he applied to the benefit 
me lurvuing patent king’.. 


ORDER OF jT/STfCI S. 

waiters, which before that act had 
been prac^fed. llud/on and others 
V, 71 / m /^ . c o G. 3 , 273 

2* St. jilbans having firft received a re- 
corder by a charter ofC/&flr/«j., afuf- 
fequenr charter of Charles 2., after 
nominating J. S. to be the firft and 
modern recorder under that charter, 
declared that it fhould be lawful 
prtrclidio S. moderno recordatore to 
nominate a fufficjent pcffon fort et 
ejje depiitaium juum tn offi,io recordaio^ 
ris\ et quod bujujmodi deputatus fic 
fc-ciuk, &c. habeat et h^bf bit as am- 
plt power in the abfence of the re- 
corder aforejaid, ns the recotder Jor 
the time beings bv virtue of thofe or 
any former letters patent habec 
aut habere et exercere pojjit et debctl 
Held that this did ooc expend the 
power of appointing a deputy to the 
iuccelTors of y. *5. in the office of 
recorder ; and that this, whicn was 
the plain meaning of the claufe, was 
confirmed by another claule, ** quod 
recordafor pro tempore exijient in per^ 
petuum fit et erit jufticiarius pacis ; 
and by another claufe, whereby 
power i*« given to T. Richards the 
tow'n clerk, et cuihhet communt clerico 
JucceJJori^ to appoint a deputy with 
the approbation of ti)e mayor and 
aldermen: and alio by the fact that 
no deputy had been appointed by 
any fucceeding recorder after the 
firli named, until a recent iriftance 
before the prefent appointment : 
though this however was attempted 
to be accounted for by fhr'wing a by- 
law (admitted, however, to be had,} 
pailed not Jong after the charter of 
Charks 2., by which the recorder’s 
appoiijttnenc of a deputy was Tub- 
jetlcd to the approbation of ^ the 
mayor and aldermen. Ibe King v. 
he Mayor of St, Albans, T» 50 G. 3, 

559 

ORDER OF JUSTICES, 

The parifh, in whofe favor an order 
of remuial ia made, may by confenc 
sbandoa 



OUTLAWRY, 


P.^RTNTRS. 


abattdon it, whhoat waiting to ap- 
peal Co the feilions, ^nd having it 
quaOied there And after futh or- 
der cancelled by the removing ma 
gift-atcs, with the confent of both i 
pariihes before the appei), i 

another order made by them, re.^ 
moving the pauper to adtfrvirrnt pa- 
nlh, was htid good. Tit K^ng v, 

1 he InhiiUtants of DidiUluty^ 1 

359 

ORDER OF riLI'^TiON. 

See App r AL, 1. 

OUTLAWRY. 

Upon a writ of error, pi f-^cuted by 
the party in perl jn, to rct'crfe an 
outlawry in a civil action, for a com 
non law error, tne recoguizince of 
bill U to be taken in ^he common 
flifern ‘t’ve form, to pav tuC condem- 
fidiion money or render the p ncipa! 
and not ahfolutely to pav the con- 
demnatmn, ps in enfe f f le’erfalof 
rutlawry upon the jJ tz r. j 

for want of prod imatio is, or 
the l\at. 4 & 5 Sc M r i ^ 
on appearanre by attorrey and b\ 
jnoiion. IJa elock v. (jtdJcs, / 
550 . 3 . 62 : 

Error afligncd that the party wjv 
beyond fta at the time of the exi 
gent promulgated is fufhcient, though 
he was not cut of the rtaiin during 
the vvho!<* pioci-fs ol outlawry. Se 2 
loU y ilaTrrf'feyi M. ibG, z Z?. A!, 
cited iA. 6^4 

On r^ver la! the outlawry on wi it of 

erro*- for !«' b ciror adigned in a calc 
wht ic fp* rial bill WEM uquired in the 
orirninl action, tnc Court witl direct 
the recogmzdncc of bad in anfwtr 
to the new action 10 be taken in 
the aUernative, to pay the condem- 
nation money, or render the princi- 
pal, and not abfolutely to pay the 
condemnation money. 


ftt 

PANEL. 

t 

S^e Jury. 
PARTNERS. 

being pp^'tner xvith E* in one mer« 
can’ilc hojie, and with C. in an- 
other ; the houft of A. and B, in- 
d^rle a bill of excharge to the houfe 
of A md C ; af er which 
inir t r the noiile of A» and B , re- 
etne Ijcu^'ties to a laige amount 
I'-om fae dr-swer of the bill, upon an 
dgre meiit by B , that the bill Ibould 
be taken up and liquidated by B,*b 
houfe ; and if not paid by the ac- 
cepcofs when due, Ihould be re- 
turned to ihe diawer : held that the 
Lcuruies b-iog paid, and the money 
received by B., in fati'-f^flion of the 
bdl, A u 15 bpu"*d by this^act of his 
partner B , whether, in fact, known 
to hiiii or not at the time, not only 
n re'pe^^ c f hi» partnerfhip intereft 
in tne houfe rf A, and B , bat alfo» 
individually in other refpedls ; and 
thtrefoic he could not, in conjundlion 
with C., h's partner in tha other 
houfe, mai itain an a£lion as in- 
do Krs and bo’deis of the bill 
I't the acc'^ptor*, after fuch fa- 
I iCtun rcct ved through the me- 
dium of and by agreement with in 
difcharge of the Time, facaud and 
Another v. French and Others t E* 
5cG 5. • 317 

A, an-^ general partners in trade, 
being i. debted to 6’., for advances 
p^id by nini on the joint account of 
the three in tne put chafe of tobacco, 
which hid been ni out on a fpecial 
joint adventure to Spain\ with a 
view to liquidate that balance, C. 
agreed with A, and B, to join with 
them in another adventure io Lt/bon^ 
of which he was to have one moiety ; 
and It was agreed that A. and 
fhouU purchaic goods for the aci- 
ventL re, to be (hipped on board a 
certa n veffel, and pay for them, and 
the returiib of iuca adventure weic 

to 



71A PAWNBROKERS, 

tpbe mad^; co C., to go in liquid i. 
tion \)f his demand on them ; hut 
C. was to bear his proportion of the 
lofs, if any» and alfo to receive h 
fhare of the profit, if any, after rc. 
imburfing himfelf out of the returns 
the amount of his advances* prev- ^ 
oufly made to and 7 ?, ; held th^t ‘ 
tftii «igreement conftituted a partner- 
ship between the tftree in the advei, 
turc a/ and from the time of the pu, - 
ehiije of the goods Jar the a I v engine i y 
A. and B *, ; although C did not go 
with them to malic the puicli^fe, ro 
authorize them to purchife oa r.iw 
joint account ; but A, aro B, a'o 
in fact made the purchife ; at\a ai 
though C\ alfo purcna'ei in his Ow^ 1 
liaaje, and paid for goods to i>e lei » 
cut at the / me time, in which B 
\vis to fhare the profit or 1 ij, ^ 
thefe gbods were configi ed for Idles 
a-'d rtturrs to the lame pc f n who 
vver t out 'S fupercargo o i the jmr i 
accouu' of the three, Go/t/ w me v, 
puci-vootih And Otbirsy L, 50 C. 

421 

* PAWNBROKERS. 

The pawnbrokers' ^9 Sc ^oG 3 
e.go- havii g enaUed c»iat th > Ih. 
and may uhc, by way or f rofit, a 
certain nte of irte»’eft on pledges 
find no ?ncn ; th M k'n > of mere j 
an ofl' nee i.nthin rhe ajt, cogn^z bic 
by c. jullite ot f race on fa y ir. 
/orm«t*on wunin tr.e , 

which, (utter proviJiig Iptctfac pc 
iuIulS 1^01 Ipecific cfTcuces; fd>sthjo 
** lor overy otner rffence ag liptl thi- 
a6t, v\h re no fj' ft ’turc or pena’tv 
is I revise 1 0*^ i ’»poftd on anv pa*" 
ticulir or fpe ‘fu ./{Fence ajainft 
part cf th s tic p^wnb-ck 1 

t Fending l;i J ^ this act OulU h r- 
fet: no 1 's i ! or more thu 1 

jo/, in the dif^. * t.on of the juflice 
f Ki.f^ \,Beaid, T, G. 3. 673 


PLTADING. 

PEN ALT V, 

SM4trG0Liiic, 1 . 4 

PLEADING, 

Bankrupt! 4, 

I. Where an agreement between an 
outgoing and an incoming tenant 
w^s, that the latter llioulc^buy the 
hay, iSLc. of the fo.mer upon the 
farm, and that the former fliould al-» 
low to the loiter the rxpcnce of re- 
piiring the gates and lencc-' of the 
fa^m ; and litat the vilue of the 
hiv, &,c., a d rf the repairs, fliojld 
be fett ed by third perfons ; h ’Id 
that the balance fclt'ed to be due 
to the outgoing t< nant for his hay,« 
See,, after deu lifting the value of 
t e rf piiib, m ght be recovered by 
him, in a count upon a general in- 
debitatus affutnpfit for goods fold 
and dJivertJ; having failed upon 
his count on the fpeciul agtee.hitn , 
for want of includin;; in ii that part 
of the agreement wriich related to 
the va^^ation of the repairs. Leeds 
V Butro-dosj H. 50 G.^. I 

2, A couui in an adlion on the cafe, 
flating that the defendants, being 
owntssofaihp zi Itvapool bound 
o . a voyage jtorr the7ue d,, 

the plain iff jf ippcd grods on hont d to 
he cm 7 ltd upon ire faid < rjogt by the 
di ^endur j , a»d to I e deli „ a cd c>t W. 
to iljc p’ intifi’o rtfiipns; and then- 
upu I the [Uindfl inlarrd the goods 
at and fiom L, to W.', and then 
avei ring ttut ii was ti l r/w/>' of the, 
d^Kidjitb as fuch owners to taufe 
th*" fa p to proceed on the voyage 
Jtom L. to W. '‘Without dexiaiicni 
and all ging a breach of fu:h duty, 
by rhtir c'lufii g the fhip to deviate 
f o'l) ihc courk* ( f that voyage; ifter 
wi Kh Ihc WaS !i ft with the goods ; 
er.d the plaintift, by realon of fuch 
dt^fiaiion, lolt his grods and the be- 
nefit of his policy, &c. ; cannot be 
fullaincd, for want of alleging that 

the 



PLEADING, 


POOR'S-RATE- 


the ffoods fiLen deltmered to or neaped 
by the defendants for *he ptirpo(eo» 
carriage, or that t 1 se\ had notice of th 
Jhifment\ from whence a pro ^fe or 
ducy, founded upon nn agreement 
to carry the goods, mig^it be in- 
ferred: and alfo f r want^f an aUe 
gallon, that the defendants vniertook 
to Ccirry e goodi aire lly to VV fr n 
L ; for ihru^h tlic fliip’s ultioici'L 
dedina^on might be IV ^ yet flu- 
in^gHt have been firft dellined to 
rctier places on a coaftiug voyage. 
b'lax V. Rjhetis, ii G. 3 89 

3. 1 o trelp^s ai d fali^ imprifonment, 

a pka of al cn entiny not allow d t. 
be p*ea('cd, together with a fpc.-'il 
jiii ^!ic it.on in:( nfiftent tJicrtAith 
in 1 the 'Jener^l ihuj. It a^keid f cjt 
V. F£i\ne, U 50 G j, 2 c f 

4. Pit I ol a/^ Jin at fee fimpky as v 
js to I e und'Tllxd in the annuit 
aM, VI ie Ar Nun y, 1. 

j 'j he j it a of 'in auo»-ney to an a£\i'‘f 
itird ag iinfl him by b 11 , Hating hu 
pnii ege not to be comp'^lle^ to an- 
Iwcr any bfl to be cxlnb ted iga ml 
him tn the cufluH) of the 
at d conclednt? that the Ccu ». would 
noit/I ^ fw/Ij.) cocm-itnee tf thi u 
tnn <'7 iejai I a^au f h wj, (1 fl^^d ( i 
P S judg’ii r: of r ic bi ), end 
lUit it might be quiQud,) vv M t 
be tak< n as a plea to t'cju .u’lt- 
tior, but only as otjc»l:ting to the 
Courts tuk’n > ct^'u/ipce tf v f 
aclinn ngaiiiii ore of ns . i or* its 
tha* him\ aii thtreKe the h oeir 
will a ljudpe ii fc bill to be d. 

U it. uid V, Fhomlej, 1 . 5J G. v 

• 5H 

6. To an a^ion on a replevin bonu, 
conduiot td tor the defc d to pr-^- 
fecot'* ms luit below iv h <<ed 

alleging a hrerch in his no^^roh> 
cutirg it aczo.diO^^ to the leror ard 
cHeil cf the conduion, but theitm 
failing and mikmg <’cf lU, it 1 a 
gOf d d ‘fence to plead, that the dc 
♦endant did appear at the iitxt county 
court, and there p*'oLcits hij ^ 
10 


Pi 

which he had there commenced 
agalnfl ibe now pUinnff, and which 
fuit was Jlill depending and ^andefer- 
mtned^: and fuch plea is not avoided 
by replying that the defendant did 
not profccote his fuit as in the jflea 
mn zoned, but ^wholly abandoned the 
Jjtme%riA that the lai ’ uit ts notjitll 
d pending', without filewing how it 
was d termined andccafed to depend, 
lhackenbury v. Ptdf ST. 50 G. 3* 

5SS 

PLENE ADMINISTRAVIT. 

On plea of plene adminiftravit, proof 
of an admifllon by the executor, 
thi. debt nKOS ju/i and Jhould he paid as 
f'>n as 1 : could ^ is not evidence to 
c ^arge hnn with aifets. HtndJIey v. 
Rijfiif L. 50 G. 3. 232 

POOR^S.RATE. 

Su Rate. 

I. Cnmm’fTnners under the Beverley . 
ard Bu) 'nfton drainage aft, who pur- 
chaied li» d and creCted buildings in 
the pan(h of hulcoates for theaoutlet 
of me dr-iinagp, but who received no 
btnthi fioni inch property in Sul- 
c .7f, but the whole benefit was de- 
r itd to the owi.ers of lands in other 
p.rfi s draned by means of fuch 
oucht are not rateable in Sulcoates 
foi urh brneiir. Fhe King v. The 
C,h if ch\t ui df ns y Id huLonteSf f£m 

5 s G 4^ 

z, 1 he t Ps of.a lighthoufe fituaTcd in 
the t^wnfhip of Tynemouth, which 
lo’G were coILctfd out of thetowr- 
fmp in the* (eveial ports at which the 
\.^]vls paflirg by the coaft after- 
w-irds ai rived, are not r.jteabV, qua 
to'ln, in the lownfiiip. Ihe King v. 

I he hhihitants of Tynemouth, H. 

G. 3. . 4^ 

3, And ih^ refiden cin fuch bghthoufe 
by oiu ao 1 ivant of the owner, at 
an anuud ialary, to tike care of the 
IS the oc iipation ol the maf- 
tcr. 



POOR’S-RATE* 


ter^who alone cao be rated In rcfpefl 
of fiich occupaiioin of the toli-houfe. 

J&ng The Inhabitants of Tyne- 
mouth^ Af. 50 C. 46 

4* An ad 01 pailiament having cm- 
|>6fvered theDukt* of Brittle ivat^r to 
ercd a lock upon the Rochdale canal, 
and to receive at fuch lock certain 
rate* or tolls upon goojs in velTeli 
navigated from that canal into hib 
0wn» as a compenfacion for the pro> 

' £ts arifing to him from certain wharfs 
Hit Manche^er, which were facnfited 
for the public benefit in that^navi^a- 
tion ; held that a poors* rat^ on his 
truftees» occupiers of the “ Rochdah 
ianol lack* tunnel, dues, or rates,** 
^which dues or rates are only other 
names for the lock rated therewith,) 
is good, though the trullees were 
found not to be inhabitants of the 
townfhip for which the rate was 
made. The King v. Sir A. Macdonald 
and Others^ E. <{0 G 3. 324 

j. Though the feflions hud that certain 
f perfons in the lownfliip were pof- 
JefTed of vifible flocks in trade there, 
aed were prrfonally liable be rated 
in rofpet'l thcrv’of, if by !aw fach 
property were liable to be rated : yet 
jf they alfo Hate that tlu-y were not 
fatisfied, from the evidence offered 
before them, that there was any fur- 
plus profit on fuch ftocks, by which 
they could amend a rate which oniit- 
led them; thatconcluies the queiiion. 

ib, 

6. Thelcffje and occupier of an ancient 
and cxclufive ferry not being an in- 
habitant ^e^ant within the townfhip 
in which one of the termini of the 
ferry is fituated, is not liable to be 
rated there for any fhare of the tolls 
of fuch ferry ; for f ippofing a ferry 
to be real property, it is not fuch 
rcak property i* mentioned in the 
ilat, 43 Eli^. c, 2* the occupancy of 
whicn fubjc-£ls the party to be rated 
to ^hc relief of the poor of the place. 
And all the cafes where parties have 
bean held rateable in rclpei^ of the . 


occupancy or receipt of tolls (apart 
from the qoeflion of inhabitancy) 
have been \pjierc they at the fame 
time occupied real viiihle property 
conne^cd with fuch tolls in the place 
whtre they were.rated, King v. 
HicbolfoOs, A. 5oG\3. ' 330 

V. The owner of a ferry refiding in a 
different paiifli, but taking the pro- 
fits of the fi*rry on the fpot by his 
fer^3n(s and agents, is not rateable 
for fuch tolls in the parifh where 
they were fo colledlcd, and where 
one of the termini of the ferry was 
fituated, and on which fhore the 
Jerry boats were fecured by means of 
a pofl in the ground ; the foil iiielf 
at the landing places being the king*8 
cummon highway ; and the owner 
of the ferry having no property in, 
or exciufive poffefiionof it. Williams^ 
Executrix of H'tlhams, v. ^ones, jK. 
50 G. 3. ^ 346 

8. Landlords not refident wdthin the 

parifh, having leafed lead mines and 
othir minerals, with liberty to the 
tenants to dig, &.c. ; relerving a cer- 
tain annual rent, and alfo certain 
proporiiops of the ore which fliouid 
be railed, are not at any rate affeff- 
able to the relief of the poor for fuch 
certain rent, no ore being railed ; 
whatever the quf'Ilion might be as 
to the proportion of ore referved 
when in fadl any fhould be found. 
l- 'be King V, The Bijhop of Roche/ier 
and OthtrSy 50 fr. 353 

9. The leffee of the tolls of n public 
biidge is not rateable as fuch, whai- 

# ever rent he may pay ; it not ap- 
pearing chat he was the occupier of 
any local vifible property within the 
parifh, n<T that he was an inhabitant 
refiant there, deriving profit there 
from fuch tolls beyond the rentf paid 
by him for the fame, which was'ap-' 
plicable to the public purpofes of 
the bfidge. The King h. Eyte, 
S^G.;. 41 &, 

to. Where the appellant difputed be* 
fore the Seffions the quantum of tiut 

rate« 



PRACTICE. 


POOR.REMOVAL, ORDER OF: 


7 ^ 


w«e» at well as the ratcability of the 
property for which he was aiTeCed, 
which was tithe rents fnd oimpofi- 
tions tinder an indofure ad ; it is not 
enough for the pariHi ofiicers to 0iew 
that 10 the receipt of fach 

rents (aRming the property to be 
latcable), of the probable amount of 
which ^ as rated, they gave no evi- 
dence. The King V. TophaWt T, 
50 G. 5. 546 

II. A rate to reitnhur/e chnrchwardens 
ftich funis as they had expended, or 
might thereafter expend, on the 
pariih church, wonM be bad on the 
face of it, as in part retro/ptSiive \ 
and therefore the Court would noi 
grant a mandamus to the chapel- 
wardens of a townlhip within the pa- 
Vifti to make fuch a rate for railing 
their accuilomed proportion of the 
whole; and their refufal to make Inch 
a ^te, when demanded, applying 
as well to the form as to the Tub 
(lance of the demand, the Court 
would not grant the mandamus to 
raife the m<iney in the common 
form of fuch a rate profpedvvdy, out 
of which the churchwarden- might 
repay them ftl vis. The King v. The 
ChapehvarJtns cj Hanjoatth^ in Brad^ 
ford, tsfr. T, 50 G, 3. ^36 

POOR-REMOVAL, ORDER OF. 

The parifh, in whofe favour an order of 
removal is made, may by confeot 
abandon it, without waiting to ap. 
peal to the feilious and having it 
quafhed there. And after fuch order 
oancelicd. by the removing magif 
trates, with the confent of both pa- 
nihes before the time of appeal, 
another order made by them, te- 
moving the pauper to a di0erent 
parKhi was held good, ^‘he King v. 
The dnhet&itanu if DidHeburyf^ E. 
50 G. 3. 359 


POWER. 

I. Under a power to leafe for 4 pears 
re/ernjwg the hejl reed, fo as the leaf* 
(hould.not contain any clapfe where- 
by authority (hould be given to the 
lefTee to commit wafte, or whereby 
^ he fhquid be exempted from panHh- 
* ment for committ ng wade ; and fb 
as fuch leafe (hould contain fuch 
other conditions, covenants, and re*^ 
flriftions, as were generally inferte^ 
according to the ufage of the ctiim- 
tics where the premifes were; held 
that a feafe was good, though the 
If ffor thereby took the repairs of the 
manfion houfe (excepting the glafs 
windows) on himfelf, and, covenanted 
if he did not repair it within three 
month? 4iter notice, the tenant might, 
and dedud the charges out of the 
I rent referved to the leflbr; and 
though the lelTor covenanted, in con- 
fideration of a large fum to be laid 
I cut by the lelFee in repair of the 
premifes in the firlf inftance, to renew 
during his (the hfiTor'i) life, at the 
requed of the Icflec, his executors, 
&c. on the fame terms : becaufe the 
covenant only bciind the lefTorlitji* 
felf, arid if the bed rent were not 
referred upon fuch renewal, thn 
leafe would be void againft the re- 
mainder-man, Doe d SlrR, Brom» 
hj, Bart., Bsttijon, E. 50 G, 3, 

305 

2. The fufficienc^ of the rent mull bo 
governed by the coefideration en 
whom the onus of repair is thrown. 

5, Power to truftecs to leafe. See De- 
vise, 4. 


PRACTICE, 

See Attorney’s Biii,, 

1. As to th^ time of preferring aclaitfi 
of oonufance. Vide Con usakcs, 

I. art. 3, 

2. Upon an appral to the fefUons 
againll an order of diiaiicn, the ref* 
pohdenis are to begin, by (lipporttng 

thoir 



PRACTICE. 
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,716 

order, a> ia «U otlwr cafe^.. 
n$jci<v u, Knili, lie 50 3^ ^ 

f^i^h the pra4:uc6 of the court at 
C&ejier to f rant a fpecial Jury, on 
application, in a caufe which is Tent 
to trial there by mittimus out of 
Be Re s and it feems that the objec- 
tion, if any, is cured by th^e party 
appearance. MaJ/ej v. Jobnfin, H, 
i;o Ge 3. 69 

4; Serving notice of declaration filed, 
together with the writ, at the fame 
time, is irregular. Steward v. Lund, 
iif. 5 oG* 3. f 116 

^e The afhdavlts made in anfwer to a 
rule nifi for an attachment mufl be 
entitled on the civil fide of the court 
in the caufe out of which the motion 
arifes : but after the lule for the at- 
tachment is granted, the alHJaviis in 
any matter concerning fuch attach* 
znent are entitled on the crown fide. 
Whiuhead v. Firth ^ //. 50 G.3, 165 

6, To trefpafs and falfe imprifonmeni» 
a plea of alien enemy was not al- 
lowed to be pleaded, together wit 1 
a fpecial juftification inconfiftcni 
therewith, and the general iiTuc. 
’Tf’uckenbrodt v. Payte^ H, 50 G, 3 

20J) 

7, The Court will not try an adion 

upon a wager on an abilrafl queition 
of law or judicial practice, not anf 
ing out of circumiiances really ex- 
ifting, in which the patties have a 
legal interell. Henkin v. Guerjs, E 
5^0,3. ^ 247 

8, Tne Hat. 48 G. 3. c. i.<|9. fched.Ze 

requiring an office copy of the de- 
claration to be written in the ufuaii 
and acci]H:s>med manner, on which 
the duty of 4^. per fheet is impofud , 
and it not having been the prad>LL 
to write fuch copies orf both fides o* 
the {lamped fheet of paper: held 
that an office copy fo written and 
delivered to a prifoncr w^as irregul ir, 
and entitled him to be difeharped 
out of cullody. Cbampney v. Ham 
UlifFe^OGe^e 294 


Upon a motion to refer it to thef 
Mafter to Compute principal >iiiterefl, 
and coils ppon a bill of exchan ge« 
drawn io Scotland upon and accepted 
by the defendant in England^ the 
Court will not* dire^l |i|| Mailer to 
allow te- exchange, Napnr Ve Sbnei- 
detp Be 50 G. 3, 420 

10. Where the defendant was refiding 
in London before and at the com- 
mencement of the a£lion, eight days 
notice of executing a writ of inquiry 
is fuffictent, though the defendant 
had in the intermediate time perma- 
nently removed abc\e 40 miles from 
London^ (to ^crtola^) if he did not 
give the plaintiff previous notice of 
fuch removal. Rcchfori v. Rolertjin, 
E.S0G.3. 427 

PREROGATIVE, 

See Bridges, i. Escheat, I»- 

QJ.lt sr OF. 

PRINCIPAL AND AGENT, 

Spe Assumpsit, 4. 

rRI:>ONER, 

See Pk ACTiCi., 8, 

PRIZE, 

See Assumpsit, 4. 

PROHIBIT ON, 

See Modus, 

RATE, 

See C'tvAL, T. CouNTT Rate. 

Highway Ratl, Poor’s Rati. 

Upon an appeal to the feffions againfl 
a race m (dc tinder a private a^l of 
parliament, the rcfpondenr appear*, 
ing CO anfwer the appeal, and ad^' 
mittirg when called upon by the lef- 
, iio! s that he had made >he rate by 
virtue of a*|:ertain ad of pariiament, 
a printed copy of which, m the 
cooiinOB 



REPLEVIN BOND. 


SALE. 


troflimofi f0rm> wts ptoSnccd inj 
cdiirt by ctie i^pdianttl «tHl tKe 
hairing th^eapoo cntertd | 
imto the ineriia of the appeal and 6 ^: 
^ded in>Qt them! notwkhftanding att 
objedioii made by the refpondent* | 
that the appeHanta had aAt ^iren le- 
gal evidence of the jurifd^tion of 
the feifions to fe€ei^re the appeal, for 
want of proof of the printed copy 
having been examined with the roiU 
of parliament ; thu Court refufed to 
ijtialh tbeir order, which wat re- 
moved by certiorari* Rex v. Shaw, 

r. 50 0.3. , 479 

RECEIVER. 

ft feems that a receiver appointed by 

* the Court of Chancery, vsith a gene- 

ral authority to let the lands to te- 
nants from year to vear, hat aifo 
authority to determine fucu tenancies 
by a regular nonce to quit. Doe d, 
Mar/uck mud Others v* Riud, H, 
50 G.J. 57 

RECORDER, 

See OrriCEa, z* 

REMOVAL, ORDER OF, 

See Poor Removal. 

RENEWAL OF LEASE, 

See PowfiR, i* 

REPAIR, 

5 rr Power. 1.2. 

• 

REPLEVIN BOND. 

To an ittton on a replevin bond, cor 
ditioned for the defendant to proie- 
eate fuic below With ejffe^, and 
alleging a breach in his not profe- 
cuting It according to the tenor and 
effect of the condition, but therein 
^fading and makinj||^f 4 e^&^lL ^ ^ 

Vaxr. XII. 
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good deiiHica to ptead that dm de« 
MbAmI did appear .act next 
ebanty coiiiti and there paaltoite 
bi« fisit whii^ ite bad th«*« com- ^ 
menced agisafi toe aow pMntiff. 
and which fok waa fiitl definding 
am^ otuieierMintd: an^ fuch plea la 
not avoided by replying that the de- 
fendant did not profeeute bis fait aa 
in the plea mentioned, but wh$ify 
ahaadoned the fam, md that $bijfmd 
fmt IS not ft til depending $ withcmt low- 
ing how it waa detertmned and 
ceafed to depend. Mrnekeahmy v* 
Pill,T, 10 58^ 

REVENUE OFFICER KILLED, 

See Sif uoGLino* 

RIVER WATER, 

See Compensation. 

SALE. 

• 

J, having 40 tons of oil fecured jo thr 
fame ciflern. fold to tons to M. and 
reciived the price, and ^.ibld the 
fame to C. and rook his acceptance 
for the price at four months, and 
gave him a written order for delivery 
on A,, who wiote and his ac- 

ceptanre upon the fatd order, but 
no actual delivery was made of the 
JO ron*<, which c.mtinued mixed with 
ihu re It in ni*% c>llern ; yet held that 
this was a complete fale and delivery 
in law ot the 10 tons by B. to C. ; 
nothing relnaining to be done on the 
oart of the leller, though as between 
i'lm and A, it remained to be 
fared off : and therefore th^i R, 
the feller, could not. upon the Jbank^ 
ruptcy of Q,, the buyer, before bis 
acceptance became due. counter- 
mand the meafunng off and delivery 
in fact of the 10 tons to the buyer* 
nor were the goods in tranfittt, fo as 
to enable the felltr to flop them.. 

3 A mutb 



5r.'I7Ll',MEi\T. 


it 


U htUhdufi SKiI cf\ 

9 t^vijfind fi htmkrupi v * Jdi "Jl ttvd , 
Qihprsir y 1 50 G. 3, 614 j 

i 

SJEISiNIN FEE, ' ! 

See An K un y, i. 

4). * 

SESSIONS, 

See Appeal Canal, i- or Ju« 

RISDICTJON* I. 

Upon an appeal to the feiEons ?pr.mft < 
an order of filiation, the rclpondcnf; 
are to tegin, by fupporting their or- 
der, as in ail ot!»er cafes. ‘I he Kin^ 

V. Kmll, tL 50G. 3. 50 

SET OFF, 

Su Broke R- 

SETTLEMENT— j^pprentUe* 

jbif. 

An indenture binding out a poor ap- 

( prentice, executed by 5 church- 1 
Vardcw, and J, G. overfecr of the I 
poor of a hamlet maintaining its o^n | 
poor Separately from the pnrith at 
large, not being impeached by evi- 
dence negativing its execution by a 
majoriry of the churchwardens and 
overfeers of the hamlet, fhaB be 
deemed good, by intending that rhere 
were 0 overfeers for the hamlet ;»s 
required by ftar. i ^Sci/^Car.z. c,i2. 

/* 21., and only or^e ch-urchwarden, 
hy cujitm, in the fime place ; and 
therefore the apprentice fervlng 40 
days under it gains a fettlcm^nt. * 7 he « 
V. The Inhabit am s cf' Hinckley ^ 

■ M. so G. 3. 361 

SETTLEMENT Htrirg and 

Service. 

I, Where the mafterdied three weeks 
after hiring the pauper for a year 
the latter, abiding in the fervice with I 
ihe widow and fons to the and of the I 

I f ' 


yea?, gai r ft '/Iemf*ni In the panfJi 
wiicie fhe f.Tved* And it is no kls 
an abidhig in the fervice for a year, 
bccaujc one cf the funs, on the fri- 
volous pretence that th*^ fervant 
threw more (and on the ficHOr tfian 
he deemed uecefi’aiy, turned her out 
• cf doors 3 i\e<ks before the end of 
the year, (lie being willing «nd offer- 
ing to flay lO the end of the year, 
but rarrytjg away her cloafhs th« 
next da) , and taking what the foft 
infiiUJ was her full wages for the 
year according to the agreement, 
though file demanded a larger (nm 
as her full wages. The King v. The 
Inhalitanu cf Hardha 3 ii-voith-^l 4 tve~ 
tofiy IL 50 G. 3. 5 r 

2. A hiring at (o much a week, for as 

long lime as the mailer and fervanc 
could agree, is only a weekly hiring, 
under which no (cttlemcnt can bo 
gained. The King v. The Inhali- 
tunn of Miuham, E. 50 G. 3. 35 r 

3. A tuvant, II weeks before the end 
of his year, on a quarrel with Ids 
mailer, appli^’d for his dtjcharge% 
wr.ich his mailer refufed, unlcls th« 
fervant could get another man to 
Hand in his (lead ; the fervant ac- 
cordingly procured another, to whom 
he gave niorey /rr the purpefe out 
of his own pockei, in addition to the 
wages v\hich the new man was to re- 
ceive from the mailer; and thelcj- 
vant then li*k the fervice, arcl hired 

rs a day labourer for the rt* 
msirdcr ihe year: lu-ld that this 
w..' jfopfr evidence from whence 
the i jTiO'e M igbt drdw the conciu- 
fion ()i a diilblui-ina of the corUr..<^t ; 
thotign ii was encountered by ih« 
evhJcncr of the lervant, t||at his 
mailer ia'd to him at the time, that 
if the other man did other wil^ thaa 
well, he could lend for the fervant 
and make him ferve out his time ; to 
which the latter affented : which ac- 
count was, in the judgment 6f the 



SHIP, 


STAMP. 
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impeiched by the maftcr’s 
having no rccolleftion of having fo 
faid, and faying that he had not any 
inteniion to have the fcrvant back* 
they having parted on bad terms ; 
which latter expreifion th <9 Court re- 
ceived, not as enjtdenct per fe of the^ 
mailer’s intention^ but only as a rea^ 
Jon alligned by him, why he was not 
likely to have faid what the fcrvani 
Hated. The King V. The Inhabttanis 
of Mildenhall, 7 . ^oG, 3. ^^82 

4. The fellions Hated the fa£l that the 
pauper was hired on Mtehaehnas day, 
JOth of * 797 * for a year ending 
on Michaelmas day, loth ^798; 

that he continued to lerve till the 

^ fith of Qdober^ when he married, and 
his majltr conjented to bis leading bis 
J'er'via^ and paid him his wages, and 
on the Qth the pauper hired himAll 
to and went into the fervice of ano- 
ther maHer : held by one judge, that 
thefe fails would have warranted the 
feTions in drawing a concipfion of 
•farl), that the mailer difpcmhd with 
the fervice for the remaining day of 
the year ; but the fefli ins having im- 
pliedly drawn a different conclafion 
by qualhsng the order cf removal, 
a'l the Court held that the Cdfe, as 
Hated, {hewed a diflbluuon of the 
cor.traiH: before the end ot the year, 
and coufecMientlv tliat no fcltlement 
could be gained by fuch hiring and 
fervice. ^hhe Kino v, 'I he Inhabitants 
oj Maid fl one, 50G. 3. 55O 

oHlP. 

The flat. 26 G, 3. c. 60. / 17. avoid- 
ing a bill of fale of a regiilered fhip, 
which does not truly and accurately 
recite the certificate of regidry; 
where parties by miftake mif-recited 
in a bill of fale the certificate of re* 
gillry, by Hating Gttemjey as the port 
where the certificate was granted 
inftead of fVejmoutl ^ ; which millake 
wsis rcAified when difcovcied by 


confent of all parties, and the deed 
delivered de novo; held that no new 
Hamp was neceiTary upon fuch re- 
execution ; the deed taking no effeft 
fioin its firlt delivery, and the eHeCt 
ariixng not from intention but from 
miflSke, and the altfiration merely 
making the contrail what it was nri- 
ginally intended to have been. Colt 
and Others, AJfigneet of Doyle, a 
Eanhrupi^ v. Parkin, T. 50 G, 3. 47 1 

SMUGGLING. 

An aflion of debt for looL lies upon 
the Hat. 19 G, 2. c. 34. 6. againll 

the inhabitants of a lath in Kent by 
the executor of a revenue officer, 
who being in a boat between high, 
and low water mark in purfuic of a 
fmuggling boat in which were pf^ 
fenders againH the adt, received a 
mottal wound by a Hiot fired by a 
perfon cn the Chore within the lath : 
though ihe officer afterwards died^^ 
on the high fea beyond the low wa- 
tPf mark, and confequendy oat of th$ 
lath \ and the a6l gives the jemed/ 
aghinft the inhabitants of the lath, 
he, where the Ihall be com'- 
miiccd, i. e. where the oficer endea- 
vouring to apprehend oiFenders Ihall 
be killed. Grofvenor, Executor of 
Ellis, V. The Inhahuunts of the hath 
of dt, Aagujiine, in the County of Kent, 
E. 50 G. ^ 244 

The application of the Hat. 

8 G. 2. c. 16. as CO the mode of le- 
vying the money recovered, which 
by the ad is diredea to be by two 
jultices of the peace of the county, 
riding, or diviJiont^hdTt the fa A hap- 
pened within the juriCdidion of the 
Cinque Poris^ which has an exclufive 
commiilion of the peace. ih^ 

STAMP. 

I. Nothing being referred toappraifera 
•xc^pc the mere value of goods and 
3 d .31 of 



STAMP. 


STATUTES. 
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of tht repairs of aftrin,in ippraife* 
;ai|^A^Sainp wpoo the wrictipti valoit- 
tion IS fuffipipoa ender the ftatute 
46 G. 5 c. 43 and pn award (lamp 
h not aecefTary. Lmb v. Bwrvw$^ 
H. 30 G. 3, ^ ^ 1 

a. The latitc paper eoittaimcig |wo dif- 
feipnt coDtradft for the purchafe of 
different Iocs by dlflFerent perfons at 
an aadtton. one ftamp affixed on that 
part of the paper which contained 
the contra^ of fale with the defend^j 
ant» and to which the ilanip officer's 
receipt for one penalty referred, is 
fuffi^nt TO legalize the evidence of 
fnch contra^. PoFwtU r. Edmunds, 
40 G. 3. 6 

3« Thcftat. 48 G. 3. r. 149, fched, 2.1 
retiming an office copy of the de* 
.claradon to ^e written in the ufual 
•ad accoEomed manner, on which 
the doty of per fheet is impof^d ; 
and it not having been the practice 
io write foch copies on both fides of 
the iUmped flieet of paper ; held chat 
< an office copy fo written and deli- 
Tered to a prifoner was irregular, 
and emisled him to be difc barged 
tmt df cnftodt. Cbampniys ? . Hmm- 
dint £* 30 G. 3. 294 

4k> Tht Aac. 26 G. 3. r. 6o« f* 17. 
avoidiag a bin of fale of a regiHered 
‘Aiip^ wliich does not truly and accu 
taiely recite the certificate of regif- 
try) where parties by mifiake mir> 
i^racited in a bill of fale The certificate 
jof xegifiry, by Eating Guern/ey as the 
port where thecertificate was granted 
inUead of W^moutk j which miftake 
was ratified when dtfcovcred by 
conienc of all parties, and the deed 
delivered de novo s held that no new 
.dbhnp was neoeEhry upon fuch re* 
execution ; the deed caking no effefl 
from its firE delivery, and the defeat 
arifing not froiE intention but from 
miEake, and the alteration merely 
haakiog the cotm£i: what it was ori- 
jj^inaO^ intended to hare been. Cs/# 

t S 


and Others^ jiffipuis Doyle, m 

Bankrupt, v. Parkin, T. 50 Cr. 5* 

STATUTES, 

Upon an appeal ^againE a rate made 
under fi private aft of pailiamenr*^ 
the refpoadent appearing to anfwer 
the appeal, and admit-ing^ when 
called upon by tUe feffione, that he 
had made the rate by virtue of a 
certain aft of parliament, a printed 
copy of which, in the comtnon form, 
wak produced in court bv the appel- 
lants ; and the feffions having there- 
upon entered into the merits of the 
appeal, and decided upon them, not- 
withllanding an objeftion made by 
the refpondent, that the appellant^ 
had not ),iven Irgal evidence ot tne 
jurirvlittio*" of the feffions to receive 
the appeal, for want of proof of the 
printed copy having been examined 
with the rolls of parliament ; this 
court refufed to quadi their order, 
which w«^ removed by certiorari. 
Tbi X^ing V. Sbanv, T, 50 G. 3. 479 

Hen, Vf. 

8. e. 16, Efcheat. Inquifuion 96 

1 8. r. 6. Efcheat. Inqaificion sb^ 

Hen. Vllf. 

22. r. 5. Bridget 192 

23. r. 15. Colts 668 

• Edward VL 

2 dr 3. r. 8. Inqtlifition or Office 96 

^ c. 13, Tithes 83. 239 

£hsoaheih^ 

13. c* 29. Cambridge Univerfity la 
43. c. 2. Poores ra;c 324. JJP. 

Cbea^lee li* 

13 & *4. f. It* / 2t. Omiirtfs 

of poor ' 

29, c. 3. / Seat, of flinds/ * 
Witncfs to will E50 

IntereE in bad 513 
dWM 



SUmCARGO, 


TWHBS. 


#• r. 12. Ltvifpod 439 

Giorge IL 

2 .€, 2 t,/,zs. Atcorncy*fl|bill 3.72 

Hue and cry ^ 244 

12. e. 29. County rate 117 

U. c. i7,/4, Trill 428 

» 9 * 34 * 244 

20. f. 19, Appnntice 248 

CoDvidion* Collier 572 

25* r. 6. Executor 252 

George III. 

2. c. 86. Lt*verp0ol 439 

6. f. 2^. Con vision. Collier 572 

^3* 73 */ 47 * Highway aft 36b 

17. f. 26. Annuity aft 263 

26. <■. 60. / ry. Ship regiiler 471 

3^. r. 54. Friendly (oqiety aft 280 

38# f. 63. Beverley and Barn^on 

drainage act 41 

e. 8b. Culiora-houfe offices 273 

^9* c« 69» /aa/u dock act 518 

59&i]0. r*47. Loudon zti 1^27 


c* 9g. i'awri broker *i act 673 


41, r. 23 y 6. Poor’s rate 3 

43- r. i^z. Wajehouling aft 527 
r. 140 Brijiol 4J9 

r. 141 Jullicesof peace 67 

r* 153./. 15 and 16. Navigation 

* . 

45. c. ^4. Navigation jh. 

4b. r. 43. Sumps 1.6 

c. \\% Brtftul 


£, 149. J^d* x.Lawilamps 294 
49* r, iai«y. S. Bankrupt 660. 6O4 

SUPERCARGO. 

Where 1 fopcrcargo and agent on 
iKlird the velTel has the like autho 
rity in the ableoce of his principal, 
even bt^ore the veffd fails from this 
country, to alter the deHmation, vide 
ChaitiipartYi 2. Davidfon v. 

E. 50 G. 3. 3® * 


73ri* 

SURRENDER, CONDITlfONAt. 
OF TBR^, 

Lanoloslo and T*irAir’r*«. 

^ ‘TEffANTS IN COMMON, * 

vVrr E jectment, 2,4. JoriitT^Tt- 

NANTS AND TeNaKTS Ilf CpM- 
MON. 

TENANT IN TAIL AFTER POS- 
. SlElLIfY, &c. 

By feuleincnt before maTriao^e, the 
hufoand’s eUatc was conveyed^ to 
trultecs to the ufe of the hulband 
for li<e, Ians wajte ; remiindef to 
tru^f^es, &€•; remainder tatbe^ofe 
of ihe wife/tfr A//, for her yoteOsgre^ 
and in bar ox dower ; remnifKlm’srto 
the hid and ocher fons of the nur* 
riage in tail male j remainder to ihe 
hrd and other daughters in uni maie; 
remaindtr io the heirs of the budy ef the 
hujhand and nuite i remainder to the* 
right btirs ot tne hufbandi the Wffo 
farvived the hulband, and had no 
lEue; and alter pcfiibiiity offffoe'by 
the huhband extinCt; held thatibe 
was tenant in tail after poJfih^tyc, 
See. ; chat the was unimpeachable of 
wade, and waa entitled to the proper* 
ty oi 'ftc umber when cut by her. 
iydnumst V. WtUtams, E. 50 Q. 3. 

• aof 

TENURE. 

Escheat, iKtjjpssT or, 
TIMBER, 

Tenant in Taii* Arrst Poi« 

S1111.1TY. See* 

TITHES, 

1. Where a compodtian fqjt tithes 
been long paid by ihe farmer, and 
two years before the ftflbn of dbbe 
breaghc 



pt 
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TRADING WITH ENEMY. 


brought OQ the ftat, 2 ^ 3 T/ 6 , 
^ t, for not Getting out the tithes, 
the vicar^ in a converfetion with the 
, lerfner^demand'ed his n/Aer nmarial^ 
#e which the other tendered him 
40#.* (the annual coorpolition,) which 
the vicar fefufed to take, buf' afTign. 
rd no reafon fi>r his rcfufal ; this 
%a8 held to be no evidence of a no- 
tice to determine the compofition, 
which notice ought to be an tqm vo- 
cal : And held alfo that the f^irnier, 
not having denied the vicai’s right 
to tithes in kind betore the adion 
brought, was not precluded from 
taking the objed'on to the aAion at 
ihc trial, for uant of a propei n jtice 
to determine the compofuion. analo- 
gous to a aooce to quit Jinn, by 
putting the vicir to the (tiiil^ pioit 
of his right to tithe in kind. I il v. 
IVti/on, lik 50 G. 3. 8; 

a , A notice on the 8 th to deter ,iiae 
a compt htion for tubes trom y vur to 
year, commenung On the -’9th of 
S4ptmkr, is not a fulhcicnt notice. 
He^tU and Others v. Adum^.Dom 
cited tb, ^4 

3. Though by the general rule a fai- 
mer may not Ht nii pleainre tithe aud 
carry part of a field of corn which 
ba'* been cut, betore the %uhole he 
tithed, and then plfoceed to another 
iieid, &c. foas to oblige the parfon 
to come again to the lame fiild at 
another time to take his tithe ; 
which genet gl rule, however, being 
If veiled hgainll fraud, vexation, and 
caprice^ muft, where thele have no 
appikaiion, be underllood with ail 
fiecdTary exceptions of pastial ripc- 
iirfs and weather, the ncgletl of 
f which would be prejudicial to the 
drop : yet there is no rule of law 
, whkh obliges B farmer (all fraud 
and vexatiott apart) to tithe the 
whole of that part of a field which 
lies in one parifh, before he proceeds 
to tithe any part of the fame field 
%bij{ in another pai ifh. And there- 


fore, where a farmer cut the whole 
of a field of barley lying le'^thc two 
pari (lies of A. and S*, and after 
rolling (/. r. cocking) and tithing 
part in proceeded to roll ana 
tithe (fart in R., and the weathe^ 
being catching, he carried that part 
which was tithed in A, the day before 
the red of the field in A. was rolled 
and tithed ; and this without pre^ 
vious notice of his intention to carry 
fuch part : held that this being donr 
bona fide was lawful- l^atkes^ 

Cleikf V. litvinfin, £. 50 G. 3* 

239 

TOLLS, 

Sie ?oor*s-Rate. 
TRADING COMPANY. 

\ bond given to trtiHccs to fer urr the 
friMhful (crvicrs of d clerk to tbo 
(f/j/r InfuranvC Company, who were 
no corporation, may be put in fuit 
by the truRtes for a breach of faith- 
ful fcrvire by the clerk committed 
at nny tiioc during his continuance 
in the ftrvice of the aftually exifiing 
body of perfons carryingon the fame 
bufincfs under the fame name, noc- 
withilanding any intermediate change 
of the original holders of the 
by death or transfer; the intention 
of the panics to the inftrument being 
apparent to contrad for fuch fervice 
to be performed to the company as 
a lluduating body ; and the inter- 
vention of ii.e trullees removing alb 
legal and technical difficulties to 
fuch a contrad made with, or fuit in* 
(lituted by, the company chemfelvea 
as a natural body. Metcalfe, Bart*, 
and Others, V. Bruin, £. 50 G- 3. 

400 

TRADING WITH ENEMY. 

A licence to export goods to certain 
places within the influence of the 

enemy 



TRADING WITH ENEMY. 


. 

'f Interdided to Jirihjb com- | 4. IjpATiier cafe, wHere a licence 

^ mcrce, granted to H. N. ^as granted to cover ^ Britijb ad* 

of himfelfivS^dtijcr^ 3 ?r/? 7 /i mcr-’ venture oot and home to and from 

cHa; &c. ie fufficicnt to legalize an the Spamjh South Jmencan colonies, 

^ • Vihrance on fuch adventure, if it upon* condition t*hat the hcanfee • 

appear that H. N. was the agent fhooid export a certain proportion of 

employed by the Bri/ijb njerchants gratjh manufaaurea for the voyage 

, really interelled in it to get the U- > out;» and it afterwards appeared 

cence, though he had no property that the greatcll part of the outfit 

in the goods himfclf. Ra^linjov was made up of Spantjh i^oods, and 

mtui Others v. Jaa/ont E, 50 G. 3. only a very fmall quan:u>» merely 

22^3 nominal, of Brtttjb manufa^ores ; 

2, An infurance having been made on this was deemed to be colorab’e and 

goods at and from a port in RuJJia in irau^d of the licence, and therefore 

to London, by an agent refiding hrre did not proteft an infurance tbercOn. 

for a Rujfian fubjetl abroad, which Gordon v, Eaugbatt, E, 49 G, 3, B*R, 

infurance was in fact made after the cited tb, 302 

commencement of hoftilicies by 5. Where an afiTured, a Brtujh mer- 

Jta againil this country, but before chant, in an adioii on a polity of in- 
«shc knowledge of it here, and after lursnce on got'd^ bourd to an cne- 

thc Ihip had failed, and been feized my’s p.irt in Holland, fought topro- 

and confifeated ; held ihat the policy tci^t the adventure under the king’s 

was void in its inception; but that livcnce to rradc with the enemy; it 

the agent of the affured was entitled was not lullicient to give in evidence 

to a return of the premium paid un- at the trial, and to prove his pofTcl- 

der ignorance of the fadi of fuch fion m fadt brfore the voyage com- » 
holVilities. Oom and Others v, Brucey inenced of a general licence, dated 

E. 50 G. 3. 225 three months before, hcenhng Jtx 

3. As the king cannot llcenfe the im- neutral njtpls, under certain mcutral 

portation of enemy's property, the flags, to pais unmolcfled to or from 

produce of a foreign couniiy, into any port of Holland from or to at^ 

this realm in neutral vciiek, toiiirary pirt of this kingdom, with certain 

to the navigation laws, a licence in goods, (including the goods infured;) 

faft granted for fudi purpofe will which licence was directed to R, S, 

not legalize an infurance upon the s.iid otUr Brtuftj meichants*, with a 

property lo imported. And if a condition annexed, that they ihould 

policy be made upon the f»jppof<“d j Cdufe the licence to be delivered op^ 

efficacy of fuch a licence, for the 1 to ibem or their agents, when the 

purpofe of covering the importatu n Ihip fhould enter any port of this 

of BntiJhsiS well as enemy’s property kingdom ; without alfo giving pro- 

, in that manner, (the former of which bablc evidcn^||||i account fur h>a 

is legalized by the flat. 43 G. 3. polh ffion of theBRnce, and to fhew 

^,153, /i5,l6.and45G.3.c. 34.) that his ufe o' it was lawful, as by 

the underwriters cannot at any rate Ihcw ing from whom and when ho 

recover the premiums for more than received it, and thereby conneding 

the amount of the Britijb interefl in- his own particular adventure with 

fured ; the aflured not refilling their ^ fuch general licence* Barlow v« 
claim to tjut extent. Shtffner y. ; lfElntoJh,E* ju 

Gordyp and Another, jS* 50 G. 3. , 
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TRUST. 


m 


TUBSPASS. 


iSwCoKV'CtiiDV# a. 

I. Tl» ftK .44 1 - ij(i. 4«<w In 
M to 

«r M|t% la tllo enetkdon or tKoir 
’oH^agimfialtiooi'fM ida'of tref* 'j 
ffTior impifpnent. nnlfft 4o«e on 
otopuot om^tonvlftion made by 
ibm of dio jkliiin'af* in fuoti naion* 

^vlrtoonfanf 

Vf %i^, H. s® d. j. 67 

t* Tll.«agift«fte w BaWe w »«•«’ 
i{0 OBaBioa for focb pit of an iiO' 
plfoomOBt fnCnvd under bb war* 
r4At a> was witbtn fia cideiub^ 
tliMirhi befo«f fbeo&wn comnaaMM 
f^ainft biiB. ‘ ». 

j. Aftor an aeoipfol of «be delendaat 
upon an indimiHnK for a ielon^iH ^ 
nffault upn tbe p^aiatifFby fitbbtnc 
bfoi, the ptaintiiF may jornintain tret 

£ 16 to tocovir damagr* for the dvit 
jnrvi if he be hot ihewn to haye 
fdln^ HI ptocnring fuch acquittal. 
Crffij V. Xr«f, £ 50 G. 3. 409 

t TRIAL. 

I, nw Court wRI 0 « try an aaion 
Ojpoa a wnigrr on Un abftraA quefoon 
of law or lodkial pradKC.notariiing 
oat of circoinftance* wally exilltog, 
fo whi«^ the partie* have a kgal in- 
aMcil. iknbM ». Outfjs, £, 50 G J. 

‘ .«« 

m tfotkoof, f« PhACTieB^to, 

^ I* 

TftUST. < 

tJwder a to tmflees, tbof r bein. 

foe. of fnm'M twd Icufoboid ella(«> 
m troft fo prm miMit tie 
Wi ffoafo* Owiolr th mtr 
mdfr<^{ -im *0 jfo oWof* 
at, ar4foe»toi<M(afoofl^ftafo 
foet and adeeUb of i)«(Mr iaadato 
. ^c|reaeert«pontt{il!|;tefe«iv»tha 



reiKi ind pofiti iRtlih foO 
.. . ’adln tfaetnadn timefototf 
the poCtafo 
Of a %«Bd of jdSfoX# 
fon'a WMM fo t at, mfk liif w 
4 ffo, 1 tflfok «r ncHtta|o«r 4 l)l<«* 
ihreti^, % law 
' tocof. IM i^ai|ntlilfoontl » anS 
fiiDject i|PNi|^vvci| vD ms v|e ot iHi icni 
la Ml ON) b» atnMiitt at t and a 
thfoaitvifooroNliSlyala* afid the 
r|foi«N of btr ml wd iptwibi efo 
tMtolbenfoof M fim koSedb 
fo traft It Bifot loifot w WMpWW 
the foiae» to ralfo saoof* boo |wy It 
to int daughter JEfowforit^aod affob 
pyaaent ciriMof, rtfotwelV to fell 
and difMfe of fo idiM « the 
M W fold laHdt, foe. ai t. 
tlM proper* to raifo money 
idrdebta* iModet, |nd fn> 
rbjcpmiewi IBM then upon ttuft 
toptqt the lowMlI «v 4 ptoduce of 
bif mal aodlMlIfodilfiftata tobia then 
«dfe, for theJua mt abwoe of herfdf 
and too chlldreat (tn the latter 
foooU attain ar, if ibe contintied hit 
widow ; btO If net, then for the be* 
Mfit of the two children tdlai j and 
then to tramfor to thofo eUMren fneh 
refidne, with faffiktsr trofti if bither 
or bolb of tbcei fied nnder ai : 
wldiit 4 

fmifp , «« be Iaw- 
M br tfa» frofteeip the 
1* n^Tp n lirib or rim«i tm 
6 M badsp 3 ret t« 

^(Jly iimu 

$» ^ or prjm^ fy 

io)eife 4 hoftiiio 
$nr thowli** bf mf 
14 ^ 

j* 

. w trafl«6»* mn im ^ 
firiidi4Yi^foJfiY$kf0^ 








